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SUPERIOR  COURT. 

THE   ACCESSORY   TRANSIT  COMPANY  agt.  CORNELIUS    K. 

GARRISON. 

A  motion  by  a  receiver  to  set  aside  a  report  of  referee  and  judgment  obtained 
against  the  party  lie  represents,  on  the  ground  of  collusion  and  fraud,  will  be 
denied,  where  the  evidence  produced,  on  the  motion  to  sustain  such  ground, 
would  be  insufficient  on  an  actual  trial  of  issues  formed  in  an  action  brought  to 
secure  the  same  object,  to  sustain  the  action.  In  other  words,  where  it  would 
be  the  duty  of  the  court,  in  an  action  brought  to  obtain  the  relief  sought  by 
the  motion,  to  dismiss  the  complaint  for  want  of  sufficient  evidence  to  sustain 
the  action,  the  motion  will  be  denied. 

That  adjournments  were  not  formally  made  from  day  to  day,  or  from  the  time  of 
one  hearing  to  another,  is  in  itself  of  no  consequence,  and  does  not  amount  to 
an  irregularity  in  the  proceedings,  if  both  parties  gave  all  the  testimony  they 
desired,  and  submitted  the  cause  on  such  testimony  to  be  decided  by  the  ref- 


Ncw  •  York  Special  Term,  September,  1859. 

A  JUDGMENT  was  entered  in  this  action  on  the  13th  of  Sep- 
tember, 1858,  on  the  report  of  a  referee,  in  favor  of  the  defend- 
ant, made  the  21st  of  May,  1858. 

D.  Colden  Murray  was  appointed  a  receiver  of  the  property 
and  effects  of  thi.;  company,  on  the  31st  of  May,  1858;  on  the 
loth  of  September,  1858,  he  was  served  with  written  notice  of 
the  entry  of  such  judgment,  as  was  also  his  attorney  as  such 
receiver,  and  as  was  also  the  attorney  in  the  action  of  the  said 
company. 
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The  receiver  now  moves,  pursuant  to  a  notice  dated  the  27th 
of  July,  1859,  for  an  order  vacating  said  judgment,  and  the 
said  report  of  the  referee,  and  the  order  of  reference,  and  for 
"leave  to  proceed  with  such  action,  on  the  ground  of  irregular- 
itv  in  proceedings  before  the  referee,  and  of  fraud  in  obtaining 
such  order  of  reference  and  entering  said  judgment,  and  on 
the  other  grounds  set  forth  in  the  papers  served,  or  for  such 
other  or  such  further  relief  as  to  the  court  shall  seem  meet." 

JOHN  SHERWOOD  &  S.  N".  TAYLOR,  for  the  plaintiffs. 
I.  T.  AVlLLiAMS  &  F.  B.  CUTTING,  for  the  defendant. 

BOSWORTH,  Ch.  Justice.  There  is  no  irregularity  in  the 
proceedings  before  the  referee,  so  far  as  the  form  of  procedure 
is  concerned,  which  can  affect  the  judgment.  That  adjourn- 
ments were  not  formally  made  from  day  to  day,  or  from  the 
time  of  one  hearing  to  that  of  another,  is  in  itself  of  no  conse- 
quence, if  both  parties  gave  all  the  testimony  they  desired,  and 
submitted  the  cause  on  such  testimony,  to  be  decided  by  the 
referee.  So  far  as  regularity  consists  in  conforming  the  pro- 
ceedings to  the  settled  practice,  and  in  the  observance  of  es- 
tablished rules  and  modes  of  procedure,  there  is  no  departure 
shown  amounting  to  an  irregularity  that  can  affect  the  judg- 
ment. 

There  was  no  fraud  in  obtaining  the  order  of  reference,  in 
the  sense  that  any  artifice  or  deception  was  practiced  by  the 
defendant  to  secure  a  referee,  nor  was  the  referee  presump- 
tively or  in  fact  biased  in  his  favor,  nor  was  he  deficient  in 
capacity  or  general  integrity.  His  position  in  all  respects, 
which  could  possibly  exert  any  influence  over  him,  was  well 
known  to  all  parties,  and  presumptively  would  be  favorable 
to  the  company.  His  appointment  was  authorized  by  a  reso- 
lution of  the  company,  was  satisfactory  to  the  defendant,  and 
was  ordered  by  the  court,  on  the  written  consent  of  the  attor- 
neys of  record,  of  both  parties. 

There  was  no  fraud  in  obtaining  such  order,  unless  it  was 
procured  with  the  fraudulent  intent  and  preconceived  design 
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of  going  through  the  forms  of  a  trial  before  the  referee,  and  of 
so  presenting  the  case  as  to  secure  by  collusion  with  the  ref- 
eree, or  without  collusion  on  his  part,  a  report  in  favor  of  the 
defendant,  when  in  justice  it  ought  to  be  in  favor  of  the  plain- 
tiffs for  a  large  amount.  No  facts  are  shown,  which,  if  true, 
would  furnish  a  motive  for  Mr.  Vanderbilt,  or  any  stockholder 
or  officer  of  the  company,  to  desire  such  a  result.  Some  cir: 
cumstances  of  suspicion  are  developed,  as,  for  instance,  in  the 
testimony  of  Mr.  Doyle ;  and  these  are  founded  not  so  much 
by  anything  which  he  proves  affirmatively,  as  by  his  refusal 
(on  grounds  sustained  by  a  learned  and  eminent  referee)  to 
answer  certain  questions  put  to  him.  Mr.  Green's  notes  of  the 
testimony  of  Mr.  J.  L.  White  (read  on  this  motion),  of  testi- 
mony given,  not  in  this  action,  but  in  another,  that  Vander- 
bilt said,  "  he  was  disposed  to  settle  with  Garrison,  and  was 
willing  to  settle  with  him,"  that  "they  had  agreed  upon  terms 
of  settlement,"  *  *  "  that  he  had  agreed  to  dismiss  the 
suit,"  but  if  it  was  dismissed,  he  had  been  told,  "  the  company 
would  be  liable  to  Chrysler,  under  their  agreement  with  him," 
and  thereupon  the  witness  advised,  as  a  mode  by  which  that 
difficulty  could  be  overcome,  "a  reference  of  the  suit  and  a 
judgment  of  the  court  on  the  referee's  report,"  is  cot  necessa- 
rily inconsistent  with  good  faith  in  Mr.  Vanderbilt,  and  con- 
scientious advice  by  Mr.  White,  even  if  it  be  assumed  that  Mr. 
Green's  notes  state  the  testimony  given  with  substantial  ac- 
curacy. What  the  terms  agreed  upon  were,  is  not  stated.  They 
may  have  included  an  extinction  of  the  claim  of  Garrison  & 
Co.,  against  the  company,  amounting  to  some  $60,000,  and 
have  been  that  much  more  favorable  to  the  company  than  the 
report  of  the  referee.  It  is  consistent  with  all  that  Mr.  White 
is  alleged  to  have  said,  that  he  supposed  a  regular  reference 
and  a  full  and  fair  trial  would  result  in  establishing  no  claim 
in  favor  of  the  company,  more  beneficial  to  it  than  the  terms 
agreed  upon.  That  for  that  reason  he  advised  a  reference,  and 
not  for  the  purpose  of  defrauding  the  stockholders  and  credit- 
ors of  the  company,  by  an  abuse  of  judicial  proceedings.  This 
construction  should  be  given  to  the  declarations  thus  made  and 
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advice  given,  unless  the  evidence  forbids  it.  There  is  no  evi- 
dence before  me,  inconsistent  with,  good  faith  and  an  honest 
purpose  on  the  part  of  both  of  these  gentlemen,  in  respect  to 
this  question. 

Mr.  Garrison  makes  affidavit,  that  the  statement  in  Mr. 
Green's  notes  of  the  testimony  of  Mr.  White,  "  so  far  as  the 
same  relates  to  a  dismissal  of  this  action  or  a  settlement  there- 
of, so  far  as  deponent's  knowledge  extends,  and  as  deponent 
verily  believes,  is  wholly  untrue  and  without  foundation."  By 
this  I  understand  him  to  mean,  that  it  is  wholly  untrue,  that 
there  was,  in  fact,  any  settlement  agreed  upon  between  him 
and  Vanderbilt,  or  that  the  cause  was  referred  with  any  col- 
lusive design. 

The  counsel,  who  conducted  the  cause  on  behalf  of  the  com- 
pany before  the  referee,  swears  that  so  fur  as  he  is  concerned, 
"he  acted  towards  said  company  in  good  faith,  and  under  the 
instructions  of  the  board  of  directors  of  said  company,  without 
any  fraud  or  collusion  with  said  Garrison,  or  any  other 
person." 

The  referee  swears,  that  "  he  supposed  and  believed,  and  now 
believes,  that  said  reference  was  made  for  the  lonafide  purpose 
of  a  full  and  fair  trial  of  the  matters  in  controversy  between 
the  parlies,  and  in  the  usual  ami  customary  course  of  refer- 
ences in  cases  of  a  like  character,"  and  that  he  then  believed, 
and  now  believes,  that  "  he  decided  in  strict  conformity  to  the 
law  and  facts  of  the  case,  *  *  as  presented  to  him  on  said  ref- 
erence." 

Mr.  Vanderbilt's  answer  to  the  complaint  of  Chrysler,  in  a 
suit  brought  by  the  latter  against  Vanderbilt  and  the  said  com- 
pany, was  read.  That  answer  denies  the  statements  made  in 
that  complaint  as  to  an  alleged  settlement  between  him  and 
Garrison  ;  Vanderbilt  at  the  time  of  the  alleged  conversation 
between  him  and  Mr.  White,  or  at  the  time  of  the  alleged  set- 
tlement with  Garrison,  was  not  president  of  the  Accessory 
Transit  Company.  The  declarations  of  a  third  person  as  to 
what  he  said,  however  accurately  reported,  are  not  entitled  to 
much  consideration  as  evidence,  on  a  question  like  the  pres- 
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ent,  between  the  parties  now  before  me.  But,  Mr.  Vander- 
bilt  makes  an  affidavit  on  this  motion,  in  which  he  swears  that 
he  never  settled  this  suit,  "  or  any  of  the  matters  therein,  with 
said  Garrison,  or  with  any  one  on  his  account.  That  depo- 
nent never  said  to,  or  in  the  hearing  of  J.  L.  White,  nor  any 
one  else,  that  he  had  so  settled  this  action,  or  any  matters  there- 
in, with  said  Garrison,  or  anything  to  that  effect.  That  de- 
ponent had  no  power  to  do  so,  and  should  not  have  deemed  it 
proper  to  interfere  therewith,  after  he  ceased  to  be  the  presi- 
dent of  said  company  aforesaid,"  which  was  the  4th  of  May, 
1857. 

It  appears  that  Chrysler  was  the  instigator  of  this  suit,  and 
that  it  was  brought  upon  an  agreement  between  him  and  said 
company,  that  he  should  have  a  specified  per  centage  of  the 
net  amount,  which,  by  evidence  of  his  procurement,  should  be 
collected  from  Garrison.  His  suit  against  Garrison  and  the 
company  is  brought  to  obtain  an  account  of  the  amount  re- 
ceived as  a  consideration  for  the  alleged  settlement  of  the  suit, 
and  not  to  recover  damages  on  the  ground  of  a  fraudulent  and 
collusive  settlement,  whereby  he  has  been  prevented  from  es- 
tablishing that  Garrison  really  owed  the  company  the  large 
sum  which  this  suit  was  brought  to  recover. 

To  grant  this  motion,  I  must  hold  that  the  circumstances 
sworn  to,  and  which  are  claimed  to  show,  or  fairly  tend  to 
show,  a  collusive  settlement,  should  outweigh  the  direct  denials 
of  the  parties  to  the  alleged  settlement,  and  the  denials  of  the 
referee  and  of  the  counsel  of  the  company,  of  there  being  any 
such  collusive  purpose  and  intent,  so  far  as  they  know  or  be- 
lieve, either  in  obtaining  the  reference,  or  in  conducting  it. 

To  so  hold,  I  must  find  upon  the  whole  papers,  at  least  a  fair 
prima  facie  case  of  fraud  on  the  part  of  Vanderbilt  and  Garri- 
son, as  against  the  company,  and  that  the  referee  and  the  com- 
pany's counsel  were  privy  to  it,  if  not  parties  to  it. 

Such  a  proposition  is  too  unreasonable,  on  the  case  as  now 
presented,  to  be  entertained. 

It  must  be  borne  in  mind,  that  the  judgment  which  the  re- 
ceiver seeks  to  sot  aside,  on  motion,  was  entered  after  an  actual 
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trial,  which  was  some  months  in  progress,  in  which  the  cause, 
so  far  as  the  record  speaks,  was  decided  on  its  merits. 

The  receiver  and  his  attorney  were  notified  in  writing  of  the 
judgment,  on  the  day  on  which  it  was  entered. 

The  counsel  of  the  plaintiff  s \vears  that  after  the  receiver 
was  appointed,  he  called  on  the  attorney  of  the  receiver,  and 
"informed  him  of  the  then  state  and  condition  of  the  action 
in  general  terms,  and  that  the  papers  were  before  the  referee," 
and  gave  said  counsel  "  to  understand  that  he  deemed  his  con- 
nection with  said  suit,  and  his  retainer  as  counsel  for  said  com- 
pany, terminated."  This  is  not  denied. 

This  case  is  different  from  those  in  which  the  court  interferes 
by  motion  to  open  a  judgment  by  default  or  to  set  aside  a  judg- 
ment entered  on  bond  and  warrant  of  attorney,  obtained  by 
some  trick  or  device  by  which  one  party  has  been  misled  by 
the  other. 

In  an  action  brought  to  obtain  the  relief  sought  Toy  this  mo- 
tion, upon  such  evidence  as  is  now  presented  before  me,  the 
duty  to  dismiss  the  complaint  would  be  clear.  It  would  be 
singular  if  it  were  to  be  set  aside  on  motion,  on  less  evidence 
than  would  suffice  on  an  actual  trial  of  issues  formed  in  an  ac- 
tion brought  to  secure  the  same  object. 

The  motion  must  be  denied.  There  is  no  reason  to  doubt 
the  good  faith  of  the  receiver  in  making  the  motion,  and  it  is, 
therefore,  denied  without  costs.  There  is  no  reason  why  a 
reference  should  be  ordered  to  ascertain  whether  the  judgment 
was  collusive  and  fraudulent,  or  was  entered  upon  a  report 
conscientiously  made  upon  a  trial  had  to  ascertain  the  actual 
merits. 

Such  a  reference  cannot  be  conducted  at  much  less  expense, 
if  any,  than  an  action  can  be  tried,  which  may  be  brought  to 
secure  the  same  result. 

The  receiver,  without  any  permission  from  the  court,  if  so 
advised,  probably,  has  the  power  to  bring  an  action  for  such 
a  purpose,  and  to  recover  any  sum  which  Garrison  justly  owed, 
if  it  can  be  established  that  he  owed  anything  to  the  company. 
But  that  is  a  matter  with  which  the  court  will  not  interfere  on 
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behalf  of  the  receiver,  on  such  a  state  of  facts  as  the  evidence 
of  this  motion  presents. 

Motion  denied  without  costs. 


UNITED  STATES  CIRCUIT  COUET. 
PHELPS,  DODGE  &  Co.  agt.  BROWN,  BROTHERS  &  Co. 

The  12th  and  15th  sections  of  the  Patent  Act  of  183G,  taken  together,  were  de- 
signed to  protect  the  right  of  the  first  inventor,  although  he  was  not  tli3  first 
to  adapt  his  invention  to  practical  use,  provided  he  had  filed  his  caveat,  and  had 
used  reasonable  diligence  in  protecting  his  discovery. 

The  purpose  of  the  caveat  is,  to  save  the  discoverer  from  the  effect  of  the  rule  of 
law  that  gives  to  the  inventor,  that  first  adapts  his  invention  to  practical  use, 
the  right  to  the  grant  of  the  patent ;  and  in  case  the  commissioner  of  patents 
complies  with  the  terms  of  the  12th  section  (in  giving  notice  of  the  filing  of 
another  application),  it  is  to  secure  him  against  the  effect  of  the  rule. 

Where  the  commissioner  issues  a  second  patent,  tho  patentee  cannot  be  prejudiced 
on  the  trial  for  the  infringement  of  the  patent,  by  the  accidental  omission  of 
the  commissioner  to  give  him  the  notice  under  the  12th  section. 

Xew  •  York,  September,  1859. 
MOTION  for  a  new  trial. 

Judge  BUEL  and  S.  BALDWIN,  of  Ct.,  for  plaintiffs. 
R.  J.  INGERSOLL,  of  Ct.,  and  C.  M.  KELLER,  of  N.  Y.,for 
defendants. 

NELSON,  Ch.  J.  A  patent  was  granted  to  the  plaintiffs  as 
assignees  of  "Wm.  C.  Camp,  on  the  9th  of  January,  1855,  for 
a  m.- chine  f  >r  ihc  manufacturing  of  brass  kettles.  On  the  16th 
of  January,  1854,  Camp  had  caused  to  be  deposited  in  the 
patent  office  a  caveat,  describing  his  invention,  with  drawings 
of  his  machine. 

A  patent  was  also  granted  to  O.  "W.  Minard  for  the  same  in- 
vention, April  18th,  1856,  and  caveat  with  drawings  annexed, 
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accurately  describing  his  machine,  had  been  filed  in  the  patent 
office  on  April  17th,  1854.  The  defendants  claim  under  this 
patent.  The  application  of  Camp  for  a  patent  was  made  in 
November,  1854,  within  a  year  from  the  time  of  filing  the  ca- 
veat by  Minard  ;  but  no  notice  was  given  him  of  the  interfer- 
ence of  Camp's  application  by  the  commissioner  of  patents. 
Much  evidence  was  given  on  the  trial  on  both  sides  as  to  which 
of  the  parties  was  the  original  discoverer  of  the  invention. 

The  court  below,  in  instructing  the  jury,  charged  that  if 
Minard  was  the  first  and  original  discoverer,  although  he  might 
not  at  the  time  of  the  application  of  Camp's  assignees,  for  a 
patent,  have  given  practical  shape  to  his  discovery,  yet  if  when 
said  application  was  made,  Minard  was  in  fact  the  first  and  ori- 
ginal discoverer  and  was  using  reasonable  diligence  in  adapt- 
ing and  perfecting  his  machine  or  invention,  Camp's  assignees 
had  unjustly  obtained  a  patent  within  the  meaning  of  the  patent 
law,  and  the  plaintiffs  could  not  recover. 

The  12th  section  of  the  Patent  Act  of  1836  provides  for  the 
filing  of  a  caveat  in  the  confidential  archives  of  the  patent  office, 
and  that  if  application  shall  be  made  by  any  other  person,  with- 
in a  year  from  the  filing  of  the  caveat,  for  a  patent  for  an  in- 
vention that  shall  interfere  with  the  one  described  in  the  caveat, 
it  is  made  the  duty  of  the  commissioner  to  give  notice  to  the 
person  filing  the  caveat,  who  shall  within  three  months  file  his 
description,  specifications,  drawings  and  model  ;  and  if  in  the 
opinion  of  the  commissioner  the  specifications  and  claims  inter- 
fere with  each  other,  like  proceedings  shall  be  had  as  in  the 
case  of  interfering  applications. 

The  loth  section  provides  as  a  defence  to  an  action  for  an 
infringement  of  a  patent,  among  other  things,  that  the  plaintiff 
"had  surreptitiously  or  unjustly  obtained  the  patent  for  that 
which  was  in  fact  invented  or  discovered  by  another  who  was 
using  reasonable  diligence  in  adapting  and  perfecting  the 
same."  The  ruling  of  the  court  below  turns  on  these  two  pro- 
visions of  the  law : 

I.  There  is  some  difficulty  in  maintaining  the  power  of  the 
commissioner  to  issue  the  patent  to  the  plaintiffs,  within  the 
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terms  of  the  12th  section  providing  for  the  filing  of  the  caveat, 
that  should  be  upheld  against  the  right  of  the  party  complying 
with  that  provision.  Instead  of  issuing  the  patent,  it  directs 
that  the  commissioner  shall  file  the  papers  accompanying  the 
subsequent  application  pending  the  force  of  the  caveat,  and  if 
in  his  opinion  there  is  an  interference,  then  such  proceedings 
shall  be  had  as  in  case  of  interfering  applications.  These  pro- 
ceedings will  be  found  in  the  8th  section  of  the  act ;  but — 

II.  We  are  of  opinion  that  the  case  falls  within  the  scope 
and  meaning  of  the  defence  prescribed  in  the  15th  section  re- 
ferred to.  It  is  true  there  is  nothing  in  the  case  as  assumed 
by  the  court  below,  implicating  the  good  faith  of  Camp  or  of 
his  assignees,  and  hence  the  injustice  relied  on  is  rather  injust- 
ice in  the  "abslract  than  resulting  from  any  intentional  wrong 
of  the  opposite  party.  We  are  inclined,  however,  to  think 
that  the  term  was  used  and  intended  to  be  used  in  its  broadest 
sense ;  and  that  the  two  provisions,  the  12th  and  15th  sections 
taken  together,  were  designed  to  protect  the  right  of  the  first 
inventor,  although  he  was  not  the  first  to  adapt  his  invention 
to  practical  use,  provided  he  has  filed  his  caveat  and  has  used 
reasonable  diligence  in  protecting  his  discovery.  The  purpose 
of  the  caveat  is  to  save  the  discoverer  from  the  effect  of  the 
rule  of  law  that  gives  to  the  inventor  that  first  adapts  his  in- 
vention to  practical  use  the  right  to  the  grant  of  the  patent ; 
and  in  case  the  commissioner  complies  with  the  terms  of  the 
12th  section  it  is  to  secure  him  against  the  effect  of  the  rule. 

It  is  not  surprising,  in  the  multiplicity  of  applications  before 
the  commissioner,  that  he  should  accidentally  overlook  a  ca- 
veat filed  some  time  before  the  application  by  another  party, 
and,  doubtless,  this  officer  issued  the  second  patent  in  this  case 
with  the  view  that  the  patentee  might  have  an  opportunity  of 
correcting  the  error.  He  could  not  be  prejudiced  by  the  ac- 
cidental omission  to  give  him  the  notice. 

New  trial  ordered. 
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SUPREME  COURT. 
WELLINGTON  &  ABBOTT  agt.  CLASSON'S. 

la  an  action  cm  contract,  against  two  defciular.ts  as  partners,  where  they  are  to 
be  made  jointly  liable,  and  summons  and  complaint  served  on  only  one  of  them, 
the  other  may  voluntarily  appear  under  §  139  of  the  Code,  and  put  in  an  au- 
swer,  and  the  plaintiff  is  bound  to  receive  the  answer,  although  as  soon  as  re- 
ceived it  is  ascertained  that  the  defence  is  infancy,  and  he  allowed  to  discon- 
tinue as  to  such  defendant  without  costs. 

New-  York  Special  Term,  September,  1859. 

THE  defendant,  Enno  J.  Classon,  a  minor  not  served  with 
summons  or  complaint,  had  a  guardian  ad  litem  appointed,  and 
served  an  answer  ;  plaintiff  declined  to  receive  it  on  the  ground 
that  E.  J.  Classon  was  not  a  party  to  the  action,  and  had  not 
been  brought  into  court. 

The  other  defendant  applied  to  the  court  on  motion,  to  com- 
pel plaintiffs'  attorney  to  receive  the  answer  of  E.  J.  Classon, 
upon  the  authority  of  2d  Duer,  650  (special  term). 

JOHN  FITCH,  for  plaintiff's,  cited  14  Barbour  (General  Term), 
536  ;  7  Howard  Pr.  Rep.  238;  id.  4;  id.  90. 


"W.  R.  DARLING,  for  defendants. 

INGRAHAM,  Justice.  It  was  never  denied  under  the  old 
practice,  where  several  defendants  were  included  in  an  action 
on  contract,  that  any  one,  not  served,  might  enter  a  voluntary 
appearance,  notwithstanding  the  plaintiff  did  not  serve  the 
process  upon  him.  Both  at  law  and  in  equity,  such  voluntary 
appearance  was  allowed,  with  the  exception  that  in  equity  it 
must  appear  that  some  claim  was  made  against  the  defendant 
so  appearing.  (8  Paige,  45  ;  9  Paige,  226.) 

In  Tract/  agt.  Reynolds  (1  How.  328),  Mr.  Justice  HARRIS 
recognizes  this  rule,  where  he  says  a  party  uninvited  could  not 
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intrude  himself  upon  the  court  and  the  plaintiff,  unless  he  had 
some  right  to  protect  which  rendered  such  appearance  neces- 
sary. 

I  do  not  understand  this  rule  to  be  altered  by  the  Code. 
Section  139  recognizes  the  right  of  a  defendant  to  mako  a  vol- 
untary appearance  without  service  of  a  summons,  and  author- 
izes the  plaintiff  to  proceed  on  such  appearance  as  if  the  de- 
fendant had  been  served  with  process. 

I  concur  in  the  opinion  of  Chief  Justice  Boswoir,  J,  in  2 
Duer,  660,  that  such  appearance  is  proper  and  cannot  be  dis- 
regarded. 

Applying  these  authorities  to  the  present  case,  I  think  the 
defendant  Classon  had  a  right  to  appear  and  put  in  an  answer. 
The  action  was  on  contract  and  was  against  both  the  defend- 
ants as  partners.  They  were  to  be  made  jointly  liable  and 
the  joint  property  of  the  firm  could  be  taken  to  pay  the  recov- 
ery against  one  defendant.  No  partner  is  required  to  be  silent 
and  suffer  the  partnership  property  to  be  sold  without  making 
.1  defence,  if  such  defence  exists,  merely  because  the  plaintiff 
elects  to  serve  a  summons  only  on  his  co-partner  and  not  on 
himself.  Such  a  rule  would  allow  one  partner  who  may  have 
a  difficulty  with  his  co-partner,  by  collusion  with  a  plaintiff,  to 
place  the  partnership  property  at  risk,  when  by  his  appear- 
ance the  partner  not  served  could  protect  it  against  an  unjust 
claim. 

I  think  the  plaintiff  should  have  allowed  and  recognized 
the  appearance  of  the  defendant  now  moving,  and  should  have 
received  the  answer. 

But  as  soon  as  the  answer  was  received,  and  the  plaintiff 
ascertained  the  defence  was  infanc\*,  he  might  have  obtained 
leave  to  discontinue  as  to  such  infant  without  costs— and  such 
permission  should  now  be  granted. 

No  costs  can  be  allowed  to  the  defendant  in  the  action,  other 
than  the  costs  of  making  this  motion. 

The  motion  is  granted,  unless  the  plaintiff  within  ten  days 
discontinues  as  to  the  defendant,  E.  J.  Classon,  and  pays  costs 
of  motion,  $7. 
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SUPREME  COURT. 
ROBERT  CHRISTIE,  JR.  and  others  agt.  JACOB  BLOOMINGDALE. 

The  Statute  (3d  Volume,  5th  ed.,  p.  596),  authorizing  the  vacating  of  the  judgment 
and  a  new  trial  in  ejectment,  does  not  apply  to  ejectment  for  non-payment  of 
rent,  as  the  latter  is  but  a  substitute  for  a  re-entry,  which  is  always  final.  Es- 
pecially is  it  not  applicable  to  such  an  action,  where  the  judgment  is  rendered 
upon  demurrer,  and  no  leave  to  answer  over  and  go  to  trial  on  the  fact  is 
claimed  or  asked  on  the  motion. 

Albany  Special  Term,  September,  1859. 
MOTION  to  vacate  judgment  and  for  an  order  for  a  new  trial 
in  ejectment. 

A.  BiNGHAM,  for  motion. 
ROBERT  CHRISTIE,  JR.,  opposed. 

GOULD,  Justice.  This  motion  is  claimed  to  come  under 
section  30,  title  1,  chap.  5,  part  3,  of  the  Revised  Statutes  (5th 
edition,  3d  vol,  p.  596).  And  the  defendant  insists  that  he  is, 
as  a  matter  of  right,  entitled  to  the  granting  of  the  motion. 
The  preceding  section  (29),  however,  is  to  be  taken  in  imme- 
diate connection  with  section  30.  And  section  29  says,  "  every 
judgment,  &c.,  rendered  upon  a  verdict"  &c. ;  and  then  section 
30  says,  "  the  court  in  which  .inch  judgment  shall  have  been 
rendered,"  &c.,  "  shall  vacate  s uch  judgment  and  grant  a  new 
trial  in  such  cause." 

These  two  sections  make  it  entirely  plain,  not  merely  that 
the  defendant  cannot  claim  to  move  thus  as  a  matter  of  right, 
but  that  the  court  has  no  power  to  vacate  the  judgment  under 
that  st/.tutc.  For,  first,  it  must,  have  been  a  judgment  rendered 
on  a  verdict,  thus  involving  almost  certainly  some  matter  of 
fact,  on  which  the  law  allowed  the  taking  of  the  opinions  of 
two  juries,  by  reason  of  the  importance  of  the  subject,  which 
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is  a  conclusive  and  final  settlement  of  tlie  title  to  real  estate. 
Now,  the  case  before  me  is  not  rendered  on  a  verdict,  but  is  a 
judgment  entered  by  the  court  on  the  hearing  of  a  demurrer. 
(1  Duer,  701.) 

Secondly,  the  right  of  the  party  against  whom  "  such  a  judg- 
ment "  (on  a  verdict)  shall  be  rendered  is  not  what  is  asked 
in  this  case,  leave  to  withdraw  a  demurrer,  and  serve  an  en- 
tirely new  answer,  and  then  go  to  a  trial  before  a  jury  on  that; 
but  it  is  that  the  court  "  grant  a  new  trial"  on  the  same  plead- 
ings. And,  when  that  statute  was  enacted,  an  argument  upon 
a  demurrer  was  never  called  a  trial,  nor  was  a  re-hearing  on  a 
demurrer  "  a  new  trial."  The  phrase  "  trial  of  an  issue  of 
law  "  belongs  to  the  Code. 

Further  to  apply  the  statute  to  this  case,  and  grant  a  new  trial 
of  the  issue  of  law  raised  by  the  demurrer,  would  be  merely 
to  order  a  re-argument  of  a  cause  ;  and  as  the  final  judgment 
on  the  demurrer  was  before  the  court  of  appeals,  a  re-argument 
can  properly  be  had  only  in  that  court,  and  upon  a  motion 
made  to  that  court  for  leave  to  re-argue  it.  Besides,  the  de- 
murrer concedes  all  the  facts  set  forth  in  the  complaint ;  and  in 
the  complaint  (as  I  understand  it),  the  rale  of  annual  rent  re- 
served by  the  lease,  and  the  period  for  which  the  rent  was  in 
arrears,  if  not  the  precise  amount  in  dollars  and  cents,  are  set 
forth,  and,  therefore,  admitted.  And  that  admission  of  a,  fact 
the  defendant  should  never,  in  this  suit,  have  liberty  to  retract. 
If  he  can  really  make  a  case  for  relief,  it  is  provided  for  in  sec- 
tion 7  at  page  830  of  the  3d  vol.  Revised  Statutes  (5th  edit/on), 
under  which  he  could  apply  to  the  equity  side  of  this  court. 

It  is  further  perfectly  clear,  that  said  sections  29  and  30 
were  never  intended  to  apply  to  the  statute  remedy  of  eject- 
ment for  rent  arrear,  inasmuch  as  those  sections  contemplate 
an  action  in  which  damages  as  well  as  costs  may  be  recovered. 
Whereas,  the  ejectment  for  non-payment  of  rent  (5/A  cd.,  Rev. 
Statutes,  vol.  3,  p.  829,  §§  1,  2)  is  limited  to  the  "  recovery  of 
the  possession  of  the  demised  premises,"  and  the  costs.  And 
where,  in  this  kind  of  action,  a  recovery  has  been  had  and  the 
plaintiff  has  even  been  put  in  possession  (pp.  829,  830,  §§4,  5 
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the  statute  giving  the  action  prescribes  its  own  manner  and 
measure  of  relief,  by  allowing  the  tenant  six  months  within 
which  to  pay  the  arrears  of  rent  and  costs  of  suit,  and  thus  be 
restored  to  his  former  estate  in  the  lands.  And  it  then  goes 
on  to  say  that,  unless  he  proceeds  in  that  way,  he  "  shall  be 
forever  barred  and  foreclosed  from  all  relief  or  remedy  in  law 
or  equity"  This,  if  held  to  refer  to  the  same  class  of  cases  as 
those  referred  to  by  said  sections  29  and  30,  would  be  mani- 
festly inconsistent  therewith  ;  since  these  latter  give  a  defend- 
ant three  years  within  which  to  claim  a  new  trial  as  a  right. 
Comparing  the  two  statutes  will  show  that  by  no  possibility 
can  the  one  under  which  this  motion  is  made  apply  to  eject- 
ment for  non-payment  of  rent ;  as  in  reason  it  should  not,  since 
the  latter  is  but  a  substitute  for  a  re-entry,  which  was  and  is 
final. 

Under  all  the  circumstances  of  this  case,  after  the  protracted 
litigation  on  this  subject,  and  the  elaborate,  extended  and  re- 
peated arguments  of  such  demurrers,  there  being  during  all 
that  time  no  intimation  to  an}'  court,  or  at  any  stage  of  any 
cause,  that  the  defendant  wished  leave  to  answer,  in  case  the 
demurrer  should  be  decided  against  him  ;  I  cannot  believe  that 
the  attorneys  make  this  motion  in  good  faith,  or  that  it  is  any- 
thing but  an  after-thought,  seeking  an  irregular  and  improper 
mode  of  protracting  litigation  and  opening  up  questions  that 
have  received  full  and  careful  investigation,  and  have  been  au- 
thoritatively decided. 

The  motion  should  be  denied  with  costs. 
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In  the  Matter  of  E.  &  A.  Bonnaffe. 


SUPREME  COURT. 

IN  THE  MATTER  OF  THE  ATTACHMENT  agt.  EDWARD  BON- 
NAFFE and  AUGUST  BONNAFFE. 

The  Code  de  Commerce  in  France,  relating  to  bankruptcy,  does  not  make  the  con- 
cordat (an  agreement  between  the  creditors  and  the  insolvent)  equivalent  to  a 
discharge  under  the  English  bankrupt  law,  unless  the  prescribed  number  of 
creditors  decide  in  favor  of  an  absolute  discharge,  and  the  court  sanction  it. 

Although  in  the  proceedings  before  the  French  tribunal,  instituted  by  the  credit- 
ors of  the  insolvents  (residents  of  France),  the  court  confirmed  the  composition 
to  which  they  had  agreed,  declaring  it  obligatory  on  all,  yet,  where  it  ap- 
peared that  the  condition  was  "  that  the  firm  (insolvents)  should  be  entirely 
acquitted  and  discharged  toward  them  (the  creditors)  by  making  surrender  of 
their  assets,  as  well  in  the  states  of  America,  and  particularly  in  the  United 
States  of  America,  and  in  Mississippi,  as  in  continental  France  and  its  colonies, 
£c,"  which  was  accepted  by  the  required  majority  of  creditors,  and  the  agree- 
ment in  conformity  with  it  was  drawn  up  by  the  judges  and  duly  entered. 

Held — that  at  this  time  the  assets  of  the  insolvents  in  New-York,  of  the  value  of 
over  $100,000,  being  seized,  and  in  the  possession  of  trustees  under  an  attach- 
ment issued  many  months  before,  the  condition  of  the  composition  could  not  be 
fulfilled  by  the  insolvents,  as  .they  could  not  surrender  to  the  assignees  in 
France  all  their  assets  in  the  United  States  of  America. 

The  French  creditors,  therefore,  were  not  precluded  (the  composition  not  being  a 
final  discharge)  from  enforcing  payment  for  the  remainder  of  the  claims  due  to 
them ;  and  had  a  right,  as  creditors  pro  tanto,  to  participate,  with  the  Ameri- 
can creditors  who  had  merely  received  dividends  from  the  assignees  in  France, 
in  the  proceeds  of  the  attachment  in  New-York. 

New-York  Special  Term,  June,  1859. 

CLERKE,  Justice.  On  the  10th  December,  1847,  an  attach- 
ment, pursuant  to  article  1,  title  1,  chapter  5,  part  2  of  the 
Revised  Statutes,  was  issued  against  the  estate  of  Edward  Bon- 
naffe and  August  Bonnaffe.  non-resident  debtors.  On  the  6th 
of  October,  18-18,  three  trustees  were  appointed,  one  of  whom 
afterwards  died,  and  another  was  removed  ;  and  two  others 
were  substituted  in  their  place.  After  the  appointment  of 
trustees,  the  officer  who  had  issued  the  attachment  made  a  re- 
port to  this  court  of  all  the  proceedings  before  him,  and  filed 
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it  with  the  clerk  in  tins  county.  On  the  20th  of  October,  1848, 
the  notice  required  by  law,  requiring  the  creditors  to  deliver 
their  respective  accounts  and  demands,  was  duly  published  on 
or  before  the  1st  of  December,  1848.  A  general  meeting  of 
all  the  creditors  was  called  and  held,  at  which  the  several 
classes  of  creditors  were  represented,  and  a  hearing  was  had 
before  the  trustees. 

At  the  time  of  issuing  the  attachment,  the  absent  debtors, 
Edward  and  August  Bonnaffe,  were  residents  of  Havre  in 
France,  transacting  business  there,  under  the  style  of  Botmaffe 

7  O  /i/ 

&  Co.  Having  become  unable  to  meet  their  obligations,  and 
being  in  a  state  of  failure,  the  president  and  judges  of  the  Tri- 
bunal of  Commerce  of  Havre,  on  or  about  the  llth  of  Decem- 
ber, 1847,  appointed,  pursuant  to  the  Code  de  Commerce,  syn- 
dics or  assignees  of  their  estate ;  and  afterwards  such  proceed- 
ings were  had,  that  a  concordat  (an  agreement  between  the 
creditors  and  insolvents)  was  duly  granted  to  the  insolvents, 
and  after  having  been  assented  to  by  more  than  three-fourths 
of  the  creditors  in  number  and  amount,  was  on  the  23d  day  of 
May,  1848,  confirmed  and  ratified  by  the  Tribunal  of  Com- 
merce, and  was  declared  obligatory  upon  all  creditors,  Avho  had 
or  who  had  not  signed  it ;  upon  those  whose  claims  had  been 
proved,  as  well  as  upon  those  whose  claims  had  not  been 
proved,  and  upon  those  whose  claims  had  been  registered  in 
the  statement,  as  well  as  upon  those  whose  claims  had  not  been 
registered.  In  the  proceedings  before  the  trustees,  under  the 
attachment  issued  here,  an  exemplified  copy  of  the  concordat 
and  the  proceedings  connected  with  it,  and  a  printed  copy  of 
the  French  Code,  were  admitted  in  evidence  by  them. 

I  agree  with  Judge  JOHNSON',  in  his  opinion  in  the  case  of 
Coates  and  Ilillard,  that  all  creditors,  whether  resident  or  not, 
are  entitled  to  dividends  under  attachments  against  non-resi- 
dent debtors;  and,  as  he  has  dealt  with  this  point  at  some 
length,  it  is  unnecessary  to  discuss  it  here.  I  am  fully  satis- 
fied with  his  conclusions,  and  the  reasoning  by  which  he  has 
arrived  at  them.  The  only  questions  to  be  considered  here, 
therefore,  are,  whether  the  concordat  and  the  judgment  of  the 
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Tribunal  of  Commerce  in  Havre  have  operated  to  such  an  ex- 
tent and  in  such  a  manner  as  to  deprive  the  French  creditors 
and  the  American  creditors,  who  have  received  dividends  un- 
der the  concordat,  of  the  right  to  participate  in  the  proceeds  of 
the  estate,  ready  for  distribution  by  the  trustees  under  the 
attachment,  issued  in  New-York  ? 

The  effect  of  a  discharge  under  the  English  bankrupt  act 
undoubtedly  is,  to  release  the  bankrupt  from  all  debts  con- 
tracted in  England,  which  he  owed  to  English  creditors  at 
its  date,  or  at  the  date  of  the^ta^  in  bankruptcy.  This  princi- 
ple is,  as  we  nil  know,  well  settled  in  this  state.  The  case  to 
which  I  have  already  referred  plainly  establishes  it.  And 
although  if  the  bankrupt  does  not  avail  himself  by  pica  of  the 
discharge,  at  the  suit  of  a  creditor,  judgment  will  be  recovered 
against  him — he  cannot  waive  his  discharge  so  as  to  afi'ect  other 
persons,  when  he  is  not  interested  in  the  result. 

If,  therefore,  the  provisions  of  the  Code  de  Commerce  in 
France,  relating  to  bankruptcy,  make  the  concordat  and  the  judg- 
ment of  the  Tribunal  of  Commerce  in  relation  to  it  equivalent 
to  a  discharge  under  the  English  bankrupt  law,  the  decision 
of  the  trustees  must  be  deemed  erroneous. 

The  provisions  of  this  Code,  as  far  as  they  affect  the  casa 
before  us,  do  not  invest  the  tribunal  with  the  power  absolutely 
and  unqualifiedly  to  discharge  the  bankrupt  from  his  deb's. 
They  only  authorize  it,  even  in  compulsory  proceedings,  to 
sanction  the  concordat  or  agreement,  whatever  it  may  bs,  be- 
tween him  and  his  creditors;  the  French  law  not  allowing 
private  compositions  between  creditors  as  among  us,  but  re- 
quiring, in  order  to  make  them  valid,  that  they  should  be 
originated  and  executed  under  the  direction  and  subject  to  the 
approval  of  the  appropriate  tribunal.  This  is  in  accordance 
with  the  genius  of  all  the  political  institutions  of  France.  Tho 
government  intermeddles  with  everything,  and  leaves  little  to 
the  adjustment  of  individual  motives. 

If  the  prescribed  number  of  the  creditors  decide  in  favor  of 
an  absolute  discharge,  and  the  court  sanction  it,  I  presume  the 
bankrupt  is  discharged  from  all  future  liabilities ;  and  the  re- 
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suit  is  similar  to  that  of  a  discharge  under  the  English  bank- 
rupt act.  In  the  proceedings  before  the  French  tribunal, 
instituted  by  the  creditors  of  Bonnaffe  &  Co.,  we  see,  indeed, 
the  confirmation  by  the  court  of  the  composition  to  which 
they  had  agreed,  declaring  it  obligatory  on  all.  But  I  cannot 
regard  this  composition  as  an  absolute  discharge.  A.  Bonnaffe, 
who  was  authorized  to  act  for  the  house  on  this  occasion,  pro- 
posed to  the  creditors,  assembled  at  the  meeting  required  by 
the  Code,  "that  the  firm  should  be  entirely  acquitted  and  dis- 
charged toward  them  by  making  surrender  of  their  assets,  as 
well  in  the  states  of  America,  and  particularly  in  the  United 
States  of  America  (and  in  Mississippi,  it  is  added),  as  in  Con- 
tinental France  and  its  colonies,"  &c.  This  was  accepted  by 
the  required  majority,  an  agreement  in  conformity  with  it  was 
drawn  up  by  the  judges,  and  was  duly  entered  on  the  2d  of 
June,  1848.  At  this  very  time,  however,  all  their  assets  in 
New-York,  of  the  value  of  more  than  one  hundred  thousand 
dollars,  were  seized,  and  in  possession  of  trustees,  under  the 
above-mentioned  attachment,  issued  many  months  before. 

So  that  an  important  condition  of  the  composition  could  not 
be  fulfilled.  Bonnaffe  &  Co.  could  not  surrender  to  the  assign- 
ees in  France  all  their  assets  in  the  United  States  of  America. 
It  matters  not  whether  the  bankrupts  knew  of  this  attachment ; 
they  were  unable,  in  consequence  of  it,  to  do  what  they  had 
stipulated  to  do.  They  were  utterly  incapable  of  performing 
a  main  condition  of  their  discharge.  The  French  creditors, 
therefore,  in  my  opinion,  are  not  precluded  from  enforcing 
payment  for  the  remainder  of  the  claims  due  to  them.  They 
remain  pro  tanto  creditors,  and  as  such  have  a  right  to  parti- 
cipate in  the  proceeds  of  the  attachment  in  New -York.  If  the 
French  creditors,  who  had  signed  the  composition,  have  this 
right,  the  American  creditors,  who  have  merely  received  divi- 
dends from  the  assignees  in  France,  have,  at  least,  as  good  a 
right. 

I  think  the  concordat,  with  the  appropriate  proceedings,  was 
properly  proved.  It  was  offered  as  a  foreign  judicial  record, 
signed  by  the  clerk  of  the  tribunal,  whose  signature  is  authen- 
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ticated  by  its  presiding  judge,  whose  official  identity  is  at- 
tested by  the  United  States  consul  at  Havre.  The  signature 
of  the  clerk  is  not  accompanied  by  a  seal,  but  I  presume  it 
was  shown  that  the  court  has  no  seal ;  in  fact  it  has  none. 

The  French  Code  was  proved  substantially  in  conformity 
with  section  426  of  the  Code.  At  all  events,  even  if  the  trus- 
tees erred  in  their  ruling  on  these  points,  having  arrived  at  a 
decision  in  opposition  to  those  who  have  urged  an  absolute 
discharge  of  the  bankrupts  as  against  the  French  creditors,  the 
error  would  not  be  of  sufficient  importance  to  require  that  the 
decision  should  be  set  aside  on  this  ground. 

As  to  the  objection  that  the  decision  of  the  trustees  should 
be  brought  before  the  court  by  certiorari,  the  statute  expressly 
declares,  that  after  the  officer  who  issued  the  warrant  shall 
make  his  report,  the  supreme  court  shall  have  jurisdiction 
over  the  proceedings  (3  R.S.,  oth  ed.,  89,  §  71),  and  by  section 
73,  the  court  may  proceed  to  do  such  acts  and  things  as  re- 
main to  be  done  to  complete  the  proceedings.  The  distribu- 
tion of  the  proceeds  by  the  trustees  is  a  ministerial  not  a  judi- 
cial act.  To  be  sure,  the  manner  of  the  distribution  depends 
on  legal  principles ;  but,  in  determining  these  principles,  the 
court  is  supposed  to  propound  them,  and  can  interfere  in  each 
case,  to  direct  the  trustees  either  before  or  after  any  formal  de- 
cision on  their  part.  It  is  not  by  way  of  review,  but  by  way 
of  direction  or  command,  that  the  court  interferes  in  such 
cases. 

My  conclusion  is,  that  the  distribution  must  be  made  in  con- 
formity with  the  views  intimated  by  the  trustees. 
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EDWARD   D.  NELSON  et  al.  agt.  THE  PROPELLER  THOMAS 

SPARKS. 

HENRY  DENNY  agt.  THE  SAME.  ENOCH  CHAMBERLAIN  agt. 

THE  SAME. 

Where  it  appeared  that  the  master  of  a  propeller  in  attempting  to  pass  on  the 
larboard  side  of  a  tow-boat,  with  barges  attached,  after  the  tow  had  taken  a 
sheer  to  the  larboard,  on  the  conjecture  that  the  tow  would  break  her  sheer  in 
time  to  allow  of  sufficient  room  in  the  channel  for  the  propeller  to  pass  on  that 
side,  and  a  collision  ensued,  by  which  the-  outside  barge  on  the  larboard  side 
was  sunk. 

Held,  that  before  the  master  of  the  propeller  could  rightfully  or  prudently  act  upon 
euch  conjecture,  if  he  desired  to  persist  in  the  course  he  had  adopted  in  pass- 
ing the  tow,  should  have  stopped  his  vessel  until  he  had  ascertained  the  result 
of  the  sheer. 

New -York,  September,  1859. 

APPEAL  from  decrees  against  the  appellant. 

MR.  VAN  SANTVOORD  and  MR.  NELSON, /or  lilelants.' 
MR.  STOUGIITON  and  MR.  LEVEBIDGE,  for  appellant. 

NELSON,  C.  J.  The  libels  were  filed  in  these  cases  by 
the  owners  of  the  barge  Eagle  and  the  owners  of  her  cargo, 
against  the  Thomas  Sparks,  to  recover  damages  for  a  collision 
occurring  between  the  two  vessels  in  the  Karitan  Itiver,  New- 
Jerse}r,  on  the  22d  of  August,  185i.  The  Eagle  was  in  tow  of 
the  New  Boston,  which  was  descending  the  river  against  the 
tide,  with  four  barges  or  boats  on  each  side  of  her,  two  abreast, 
and  each  having  another  towed  astern.  The  Eagle  was  the 
forward  outside  barge  on  the  larboard  side,  and  was  fastened 
by  a  hawser  at  her  stem  and  stern  to  the  barge  next  inside  of 
her.  The  Thomas  Sparks  was  descending  the  river  astern  of 
the  New  Boston  and  her  tow,  and,  in  attempting  to  pass  her 
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on  the  larboard  side,  struck  the  Eagle  and  sunk  her.  The 
channel  was  some  two  hundred  and  fifty  feet  wide  at  the  place 
of  collision,  and  both  vessels  were  approaching  a  very  abrupt 
turn  in  the  river  towards  the  north,  that  is,  towards  the  left  in 
descending.  There  were  mud-flats  on  each  side  of  the  chan- 
nel. As  the  New  Boston  was  approaching  this  turn,  being  ia 
about  the  middle  of  the  channel,  she  suddenly  took  a  lurch  or 
sheer  toward  the  left  or  larboard  side,  without  having  changed 
her  helm,  but  from  the  effect  of  the  head-tide  acting  upon  the 
tow,  which  brought  her  obliquely  across  the  channel,  and 
brought  the  Eagle,  she  being  the  outside  barge,  and  heavilj 
laden,  somewhat  upon  the  flats,  the  draft  upon  which  had  the 
effect  to  produce  a  strain  on  her  hawser  at  the  bow,  and  broke 
the  bolt  of  the  elect  with  which  it  was  fastened  to  the  inside 
boat ;  and  from  the  advance  of  the  tug  swung  the  head  of  the 
Eagle,  thus  broken  loose,  round  at  right  angles  to  the  line  of 
the  other  boats,  and  thus  closed  up  the  passage  on  the  larboard 
side ;  and  in  this  position  she  was  struck  by  the  Thomas  Sparks, 
while  in  the  act  of  attempting  to  pass  on  that  side  of  the  chan- 
nel. 

No  fault  is  attributable  to  the  New  Boston,  or  to  any  of  the 
barges  or  boats  in  her  tow.  And  the  only  question  in  the  case 
is,  whether  the  collision  occurred  without  any  fault  on  the  part 
of  the  Thomas  Sparks  ? 

The  defence  set  up  by  the  master  is,  that  if  the  Eagle  had 
not  broken  loose  from  her  connection  with  the  tow,  and  swung 
across  the  channel,  the  collision  would  not  have  occurred,  as 
there  was  room  enough  for  his  vessel  to  pass  clear  of  the  tow  ; 
and  that,  when  the  accident  happened  to  the  Eagle,  his  vessel 
was  so  near  that  no  manoeuvre  or  movement  could  prevent  the 
blow. 

The  master  was  a  witness  for  the  respondent.  He  states, 
that  his  vessel  was  about  a  quarter  of  a  mile  astern  of  the  tow, 
when  he  made  up  his  mind  to  pass  it  on  the  larboard.  As  he 
neared  ir,  the  tow  sheered  across  the  river  toward  the  larboard 
side,  rather  out  of  the  channel.  "  I  calculated,"  he  observes, 
"it  would  break  the  sheer,  and  still  give  us  room  to  go  on  the 


22  NEW-YORK  PRACTICE  REPORTS. 

Nelsou  et  al.  agt.  The  Propeller  Thomas  Sparks. 

larboard  side.  The  tow  came  quartering  to  the  larboard.  We 
had  not  commenced  turning  the  bend  in  the  river.  As  we 
neared  the  tow,  I  saw  it  kept  its  sheer,  and  I  then  slowed  my 
boat,  and  finally  stopped  her,  and  the  other  boat  continued  un- 
der way.  As  we  stopped  our  boat,  I  let  her  go  along  until  our 
bow  lapped  on  to  the  stern  of  the  tow,  and  I  then  discovered 
that  the  barge  was  swung  out,  and  I  rang  to  go  back,  and  we 
backed  her."  At  another  place  in  his  testimony,  the  master 
states,  that  the  reason  he  did  not  go  to  the  starboard  was  be- 
cause he  thought  the  tow  would  break  her  sheer,  and  he 
thought  she  would  break  it  because  he  thought  it  would  keep 
the  channel. 

No  witness  on  the  part  of  the  respondent  varies  this  account 
of  the  collision,  as  given  by  the  master. 

We  are  satisfied,  upon  a  very  careful  examination  of  the  evi- 
dence, and  especially  of  that  of  the  master,  that  if,  when  he 
discovered  the  sheer  of  the  New  Boston,  he  had  ported  his 
helm,  his  vessel  could  have  passed  the  tow  on  the  starboard 
side  without  any  difficulty  ;  and  that  it  was  his  persistence  in 
his  first  determination  to  pass  to  the  larboard,  after  the  sheer, 
tbat  occasioned  the  disaster.  There  was  abundance  of  room 
in  the  channel  to  have  passed  to  the  starboard.  Bat,  assuming 
that  the  Thomas  Sparks  was  too  near  to  have  made  this  ma- 
coauvre  at  the  time  of  the  sheer,  then  it  was  the  duty  of  the 
master  to  have  immediately  stopped  and  backed  his  boat.  In- 
stead of  doing  so,  he  admits,  as  he  stopped,  he  let  her  go  along 
until  his  bow  lapped  on  the  stern  of  the  tow,  before  he  rung 
the  bell  to  back  her. 

The  excuse  given  for  persisting  in  passing  to  the  larboard, 
after  the  sheer  of  the  New  Boston,  is  that  he  thought  she  would 
break  it.  But  before  he  could  rightfully  or  prudently  act  upon 
this  conjecture,  if  he  desired  to  persist  in  the  course  he  had 
adopted  in  passing  the  tow,  he  should  have  stopped  his  vessel 
until  he  had  ascertained  the  result  of  the  sheer. 

Without  pursuing  the  examination  of  the  case  further,  we 
are  satisfied  the  decrees  of  the  court  below  were  right,  and 
should  be  affirmed. 
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SUPREME  COURT. 

i 
THOMAS  RAE  agt.  PETER  LAWSER. 

Where  the  assignee  of  a  judgment  purchased  it  in  good  faith,  relying  on  the  state- 
ment of  the  defendant,  that  no  part  of  it  had  been  paid,  when,  in  fact,  a  payment 
had  been  made  by  the  defendant  to  the  plaintiff  before  the  assignment — held, 
that  the  defendant  could  not,  as  against  the  assignee,  set  up  such  payment  as  a 
discharge  of  so  much  of  the  judgment. 

Nor  could  the  defendant,  on  confession  of  a  judgment  to  another  creditor,  enable 
the  latter  to  attack  the  first  judgment  in  the  hands  of  the  assignee  on  account 
of  such  payment. 

Where  the  statement  of  a  judgment  on  confession  is  defective,  the  plaintiff  can- 
not avail  himself  by  motion  of  the  defects  in  the  statement  on  which  a  former 
judgment  by  the  same  defendant  was  confessed  to  another  plaintiff. 

New- Yo ilc  Sf>ecial  Term,  October,  1859. 
MOTION  in  behalf  of  Samuel  F.  Righter,  as  a  subsequent 
judgment  creditor,  to  set  aside  judgment. 

SUTHERLAND,  Justice.  Upon  the  question  of  fact  referred 
to  the  referee  to  take  proofs  upon,  whether  the  sum  of  $700, 
or  any  other  sum,  was  paid  by  Lawser  upon  the  notes,  to  se- 
cure Rae's  liability  upon  which  the  judgment  was  in  part  con- 
fessed, it  is  probable,  on  the  proofs  before  him,  the  referee  came 
to  a  correct  conclusion,  that  as  between  Rae  and  Lawser,  the 
parties  to  the  judgment  sought  to  be  set  aside,  the  $700  paid 
by  Lawser  to  Rae  was  not  a  loan,  but  in  fact  a  payment  on  ac- 
count of  the  notes,  and  operated  as  a  payment  of  so  much  of 
the  judgment. 

But  Rogers  took  the  assignment  of  the  judgment  from  Rae, 
and  paid  him  $1,250  for  it,  in  good  faith,  without  notice  of 
such  $700  payment,  or  any  other  payment  on  the  judgment, 
supposing  no  part  of  it  had  been  paid  ;  and  before  he  took  the 
assignment  and  paid  his  money,  Rogers  called  upon  Lawser, 
told  him  Rae  was  desirous  of  selling  the  judgment  to  him, 
asked  Lawser  if  it  was  all  right,  and  whether  any  part  of  the 
same  had  been  paid ;  and  Lawser  in  reply  stated  that  the  judg- 
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ment  was  all  right,  that  no  part  of  it  had  been  paid,  and  that 
the  whole  amount  thereof  was  clue. 

These  facts  are  not  disputed,  and  there  is  no  doubt  that 
Rogers  bought  the  judgment,  and  took  the  assignment  and 
paid  $1,250,  relying  on  such  statements  of  Lawser. 

Lawser  could  not,  as  against  Rogers,  set  up  the  payment  of 
the  $700,  as  a  payment  and  discharge  of  so  much  of  the  judg- 
ment ;  nor  do  I  think  that  he  could  enable  Righter  to  attack 
the  judgment  in  the  hands  of  Rogers,  on  account  of  such  pay- 
ment, by  confessing  a  judgment  to  him,  Righter. 

This  motion,  then,  must  be  decided  irrespective  of  the  ques- 
tion of  fact  so  referred  to  the  referee,  and  of  the  proofs  and 
the  opinion  of  the  referee  thereon. 

The  statement,  on  which  the  judgment  was  confessed  to  Rae, 
is  clearly  sufficient,  except  as  to  the  last  note  mentioned,  dated 
March  28th,  1855,  and  the  $238.69  for  moneys  paid  by  Rae 
for  Lawser,  and  the  $103.39  for  goods  sold  and  delivered  by 
Rae  to  Lawser.  As  to  these  items,  under  the  decisions,  which 
are  certainly  conflicting,  I  should  think  the  statement  insuffi- 
cient and  defective.  The  amount  for  which  the  note  was  given 
is  not  stated,  and  the  time  or  times  when  the  goods  were  sold 
and  delivered  and  the  moneys  paid  is  not  stated.  Nor  is  it 
stated  to  whom  the  moneys  were  paid. 

But  the  statement  on  which  the  judgment  was  confessed  by 
Lawser  to  Righter  is  equally,  if  not  more,  defective.  In  set- 
ting out  the  consideration  of  the  notes,  the  time  or  times  when 
the  moneys  were  loaned,  and  the  goods,  &c.,  sold  is  not  stated. 
(Frelirjh  ngt,  Brink,  16  How.  P,\  273  ;  Chappell  agt.  Chappell,  2 
Kernan,  215;  Dunham  agt.  Waterman,  17  New-York  Rep.  9.) 

The  statement  on  which  Righter's  judgment  was  entered 
being  defective,  he  cannot  avail  himself  by  this  motion  of  the 
defects  in  the  statement  on  which  the  judgment  to  Rae  was 
confessed. 

The  motion  of  Righter  must  be  denied  with  $10  costs. 
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UNITED  STATES  CIRCUIT  COURT. 

JOHN  GAUGIIRAN  agt.  ONE  HUNDRED  AND  FIFTY-ONE  TONS 

OF  COAL. 

A  delivery  of  an  article  according  to  the  terms  of  a  bill  of  lading,  and  the  taking 
possession  of  it  by  the  consignee,  under  the  expectation  that  the  freight  will  bt 
paid  at  Ike  time,  is  not  such  a  delivery  as  parts  with  the  lien  for  the  freight. 

A  delivery  by  a  party  must  be  made  with  the  intent  of  parting  with  his  interest  in 
the  property,  or  under  circumstances  in  which  the  law  will  inier  such  an  intent. 
The  act  of  the  party  is  characterized  by  the  intent  with  which  it  is  performed, 
either  expressly  or  by  necessary  implication. 

New -York,  September,  1859. 

THE  bill  was  filed  in  this  case  to  recover  freight  for  the 
transportation  of  one  hundred  and  fifty -one  tons  of  coal. 

BKNEDICT,  BURR  &  BENEDICT,  for  appellant. 
BUJIRILL,  DAVISON  &  BURRILL,/O?-  appellee. 

NELSON,  C.  J.  According  to  the  bill  of  lading,  the  coal 
was  to  be  delivered  at  Peck  Slip,  East  River,  to  William  Jar- 
vis  or  his  assigns,  on  payment  of  freight  at  $1.85  per  ton.  The 
libel  charges  that  the  vessel  arrived  with  the  coal  at  the  port 
of  New-York,  and  notice  was  given  to  the  consignee,  who  re- 
quested that  it  might  be  delivered  at  his  place  of  business  in 
the  city  (No.  59  Ann  street),  and  agreed  to  pay  for  expense 
of  such  delivery  at  the  rate  of  twenty-five  cents  per  load  ;  that 
the  coal  was  delivered  accordingly,  in  good  order  and  condi- 
tion, and  the  same  was  by  him  accepted  and  received ;  and 
that  the  consignee,  notwithstanding  he  accepted  and  received 
the  coal  in  good  order  and  condition,  refused  to  pay  the  said 
freight  and  expenses  of  delivciy,  although  often  requested. 

An  answer  was  put  in,  but  it  is  not  material  to  notice  it,  as 
the  case  was  heard  in  the  court  below  and  in  this  court,  upon 
the  admis.-sion  by  the  respondent,  that  the  facts  w-ere  as  stated 


26  NEW-YORK  PRACTICE  REPORTS. 

Gaughran  agt.  One  hundred  and  fifty -one  tons  of  Coal. 

in  the  libel.  We  lay  out  of  view  the  deposition  taken  and 
produced  in  this  court,  as  not  in  time  to  be  received  and  read 
as  part  of  the  proof. 

The  question  presented  is,  whether  or  not,  upon  the  case  as 
made  out  in  the  libel,  the  libelant  had  parted  with  his  lien 
upon  the  coal  for  the  freight,  by  the  delivery.  If  he  has  done 
so,  he  cannot  pursue  and  attach  it  in  admiralty,  as  still  a 
security  for  the  freight  money.  The  respondent  must  defeat 
the  claim,  if  at  all,  upon  a  dry  point  of  law,  as  the  case  ad- 
mitted assumes  that  the  money  is  justly  due  to  the  libelant, 
and  the  rights  of  no  third  or  innocent  party  exist  or  intervene. 

Now,  the  mere  manual  delivery  of  the  coal  by  the  carrier 
to  the  consignee  does  not  of  itself  operate  necessarily  to  dis- 
charge the  lien.  The  delivery  must  be  made  with  the  intent 
of  parting  with  his  interest  in  it,  or  under  circumstances  in 
which  the  law  will  infer  such  an  intent.  The  act  of  the  party- 
is  characterized  by  the  intent  with  which  it  is  performed,  either 
expressly  or  by  necessary  implication.  A  deliver}',  therefore, 
of  the  article,  according  to  the  terms  of  the  bill  of  lading,  and 
the  taking  possession  of  it  by  the  consignee,  under  the  expect- 
ation that  the  freight  will  be  paid  at  the  time,  is  not  such  a 
delivery  as  parts  with  the  lien. 

I  remember  a  class  of  cases  where,  bv  the  bill  of  lading,  the 
freight  was  to  be  paid  on  delivery,  but  according  to  usage  the 
bills  were  not  presented  till  two  or  three  days  afterwards,  that 
the  consignee  might  have  time  to  ascertain  the  correctness  of 
the  shipment  of  the  goods,  and  in  which  it  was  held,  that,  as 
between  the  parties,  the  delivery  was  conditional,  not  to  become 
absolute  till  the  payment  of  the  money.  It  was  otherwise 
where  the  rights  of  third  parties  intervened.  These  cases  illus- 
trate the  principle  above  stated. 

Now,  as  I  understand  the  case,  as  presented  in  the  libel,  the 
demand  of  freight  was  made  as  soon  as  the  coal  was  delivered, 
and  the  delivery  was  made  under  an  expectation  of  such  pay- 
ment. According  to  the  bill  of  lading,  the  coal  was  to  be  de- 
livered at  Peck  Slip,  but,  by  an  arrangement  bet\veen  the 
parties,  the  place  was  changed  to  No.  59  Ann  street.  This 
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changed  the  mode  of  delivery  ;  instead  of  being  delivered  at 
the  dock  or  the  ship's  tackle,  it  was  delivered  in  carts,  and 
when  thus  delivered,  to  the  satisfaction  of  the  consignee,  the 
payment  was  demanded.  This,  I  think,  is  the  fair  interpreta- 
tion and  understanding  of  the  state  of  facts  admitted,  and  in 
this  view  it  is  clear  that  the  lien  was  not  discharged. 

As  to  the  objection  that  the  court  below  included  in  its  de- 
cree the  amount  of  the  cartage  across  the  city,  it  is  not  sus- 
tained, as  will  be  seen  by  a  reference  to  the  decree  itself.  It 
allows  the  cartage  to  be  deducted  from  any  payments  that  may 
have  been  previously  made.  Whether  any  had  been  made, 
nowhere  appears  ;  and  if  they  had  been,  unless  specially  made 
upon  the  freight,  the  application  to  the  cartage  would  have 
been  unobjectionable. 

Decree  affirmed. 


NEW-YORK  COMMON  PLEAS. 
JAMES  MALONEY  agt.  JAMES  Dows. 

Where  nn  exception  is  taken  to  the  decision  of  the  court  granting  a  non-suit,  and 
the  court  does  not  order  that  the  case  be  sent  at  once  to  the  general  term,  a 
motion  for  a  new  trial  on  such  exception  (before  judgment)  may  be  marie  at 
the  special  term.  Such  motions  arc  embraced  under  the  general  head  of  mo- 
tions for  a  new  trial,  in  section  265  of  tho  Code.  (As  to  the  power  of  anotlier 
judge  to  sit  in  review  of  such  exceptions,  see  Ryle  agt.  Harrington,  14  How.  59; 
and  Jackson  agt.  Fassit,  17  How.  453.) 


New  -York  Si^ecial  Term,  August,  1859. 

DALY,  First  Judge.  An  order  ought  to  have  been  made  at 
the  trial,  directing  that  the  exception  taken  to  the  decision  of 
the  court,  granting  the  motion  for  a  non-suit,  should  be  heard 
in  the  first  instance  at  the  general  term.  The  question  was  a 
new  and  an  important  one.  It  was  very  fully  and  elaborately 
argued  upon  both  sides.  The  decision  disposed  of  the  whole 
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of  the  plaintiff's  rights,  and  it  was,  therefore,  eminently  proper 
to  send  the  case  at  once  to  the  general  term,  and  to  suspend, 
in  the  mean  while,  the  entry  of  judgment.  It  was  my  impres- 
sion that  it  was  the  general  understanding  of  all  parties  at  the 
time,  that  that  course  was  to  be  taken,  and  it  was  certainly  my 
intention  to  have  made  such  an  order.  If  it  be  doubtful 
whether  I  can  make  such  an  order  now,  a  point  that  I  do  not 
feel  called  upon  at  present  to  pass  upon,  there  is  no  doubt  in 
my  mind  of  the  plaintiff's  right  to  make  a  motion  at  the  spe- 
cial term  for  a  new  trial,  and  as,  unless  the  defendant  wishes 
to  have  three  arguments,  a  formal  order  denjnng  a  new  trial 
will  accomplish  the  same  purpose  as  if  the  proper  order  had 
been  made  at  the  trial,  I  will  confine  myself  to  the  examina- 
tion of  the  question,  whether  there  is  any  room  for  doubt  as  to 
a  plaintiff's  right  to  make  such  a  motion,  where  he  has  been 
non-suited. 

The  remedy  in  a  case  of  this  kind,  before  the  Code,  was  by 
a  motion,  founded  upon  a  case  or  bill  of  exceptions,  to  set  aside 
the  non-suit,  which  was,  in  effect,  a  motion  for  a  new  trial, 
which  would  follow  as  a  matter  of  course,  if  the  motion  was 
granted.  (Pratt  agt.  Null,  13  Johns.  334  ;  Packard  agt.  Hill, 
7  Cow.  434  ;  Wormouth  agt.  Cramer,  3  Wend.  394 ;  Graham  on 
New  Trials,  280,  282,  1st  edition ;  Graham's  Practice,  2d  edi- 
tion, 312.) 

It  was  embraced  in  the  class  then  known  as  enumerated  mo- 
tions, which  was  heard  in  this  court  by  all  the  judges  sitting 
in  bane,  every  Saturday,  and  in  the  supreme  court  the  motion 
was  heard  in  the  first  instance,  before  the  circuit  judge,  unless 
he  should  direct  that  it  be  carried  immediately  before  the  su- 
preme court.  (Laics  of  1832,  />.  188  ;  Laics  of  1833,  p.  395; 
Hicks  agt.  Chamberlain,  12  Wend.  254.) 

If  the  party  seeking  the  review  wished  to  prevent  the  entry 
of  a  judgment,  he  obtained  an  order  staying  proceedings  until 
the  motion  was  heard  and  disposed  of,  but  tli-c  motion  might 
be  made,  though  judgment  had  been  perfected  and  execution 
issued,  and,  if  granted,  the  court  would  order  restitution. 
(Laws  0/1832.  chap.  128,  §  1,  p.  188.)  If  the  motion  was  de- 
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nied,  an  appeal  lay  to  the  supreme  court,  from  the  decision  of 
the  circuit  judge. 

The  Code  has  made  no  material  change  as  to  the  course  of 
procedure,  where  the  object  is  to  obtain  a  new  trial.  The  ap- 
plication, by  motion  to  the  special  term,  in  the  first  instance, 
except  when  the  judge  at  the  trial  directs  it  to  be  heard  in  tho 
first  instance  at  the  general  term,  is  analogous  to  the  former 
motion,  before  the  circuit  judge  or  before  the  judges  of  this 
court  or  of  the  superior  court,  and  the  appeal  from  the  order 
granting  or  refusing  the  new  trial  is  the  establishment  in  the 
three  courts  of  the  practice,  which,  before  the  Code,  prevailed 
only  in  the  supreme  court,  while  the  appeal  upon  the  law  to 
the  general  term  from  the  judgment  is  a  substitute  for  the 
former  writ  of  error.  "  There  is  no  warrant  in  the  Code,"  as 
was  said  by  my  late  colleague,  Judge  WOODRUFF,  in  Morgan 
agt.  Bruce  (I  Code,  R.  N.  S.  364),  u  for  regarding  a  motion  for 
a  new  trial  as  different,  in  any  of  its  material  incidents,  from 
the  like  motion  under  the  former  system  of  practice."  The 
effect  and  operation  of  the  Code,  as  to  the  manner  of  obtaining 
a  review,  were  very  fully  examined  by  this  court  in  the  cases 
of  Hastings  agt.  McKiriley  (3  Code  Reporter,  10),  and  Morgan 
agt.  Bruce,  su})ra,  and  as  a  very  lucid  exposition  was  given  by 
Judge  WOODRUFF,  in  the  first  of  these  cases,  of  the  system  that 
prevailed  before,  with  the  view  of  pointing  out  the  exact  effect 
and  nature  of  the  enactments  of  the  Code,  it  will  be  sufficient 
to  refer  to  his  opinion  for  an  exposition  of  the  views  of  this 
court.  Since  those  decisions  were  rendered,  the  sections  then 
reviewed  have  undergone  no  change,  except  by  the  amend- 
ment of  the  348th  section  in  1852,  providing  that  an  appeal, 
upon  the  facts  as  well  as  upon  the  law,  might  be  taken  to  the 
general  term,  where  the  trial  is  by  the  court  or  by  referee. 

The  motion  for  a  new  trial  was  a  comprehensive  remedy, 
where,  for  misdirection  or  the  improper  admission  or  rejection 
of  evidence,  a  bill  of  exceptions  was  tendered,  or  where  a  de- 
murrer to  evidence  was  put  in,  or  a  non-suit  was  granted,  or  a 
case  made  to  set  aside  a  verdict  as  contrary  to  evidence.  The 
design  of  the  motion  in  all  such  cases  was,  to  enable  a  party  to 
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have  a  re-examination,  without  compelling  him  to  resort  to  his 
writ  of  error,  or  anciently  to  his  writ  of  attaint.  It  was  a  more 
simple,  expeditious,  and  in  some  cases,  where  the  court  had  the 
discretion  to  grant  it  or  not,  the  only  effectual  remedy,  and 
there  is  nothing  in  the  Code  showing  any  intention  on  the  part 
of  the  legislature  to  restrict  or  abridge  it,  or  to  alter  in  effect 
the  procedure  by  which  this  mode  of  review  might  be  obtained. 
Formerly,  the  motion  had  to  be  made  before  the  court  in  bane. 
The  statute  before  referred  to  made  an  important  change,  by 
requiring,  where  a  bill  of  exceptions  was  taken  to  a  case  made, 
demurrer  to  evidence  put  in,  or  motion  made  for  a  new  trial, 
on  the  ground  of  newly- discovered  evidence,  that  the  matter 
should  be  first  heard  and  decided  by  the  circuit  judge,  and  that 
from  his  decision  either  party  might  bring  the  cause  to  a  hear- 
ing before  the  supreme  court,  by  appeal.  The  case  of  referees 
was  not  embraced  in  this  provision,  and  motions,  to  set  aside 
their  reports  upon  the  merits  and  for  a  rehearing  before  them, 
were  always  made  before  the  supreme  court  in  lane.  (Graham 
agt.  Milliman,  4-  How.  485.)  In  this  court  and  in  the  superior 
court,  the  power  to  grant  new  trials  was  exercised  as  incident 
to  their  common  law  jurisdiction,  as  distinct  tribunals  (Liv- 
ingston's Mayor's  Court  P^jorts,  1802,  pp.  12,  14,  17,  92  and 
103) ;  and  if  a  new  trial  was  denied,  the  remedy  was  by  writ  of 
error  to  the  supreme  court  from  the  judgment. 

The  Code  made  provision,  in  1848,  for  the  manner  of  review 
in  a  new  mode  of  trial — the  trial  before  the  court  without  a 
jury — by  providing  for  an  appeal  from  the  judgment  entered 
upon  the  direction  of  a  single  judge  to  the  general  term.  In 
1851,  this  mode  of  review  was  applied  to  judgments  entered 
upon  report  of  referees,  and  in  1852  the  general  term  was  au- 
thorized upon  such  appeal  to  review  questions  of  fact  as  well 
as  of  law.  Except  in  this  class  of  cases,  there  is  no  very  ma- 
terinl  or  substantial  change  in  the  course  of  procedure.  Things 
arc  called  by  different  names,  but  the  Code  is,  in  this  part  of 
it,  but  little  else  than  a  codification,  and  a  more  general  exten- 
sion of  the  system  that  was  previously  in  use. 

The  348th  section  allows  an  appeal  upon  the  l.tw  to  be  taken 
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from  a  judgment  entered  upon  the  direction  of  a  single  judge, 
but  tins  cannot  be  regarded  as  cutting  off  the  right  which  pre- 
viously existed,  of  moving  before  judgment  for  a  new  trial,  for 
errors  of  law,  and  substituting  in  its  place  an  appeal  to  the 
general  term  from  the  judgment.  Such  a  motion,  it  has  been 
shown,  could,  before  the  Code,  be  made  before  a  circuit  judge, 
unless  he  ordered  otherwise,  and  such  motions  are  now  em- 
braced, in  my  judgment,  under  the  general  head  of  motions  for 
a  new  trial  in  section  265,  which  are  to  be  heard  at  the  special 
term,  unless  the  judge  at  the  trial  direct  them  to  be  heard  in 
the  first  instance  at  the  general  term.  It  is  urged  that  this 
section  relates  only  to  cases  where  a  verdict  has  been  rendered, 
and  does  not  embrace  the  case  of  the  granting  of  a  non-suit. 
There  is  nothing  in  the  section  to  warrant  any  such  construc- 
tion. It  embraces  every  case  where  a  motion  for  a  new  trial 
might  have  been  made  before,  or,  if  there  be  any  exception,  it 
is  limited  to  the  cases  of  a  trial  by  the  court  without  a  jury, 
and  a  trial  by  referees. 

It  is  urged  that  the  decision  of  the  court,  in  granting  the  non- 
suit, involves  purely  a  question  of  law,  and  that  the  only  rem- 
edy which  the  plaintiff  has  is  an  appeal  from  the  judgment 
entered  upon  that  decision  to  the  general  term.  That  the  348th 
section,  in  allowing  an  appeal  from  a  judgment  entered  upon 
the  direction  of  a  single  judge,  provides  for,  and  was  designed 
to  embrace  such  a  case.  The  meaning,  however,  of  this  part 
of  section  348  is  very  plain.  Every  judgment  that  is  entered, 
except  in  cases  where  it  is  entered  upon  the  report  of  referees, 
or  upon  confession  without  action,  or  upon  the  decision  of  gen- 
eral term,  or  where  the  clerk  is  authorized  to  enter  it  upon  the 
failure  to  answer,  is  by  the  278th  section  a  judgment  entered 
upon  the  direction  of' a  single  judge. 

Upon  every  such  judgment  so  entered,  an  appeal  lies  upon 
the  law  to  the  general  term,  which  appeal,  as  before  remarked, 
is  a  substitute  for  the  former  writ  of  error,  which  brought  un- 
der review  only  questions  of  law.  Judgment  upon  reports  of 
referees  arc  included  iu  the  same  provisions,  so  that  upon  all 
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the  judgments  licre  enumerated,  an  appeal  was  to  the  general 
term  upon  the  law. 

In  the  language  of  the  statute,  it  was  from  a  judgment  en- 
tered upon  the  direction  of  a  single  judge,  or  upon  a  report  of 
referees  "in  all  cases,"  thus  giving  the  appellate  tribunal  (the 
general  term)  the  same  power  of  review  in  the  case  of  judgment 
that  was  formerly  obtained  by  means  of  a  writ  of  error.  This 
is  entirely  in  consonance  with  the  former  system,  and  there  is 
nothing,  in  any  part  of  the  section,  indicating  any  intention  on 
the  part  of  the  legislature  to  take  away  the  right  which  pre- 
viously existed,  of  moving  for  a  new  trial  when  a  non-suit  \vas 
grantee!,  any  more  than  any  other  case  where  a  new  trial  might 
be  moved  for. 

The  provision  in  section  265,  directing  the  manner  in  which 
the  motion  should  be  heard,  and  the  provision  that  is  made  in 
section  349  for  an  appeal  from  the  order  granting  or  refusing 
a  new  trial,  both  as  respects  the  manner  of  hearing  the  motion, 
the  mode  of  appeal,  the  giving  of  security,  &c.,  is  in  every  es- 
sential particular  the  same  practice  that  was  previous! y  in  use 
by  the  supreme  court  (General  Rules,  9  Wendell,  449  ;  Gra- 
ham's Practice,  2d  edition,  640),  and  very  plainly  shows  the 
design  of  the  legislature.  Changes  have  been  created  through 
the  institution  of  special  and  general  terms,  particularly  in  this 
court  and  in  the  orphans'  court,  and  from  the  provisions  in  re- 
lation to  trials  by  the  court  and  referees,  and  the  provision  au- 
thorizing the  judge  in  his  discretion  to  hear  a  motion  for  a  new 
trial  upon  his  minutes,  during  the  tjrm  or  circuit  at  which  the 
trial  was  had,  but  beyond  this  there  is  nothing  affecting  the 
motion  for  a  new  trial. 

If  the  order  denying  a  new  trial  will  not  accomplish  the  same 
purpose  as  if  the  proper  order  had  been  made  on  the  trial,  then 
I  will  hear  the  parties  further  upon  an  application  to  have  the 
order  made  no\v  which  should  have  been  made  at  the  trial. 


NEW-YORK  rRACTICK  REPORTS.  33 

Farqueharsou  agt.  Kimball. 


SUPEEME  COURT. 

JOHN    L.   FAIIQUEIIABSON  agt.  WOODMAN   KIMBALL  and 

others. 

It  is  not  necessary  to  serve  an  affidavit  upon  which  an  order  in  proceedings  sup- 
plementary to  execution  is  granted,  with  the  order  upon  the  judgment -debtor. 
(To  the  same  e/cd  is  Green  agt.  Bullard,  8  How.  313;  and  llv.  Utica  City 
Lank  agt.  liae.l,  17  How.  498.) 

Whenever  there  is  sufficient  reason  to  question  the  good  faith  of  the  return  of  an 
execution  made  before  the  expiration  of  the  sixty  days,  and  the  shei  iff  acts  mani- 
festly upon  the  procurement  of  the  party  or  his  attorney,  it  should  be  held,  that 
the  remedy  by  execution  has  not  been  exhausted,  and  the  party  is  not  entitled 
to  a  supplementary  order.  (Ayreeiny  fully  with  the  views  expressed  by  Judge 
JOHNSON"  on  this  point,  in  Spencer  agt.  Cuyler,  17  How.  157.) 

The  issuing  of  a  second  execution  against  a  judgment-debtor  and  a  levy  by  the 
sheriff  under  it  do  not  prevent  the  issuing  of  an  order  in  supplementary  pro- 
ceedings for  the  examination  of  the  judgment  debtor,  and  proceedings  by  tho 
plaintiff  under  such  order,  where  the  first  execution  has  been  returned  unsat- 
isfied. And  this  is  so,  although  there  is  a  suit  pending  against  the  sheriff  to 
test  the  question  of  title  to  the  property  levied  upon. 

At  Chambers,  September  2Qlh,  1859. 

THIS  is  an  application  pursuant  to  an  order  to  show  cause 
why  an  order  supplementary  to  execution  for  the  examination 
of  Kimball  &  Mudgc,  t\vo  of  the  j  udgment-debtors,  should  not 
be  discharged. 

C.  W.  WHITE,  for  plaintiff. 
B.  J.  BEACH,  for  defendants. 

BACON,  Justice.  The  original  order  was  granted,  on  the  5th 
of  September  instant,  upon  the  usual  affidavits  showing  the 
rendition  of  judgment,  the  issuing  of  execution,  and  its  return 
unsatisfied.  The  affidavit,  on  which  the  order  to  show  cause 
was  granted,  sets  forth  that  an  execution  was  issued  on  the 
judgment,  on  the  3d  of  September  instant,  that  under  it  a  levy 
has  been  made  upon  some  property  claimed  to  belong  to  tho 
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defendant  Mudge,  and  that  the  execution  still  remains  in  the 
hanJs  of  the  sheriff  unreturned,  a  suit  being  no\v  pending  to 
test  the  question  of  title  to  the  property  levied  upon. 

The  counsel  for  the  defendants  takes  three  exceptions  to 
the  validity  of  the  order  supplementary  for  the  examination 
of  defendants : 

1st.  Because  no  copy  of  the  affidavit,  on  which  the  order  was 
granted,  was  served  with  the  order. 

2d.  Assuming  that  an  execution  had  been  issued  prior  to 
the  one  upon  which  the  levy  was  made,  no  proper  or  legal 
return  was  made  by  the  sheriff  of  that  execution,  or,  if  so,  the 
order  could  not  be  obtained  until  the  expiration  of  the  sixty 
days  the  execution  had  to  run. 

3d.  An  execution  having  been  subsequently  issued  upon 
the  judgment,  and  still  outstanding,  and  in  the  course  of 
enforcement  in  the  sheriff's  hands,  the  plaintiff  is  not  en- 
titled to  an  order  for  examination  under  the  first  clause  of 
section  292  of  the  Code.  The  only  resort  of  the  plaintiff  in 
such  case  being  an  application  under  the  second  clause  of  that 
section,  requiring  the  debtor  to  answer  as  to  any  specific  prop- 
erty which  he  unjustly  refuses  to  apply  to  the  satisfaction  of 
the  debt, 

I.  The  first  objection  is  answered  \)j  the  case  of  Green  agt. 
Ballard  (8  How.  Pr.  Hep.  313),  which  holds  that  a  copy  of  the 
affidavits,  on  which  the  order  supplementary  is  granted,  need 
not  be  served  with  the  order.  (And  to  the  same  effect  is  the 
caso  of  The  Utica  City  Bank  agt.  Kuel,  17  How.  Pr.  Rep.  498.) 

It  is,  perhaps,  unfortunate  that  provision  has  not  been  made 
for  such  service,  since  it  seems  eminently  proper  that  the  affi- 
davit, which  is  the  foundation  of  the  order,  should  accompany  it, 
and  thus  apprise  the  party  of  the  ground  of  the  proceeding, 
and  enable  him  to  avail  himself  speedily  of  any  defect  that 
may  exist  in  the  affidavit.  But  the  Code  has  not  provided  for 
such  service,  save  in  the  case  of  orders  of  certain  kinds  granted 
in  actions,  and  this  proceeding  is  not  an  action.  This  defect 
might,  perhaps,  be  remedied  by  a  general  rule  of  the  court,  but, 
ir.  the  absence  of  such  a  rule,  the  objection  is  untenable. 
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II.  The  second  question  made  cannot,  perhaps,  fairly  be 
urged  on  this  proceeding.  In  the  moving  papers  on  the  part 
of  the  defendants,  nothing  is  shown  in  respect  to  the  issuing  or 
return  of  the  first  execution,  as  the  application  to  vacate  the 
order  proceeds  upon  the  ground  of  there  being  but  one  execu- 
tion in  the  case,  and  that  one  being  still  in  the  hands  of  the 
sheriff.  If  this  were  the  only  fact  in  the  case,  the  order  must, 
of  course,  be  discharged,  since  it  can  only  be  granted  after  the 
issuing  and  actual  return  of  an  execution.  It  became  proper 
then  for  the  plaintiff  to  show,  as  he  has  done,  that  an  execu- 
tion was,  in  point  of  fact,  issued  on  the  19th  of  August,  and  that, 
on  the  22d  of  that  month,  it  was  returned  by  the  officer  unsat- 
isfied, and  it  was  upon  this  issuing  and  return  that  the  supple- 
mental order  was  obtained. 

The  affidavit  goes  further,  and  states  that  the  attorney  for 
the  plaintiff  explicitly  requested  the  deputy  sheriff,  to  whom 
this  execution  was  delivered,  to  call  upon  the  defendants  with 
the  execution,  and  make  an  effort  to  collect  it,  and  that  a  few 
days  afterwards,  on  again  applying  to  the  deputjr  to  know  if 
he  had  done  so,  he  replied  that  he  had  not,  that  he  had  already 
returned  executions  against  the  same  parties  to  the  amount  of 
thousands  of  dollars,  and  it  was  of  no  use  to  call  upon  them, 
that  they  had  nothing,  and  he  had  accordingly  returned  the 
execution  unsatisfied. 

That,  upon  the  proper  return  of  an  execution  unsatisfied  at 
any  time  within  sixty  days  after  its  receipt  by  the  officer,  an 
order  supplementary  to  execution  may  be  obtained,  is  settled 
by  a  general  term  decision  in  the  6th  district,  in  the  case  of 
Livingston  agt.  Cleveland  (5  How.  396),  and  in  the  superior 
court  of  New- York,  in  Eagle  agt.  Bonneau  (2  Sand.  679.) 

These  decisions  are  not  dissented  from  by  Judge  JOHNSON, 
in  the  recent  case  of  Spencer  agt.  Cwjkr  (17  How.  157),  al- 
though he  doubts,  and  it  seems  to  me  with  some  reason, 
whether  the  legislature  ever  intended  to  leave  it  to  the 
sheriff  to  fix  the  return  day  at  any  time  within  the  life  of  the 
execution  as  against  the  parties,  and  by  statute  only  in  favor 
of  the  sheriff  in  a  proceeding  against  him  to  compel  a  return 
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But  this  point  must  bo  deemed  settled  by  the  cases  above  re- 
ferred to.  The  case  of  Spencer  agt.  Cuyler,  however,  does  de- 
cide that,  where  a  return  of  the  sheriff  is  made  at  the  solicita- 
tion and  upon  the  request  of  the  plaintiff  or  his  attorney,  before 
the  expiration  of  the  sixty  days,  such  a  return  is  to  be  regarded 
as  the  act  of  the  part)'  and  not  the  official  act  of  the  sheriff, 
and  supplementary  proceedings  founded  upon  such  a  return 
will  be  set  aside.  In  this  I  entirely  concur,  and  in  this  district 
we  have  had  occasion  not  unfrequently  to  enforce  this  rule.  It 
is  not  to  be  tolerated  that  a  sheriff,  by  yielding  to  the  solicita- 
tion, or  in  obedience  to  the  appliance  of  a  party  desiring  to 
eecure  an  advantage  over  competing  creditors,  may  fix  differ- 
ent return  days  to  several  executions  which  may  be  in  his 
hands  at  the  same  time,  and  thus  enable  one  creditor  to  obtain 
a  preference  in  reaching  the  equitable  assets  of  his  debtor. 
Wherever  there  is  sufficient  reason  to  question  the  good  faith 
of  a  return  thus  made  before  the  expiration  of  the  sixty  days, 
and  the  sheriff  acts  manifestly  upon  the  procurement  of  the 
party  or  his  attorney,  it  should  be  held  that  the  remedy  by 
execution  has  not  been  exhausted,  and  the  party  is  not  enti 
tied  to  the  supplementary  order. 

In  this  case  there  is  a  failure  to  show  any  such  fact.  On 
the  contrary,  the  attorney  directed  the  officer  to  call  on  the 
defendants  and  make  an  attempt  to  collect,  and,  although  the 
return  was  made  very  soon  after  the  issuing  of  the  execution, 
it  appears  to  have  been  in  good  faith,  and  from  a  persuasion 
on  the  part  of  the  deputy  sheriff,  apparently  well  grounded 
from  his  prior  experience,  that  the  defendants  really  had  noth- 
ing on  which  a  levy  could  be  made. 

III.  The  third  ground  of  objection  has  been  argued  with 
much  zeal  by  the  defendants'  counsel,  and,  but  for  some  deci- 
sions which  appear  to  dispose  of  it,  with  a  good  deal  of  plausi- 
bility. 

It  is  insisted  that  the  mode  of  proceeding,  instituted  by  the 
Code  in  section  292  ct  seq.,  was  intended  to  be  a  complete  sys- 
tem in  itself,  and  entirely  to  supersede  the  old  order  of  things, 
which  obtained  when  the  same  end  which  is  now  accomplished 
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by  these  proceedings  was  attained  through  the  aid  of  a  credit- 
or's bill,  and  the  machinery  appurtenant  thereto.  And,  there- 
fore, that,  whenever  there  is  an  execution  actually  in  the  sher- 
iff's hands,  the  party  can  only  take  the  proceeding  which,  by 
the  Code,  is  intended  as  auxiliary  to  the  execution  and  in  aid 
of  its  enforcement,  and  not  one  which,  founded  on  the  return. 
of  an  execution,  enables  the  party  to  go  further  and  put  the 
defendant  in  the  execution  upon  a  general,  thorough  and 
searching  course  of  examination  in  respect  to  all  his  property, 
legal  and  equitable. 

Under  the  former  system,  however,  it  had  repeatedly  been 
held  by  the  chancellor,  that  after  the  filing  of  a  creditor's  bill, 
the  complainant  might  issue  a  new  execution  upon  his  judg- 
ment, and  levy  upon  the  property  of  the  judgment  debtor,  and 
proceed  to  enforce  it  to  any  extent  that  it  might  be  found 
available,  and  was  not  called  upon  to  elect  either  to  dismiss 
his  bill  or  abandon  his  execution  ;  certainly  not,  unless  it  was 
made  clearly  to  appear  that  the  property  levied  upon  was,  with- 
out dispute,  the  property  of  the  debtor,  and  was  abundantly 
sufficient  to  satisfy  the  debt.  The  two  modes  of  seeking  sat- 
isfaction were  not  at  all  inconsistent  with  each  other,  but  might 
proceed,  pari  passu,  until  one  or  the  other  resulted  in  satisfac- 
tion of  the  debt.  This  rule  has  been  followed  and  the  same 
principle  applied  in  the  case  of  LilUndall  agt.  Fdlerman  (11 
How.  528),  decided  at  a  special  term  in  New- York,  and  by  the 
New-York  superior  court  in  Sale  agt.  Lawson  (4  Sand.  718). 
Judge  DUEI;,  in  giving  the  opinion  of  the  whole  court  in  this 
case,  says,  "  These  rules  of  the  old  court  of  chancery  are  just 
as  applicable  to  the  examination  of  a  debtor  under  the  Code, 
as  to  the  proceeding  by  bill,  and  we  are  all  of  opinion  that  they 
must  still  be  followed." 

In  the  case  now  before  me.  the  property  levied  upon  by  the 
second  execution  is  not  only  not  sufficient  to  satisfy  the  debt, 
but  a  suit  is  actually  pending  against  the  sheriff  who  made  the 
levy,  to  determine  the  question  of  title  to  the  property  itself. 

On  the  authority  of  these  cases,  I  am  constrained  to  hold  that 
the  proceeding,  by  which  the  order  for  examination  supple- 
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mentary  to  the  return  of  the  first  execution  was  obtained,  was 
not  superseded  by  the  levy  under  the  second  execution,  but 
that  the  plaintiff  is  entitled  to  proceed  under  it  as  a  valid  order. 

The  result  is,  that  the  order  to  show  cause  is  discharged,  the 
order  of  the  5th  of  September  is  retained  in  full  force,  and  the 
defendants  served  with  that  order  are  directed  to  appear  be- 
fore the  referee,  and  submit  to  an  examination,  on  the  27th 
of  September  instant,  at  ten  o'clock  A.  M.,  and  abide  such  far- 
ther order  as  may  be  made  in  the  premises. 

No  costs  of  this  application  are  allowed  to  either  party. 


SUPERIOR  COURT. 

ELIZUB   HALL,  respondent,  agt.    BENJAMIN    B.    MERRILL, 

appellant. 

It  is  not  essential  to  prove  that  creditors  subscribed  a  composition  deed  or  agree- 
ment after  the  plaintiff  in  an  action  signed  it,  in  order  to  give  it  validity. 

A  legal  presumption  may  be  allowed  in  the  absence  of  distinct  proof,  that  the 
execution  was  cotemporaneous  by  all,  under  one  general  influence  and  one  gen- 
eral consideration,  although  the  location  of  names  on  the  paper  might  indicate 
a  signing  one  after  another. 

It  is  a  rule,  that  a  debtor  must  strictly  observe  any  conditions  affixed  by  a  credit- 
or to  his  consent  to  a  composition  deed,  where  the  conditions  are  expressed  in 
the  deed.  But  where  a  condition  is  not  made  in  the  deed,  to  wit:  That  the 
notes  be  delivered  at  a  certain  time,  whether  it  is  a  violation  of  the  contract 
between  the  parties,  seems  to  depend  upon  the  fact  of  the  proffer  of  the  notes 
being  made  within  a  reasonable  time,  and  that  question,  with  all  its  attendant 
circumstances,  may  be  proper  for  a  jury. 

New  •  York  General  Term,  October,  1859. , 

Present,  HOFFMAN,  WOODRUFF  and  PIERREPONT,  Justices. 

THIS  case  arose  upon  an  appeal  by  the  defendant  from  a 
judgment  entered  against  him,  for  the  sum  of  $690.81. 

The  case  was  tried  before  Mr.  Justice  SLOSSON  without  a 
jury. 
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The  complaint  stated  the  sale  and  delivery  of  goods  by  the 
plaintiff  to  the  defendant  at  various  times  and  in  various  par- 
cels, between  the  llth  day  of  April,  1857,  and  the  26th  day 
of  March,  1858,  amounting  in  the  aggregate  to  the  sum  of 
$577.82,  for  which  sum,  with  interest  on  the  amounts  respect- 
ively, as  the  several  periods  of  credit  expired,  judgment  was 
prayed.  All  the  sales,  except  one  for  $5.25,  were  made  before 
the  26th  day  of  October,  1857.  This  one  was  made  the  26th 
day  of  March,  1858. 

The  answer  denied  every  allegation  of  the  complaint  except 
as  thereafter  admitted  or  avoided. 

It  is  then  averred,  that  on  the  15th  day  of  December,  1857, 
the  plaintiff  executed  and  delivered,  together  with  other  credit- 
ors of  this  defendant,  a  certain  instrument  in  writing  under 
his  hand  and  seal,  of  which  the  following  is  a  copy  : 

"  Whereas,  in  consequence  of  sundry  losses  and  misfortunes, 
Benjamin  B.  Merrill  has  become  unable  to  pay  his  debts  in 
full,  we,  the  undersigned,  in  consideration  of  one  dollar  to  us 
in  hand  paid,  receipt  of  which  is  hereby  acknowledged,  agree 
to  receive,  in  full  payment  and  settlement  of  our  respective 
claims  against  him,  his  three  notes,  for  equal  amounts,  at  six, 
nine  and  twelve  months,  from  January  first,  1858,  at  forty 
cents  on  the  dollar. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this  15th  day  of  December,  1857. 

ELIZUR  HALL,  [L.S.] 

The  answer  then  states  the  execution  of  three  promissory 
notes,  each  for  $70.18,  at  six,  nine  and  twelve  months  respect- 
ively, dated  the  1st  day  of  January,  1858,  to  the  order  of  the 
plaintiff,  the  proffer  of  such  notes  to  him.  The  notes  were 
made  and  executed  on  the  1st  day  of  February,  1858. 

There  is  an  averment  that  these  notes  were  given  for  the 
composition  of  the  demands  mentioned  in  the  complaint,  and 
that  the  action  for  the  same  is  thereby  barred. 

A  set-off,  as  to  the  $5.25,  the  purchase  of  the  26th  day  of 
March,  1858,  is  then  set  forth. 
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In  another  part  of  the  answer  it  is  averred,  that  the  instru- 
ment aforesaid  was  signed  by  the  plaintiff,  and  eleven  other 
persons  or  firms,  the  creditors  as  aforesaid  of  said  defendant, 
relying  upon  the  good  faith  of  both  plaintiff  and  defendant,  in 
carrying  out  the  terms  of  such  agreement,  as  far  as  thc.y  were 
respectively  concerned.  He  avers  his  willingness  to  carry  out 
the  agreement. 

The  answer  seeks  affirmative  relief  in  the  following  manner : 
Wherefore,  this  defendant  demands  judgment  against  the 
plaintiff  that  the  said  agreement  in  writing  be  specifically  per- 
formed ;  that  the  plaintiff  be  adjudged  to  receive  the  three 
notes  in  satisfaction  of  his  claims,  and  the  money  upon  such  as 
have  fallen  due ;  that  he  be  perpetually  restrained  from  com- 
mencing any  action  upon  such  claims,  or  from  assigning  or 
disposing  of  the  same,  and  that  the  defendant  may  have  such 
further  relief  as  the  nature  of  the  case  may  require. 

The  plaintiff,  by  way  of  reply  to  the  counter-claim  for  equi- 
table relief,  denied  each  and  every  allegation  in  that  part  of 
the  answer,  except  as  thereafter  admitted.  He  admitted  tha 
execution  of  the  composition  deed,  but  setting  up  that  he  was 
induced  to  do  so  by  false  and  fraudulent  representations  as  to 
losses,  insolvency,  &c.  That  the  defendant  had  engaged  to 
have  all  his  creditors  sign  the  deed,  and  it  was  to  be  of  no 
effect  without  this  being  done  ;  none  were  to  be  paid  over  forty 
cents  on  the  dollar ;  that  all  have  not  signed  such  deed,  but, 
on  the  contrary,  a  portion  of  them  have  refused  to  sign  it,  and 
some  of  them  have  been  paid  their  demands  in  full,  and  that 
some,  who  did  sign,  have,  under  promise  to  that  effect,  been  paid 
their  demands  in  full. 

The  only  evidence  given  upon  the  trial  was,  that  of  the 
plaintiff,  upon  his  own  examination.  He  proved  the  repre- 
sentations of  the  defendant  as  to  his  situation,  but  entirely  fails 
to  show  any  falsehood  or  fraud  in  them.  No  evidence  is  found 
to  sustain  any  other  of  the  allegations  as  to  deceptive  or  fraud- 
ulent conduct  or  statements  on  ihe  part  of  the  defendant.  He 
proved  that  one  or  two  other  creditors  had  signed  the  compo- 
sition deed  before  he  signed  it  himself. 
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He  also  states  that  the  notes  mentioned  in  the  deed  were  to 
be  delivered  at  least  as  early  as  the  1st  day  of  January.  They 
were  tendered  about  the  middle  of  February. 

The  question  was  put  to  the  witness  by  the  court,  whether 
there  was  any,  and  if  any,  what  consideration  for  his  signing 
the  composition  deed? 

An  objection  of  the  defendant's  counsel  was  overruled,  and 
an  exception  taken.  The  witness  answered,  there  was  none, 
except  his  promise  to  pay  the  notes. 

The  plaintiff  having  rested,  and  the  defendant  offering  no 
testimony,  the  learned  judge  found  as  follows  : 

First.  That  the  release  set  forth  in  the  pleadings  was  exe- 
cuted without  any  consideration  moving  from  the  defendant 
to  the  plaintiff,  except  the  promise  to  give  the  notes  referred 
to  in  the  pleadings  on  the  first  of  January,  1858. 

Second.  That  the  release  was  signed  by  the  plaintiff  on  or 
about  the  loth  day  of  December,  1857. 

Third.  That  the  said  release  was  signed  after  two  or  three 
other  creditors  of  the  defendant  had  signed  the  said  release. 

Fourth.  That  the  defendant  bought  the  goods  at  the  times, 
and  for  the  prices,  charged  in  the  complaint. 

Fifth.  That  the  defendant  tendered  the  notes  to  the  plaintiff, 
required  by  the  release,  on  or  about  the  middle  of  February, 
1858,  and  not  before. 

Sixth.  That  when  the  first  note  became  due,  the  defendant 
Tendered  the  plaintiff  the  amount  of  money  due  thereon,  which 
the  plaintiff  offered  to  receive  and  apply  on  the  general  ac- 
count, but  liot  ns  a  fulfilment  of  his  (defendant's)  agreement, 
but  which  defendant  refused  to  pay  for  that  purpose,  or  on  that 
understanding. 

And  the  court  found  as  a  conclusion  of  law  upon  the  fore- 
going facts : 

That  the  release  is  no  bar  to  the  plaintiff's  recovery  herein 
— to  which  conclusion  of  law  and  ruling  the  defendant's  coun- 
sel then  and  there  excepted,  and  the  court  thereupon  ordered 
judgment  for  the  plaintiff  for  the  sum  of  six  hundred  and  six 
dollars  and  ninety  cents,  with  the  costs. 
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Judgment  being  entered  in  conformity  with  this  decision, 
the  appeal  of  the  defendant  was  taken  therefrom. 

E.  TV.  DODGE,  for  appellant. 
,    MR.  STEWART,  for  respondent. 

By  the  court— HOFFMAN,  Justice.  The  subject  of  the  na- 
ture and  legal  operation  of  composition  deeds  was  considered 
much  at  length  in  the  case  of  Renard  agt.  Fuller,  in  January, 
1859,  before  the  general  term  of  this  court.  The  action  was 
upon  promissory  notes  given  in  the  course  of  business,  and 
the  defence  was  a  composition  instrument,  as  follows : 

"  TVe,  the  undersigned,  creditors  of  the  firm  of  Fuller,  Hart 
&  McCorkle,  in  consideration  of  the  sum  of  one  dollar  to  each 
of  us  paid,  agree  to  accept  the  sum  of  sixty  cents  on  the  dol- 
lar, in  three  notes  at  six,  nine  and  twelve  months,  from  the 
first  day  of  February,  1857,  without  interest,  in  full  satisfac- 
tion of  our  respective  claims  against  said  Fuller,  Hart  & 
McCorkle. 

"  All  claims  to  be  put  on  the  same  basis,  and  considered  as 
due  on  the  first  day  of  February,  1857,  by  allowing  or  de- 
ducting interest,  and  the  original  notes  are  to  be  held  as  collat- 
eral, until  the  notes  given  in  compromise  are  paid. 

"  Dated,  January  6th,  1857." 

Creditors  to  a  considerable  amount  had  signed  before,  and 
creditors  to  a  large  amount  had  signed  after  the  signature  of 
the  plaintiffs.  The  liabilities  were  about  $225,000,  and  the 
whole  amount  of  the  demands  of  creditors  who  signed  was 
$87,000. 

It  was  held  that  there  was  nothing,  in  the  instrument  or  evi- 
dence, to  show  that  the  signature  of  the  plaintiffs  was  upon 
any  condition  that  all  should  sign.  And  it  was  held  that  the 
composition  instrument  was  a  bar  to  the  action.  The  basis  of 
the  doctrine  is,  the  relinquishment  to  the  debtor,  by  others  who 
sign,  of  a  part  of  their  claims,  or  the  concession  of  some  modi- 
fication of  the  right  to  enforce  them.  This  constituted  the 
consideration.  This  existed  without  any  clause  of  a  mutual 
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agreement  between  each  other,  as  well  as  with  the  debtor, 
which  was  found  in  several  of  the  cases.  The  implication  01 
such  a  contract  between  themselves  was  raised,  and  was  equi- 
valent to  its  being  expressed. 

The  English  and  American  authorities  were  examined,  and 
the  result,  as  stated  by  Baron  PARKE,  in  Norman  agt.  T/toinp- 
sou,  was  recognized.  "  An  agreement  by  two  or  more  of  the 
creditors  unconditionally  to  enter  into  a  composition  is  perfectl}' 
good  and  binding  as  to  those  parties,  whether  the  others  do  so 
or  not.  The  agreement  by  each  individual  to  give  up  part  of 
his  claim  is  a  sufficient  consideration." 

In  the  present  case,  it  is  not  proven  that  more  than  two  or 
three  creditors  signed  the  instrument  at  all.  It  is  found  by 
the  judge  that  two  or  three  signed  before  the  plaintiff  signed. 
It  is  not  shown  that  any  signed  afterwards.  It  is  true  that  the 
answer  states  that  the  plaintiff  and  eleven  other  persons  or 
firms,  creditors  of  the  defendant,  signed  the  instrument.  And 
to  the  fourth  clause  of  the  answer,  which  contains  this  aver- 
ment, a  reply  was  put  in,  although  the  answer  was  sworn  to 
in  July,  1S58.  But,  as  before  stated,  this  part  of  the  answer 
is  by  wa}7  of  counter-claim  asking  for  affirmative  relief,  by  com- 
pelling the  plaintiff  to  take  the  notes  in  full  discharge  of  his 
demand.  The  reply,  however,  denies  every  allegation  in  this 
part  of  the  answer  contained,  except  as  thereafter  admitted. 

I  apprehend,  then,  that  even  assuming  a  reply  was  necessary, 
yet  under  the  153d  section  of  the  Code,  the  allegation,  as  to 
the  number  of  creditors  who  signed,  was  put  in  issue.  The 
general  denial  was  sufficient.  The  release  itself  does  not  ap- 
pear to  have  been  given  in  evidence. 

We  think,  however,  that  enough  appears  in  the  case  to  bring 
it  within  the  scope  of  the  rule  laid  down  in  Renard  agt.  Fuller, 
before  referred  to.  We  do  not  think  it  essential  to  prove  that 
creditors  subscribed  a  composition  deed  or  agreement  after  the 
plaintiff  in  an  action  signed  it,  in  order  to  give  it  validity. 
If  so,  it  would  not  be  binding  upon  a  last  signer,  and  its  effi- 
cacy in  each  case  might  depend  upon  parol  testimony  of  the 
time  of  execution.  A  legal  presumption  might  well  be  al- 
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lowed,  in  the  absence  of  distinct  proof,  that  the  execution  was 
cotemporaneous  by  all,  under  one  general  influence,  and  one 
general  consideration,  although  the  location  of  names  on  the 
paper  might  indicate  a  signing  one  after  another.  But  in 
that  view,  proof  of  the  actual  time  of  execution,  even  if  admis- 
sible, is  unimportant. 

The  next  question  is,  whether  the  fact  of  the  non-delivery 
of  the  notes  until  the  middle  of  February,  was  such  a  breach 
of  a  condition  of  the  composition  deed  as  to  exempt  the  plain- 
tiff from  its  obligation? 

The  plaintiff  was  permitted  to  prove  this  fact,  and  also  that 
the  notes  were  to  be  delivered  as  early  as  the  first  day  of  Jan- 
uary, without  objection. 

The  instrument  itself  only  prescribes,  that  the  notes  were  to 
be  at  six,  nine  and  twelve  months,  from  the  first  day  of  Jan- 
uary, 1858.  No  time  for  the  delivery  of  the  notes  is  expressed 
in  it.  The  implication  may  be  reasonable  that  the  first  day  of 
January  was  to  be  the  period  of  delivering  the  notes,  and  their 
reception  then  may  have  been  of  moment  for  the  business  pur- 
poses of  the  plaintiff.  Yet  it  is  clearly  not  made  a  condition 
in  the  instrument,  and  whether  it  was  a  violation  of  the  con- 
tract between  the  parties  seems  to  depend  upon  the  fhot  of  the 
proffer  being  made  within  a  reasonable  time,  and  that  question, 
with  all  circumstances  bearing  upon  it,  may  be  proper  for  a 

.jury- 
In  a  case  decided  in  general  term,  1857,  the  rule,  that  a 
debtor  must  strictly  observe  any  conditions  affixed  by  a  credit- 
or to  his  consent  to  a  composition,  was  recognized,  and  ap- 
plied when  the  condition  was  expressed,  that  a  certain  amount 
of  claims  should  be  signed  off,  on  the  same  terms,  by  a  speci- 
fied period.  It  was  not  done,  and  the  creditor  was  held  not 
bound,  although  a  short  time  elapsed  after  that  day  before  it 
was  accomplished,  and  no  special  injury  was  shown. 

The  cases  referred  to  bv  Justice  COWEX,  in  Fellows  n°rt.  Sle- 

+j  /  o 

vcns  (2-1  Wind.  Rep.  292),  were  of  this  character.  The  instru- 
ments of  composition  contained  stipulations  or  clauses  amount- 
ing to  conditions  precedent.  See  Oayhlon  agt.  Trotter,  (2  Nev. 
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and  Man  R.  71),  where  LITTLEDALE,  Justice,  takes  the  dis- 
tinction above  noticed,  that  in  common  cases  of  agreements  to 
take  composition,  the  debtor  has  a  reasonable  time  to  give  the 
notes  ;  but  in  that  case  it  was  stipulated  they  should  be  given 
in  fourteen  days. 

We  think  there  was  error  in  the  conclusion  of  law  of  the 
learned  judge,  in  giving  judgment  for  the  amount  of  the  ori- 
ginal debt.  This  view  renders  it  unnecessary  to  consider  the 
propriety  of  the  question  put  by  the  court. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event. 


SUPREME  COURT. 
HENRY  C.  LOCKWOOD  agt.  JOHN  VAN  SLYKE. 

Where  in  an  action  the  facts  arc  such  that  an  order  of  arrest  might  have  been  ob- 
tained, an  execution  againfl  the  person  may  be  issued,  although  neither  the  rec- 
ord shows  such  facts,  nor  an  order  of  arrest  has  been  obtained. 

And  such  execution  may  be  issued  without  application  to  the  court.  The  Code  has 
made  no  provision  for  applying  to  the  court  or  judge  for  leave  to  issue  such 
execution.  (It  will  be  seen  thai  this  decision  is  adverse  to  thai  of  Humphrey  agt 
Drown,  17  How.  481.) 

Erie  Special  Term,  Ifay,  1859. 

QUESTION  submitted  to  the  court  on  the  following  brief. 


W.  A.  MELOY,  for 

Of  the  right  to  issue  execution  against  tne  person  in  the 
cases  comprehended  in  section  179  of  the  Code. 

Although  the  record  shows  no  ground  for  either  execution 
against  the  person  or  for  arrest,  yet,  if  order  for  arrest  has  been 
granted  and  not  vacated,  such  execution  may  be  issued  with- 
out application  to  the  court.  (Cheney  agt.  Garbutt,  5  How. 
467.) 

When  the  record  shows  a  case  within  the  scope  of  section 
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179,  although  no  order  for  arrest  has  been  obtained,  nor  ap- 
plication to  the  court  made,  sucli  execution  may  be  issued. 
(Hfarte)t  agt.  Scovill.  6  How.  815.) 

And  ex  obiter  dictum,  Mr.  Justice  HARRIS,  in  this  case,  as  well 
as  in  Field  agt.  Morse  (7  Hoic.  16),  intimates  that  even  if  neither 
the  record  shows  the  action  within  section  179,  nor  an  order 
for  arrest  has  been  obtained,  yet,  without  application  to  the 
court,  execution  against  the  person  may  be  issued,  if  the  case 
really  be  one  wherein  under  said  section  "  arrest  might 
have  been  made,"  with  regard  to  which  fact,  the  party  issuing 
the  execution  acts  at  his  peril.  For,  if  the  case  be  not  such  a 
one,  he  thus  renders  himself  liable  for  false  imprisonment,  and 
motion  also  may  be  made  to  set  aside  and  vacate  the  execution 
against  which  he  must,  to  the  satisfaction  of  the  court,  by  affi- 
davits, establish  the  proper  grounds  to  justify  the  imprison- 
ment. 

The  court  of  appeals,  in  Corwin  agt.  Freeland  (2  Seld.  560), 
held  with  Cheney  agt.  Garbutt,  and  left  the  question  alluded  to 
by  HARRIS,  Justice.,  in  the  last  two  cases,  still  vexata  questio. 
Alden  agt.  Sarson  (4  Abb.  102)  decides  contrary  to  the  opin- 
ion of  Judge  KARRIS,  that  the  execution  cannot  be  issued  with- 
out the  order  of  the  court,  when  the  record  does  not  approve 
of  it,  nor  has  order  of  arrest  been  granted. 

For  practice  prior  to  the  Code  respecting  ca.  sa.,  vide  Gra- 
ham's Practice,  page  411. 

MARVIX,  Justice.  I  have  examined  the  question  submitted. 
The  Code  has  made  no  provision  for  applying  to  the  court  or 
iitdije  for  leave  to  issue  a  ca.  sa.  If  the  right  exists  in  this 
case,  it  is  without  reference  to  any  order,  and  the  plaintiff  may 
exercise  the  right.  He  will  act,  however,  at  his  peril. 
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UNITED  STATES  DISTRICT   COUET. 
JOSEPH  PHARO  and  others  agt.  GEORGE  SMITH  and  others. 

In  an  action  inpersonam,  the  defendants  are  guilty  of  no  wrong  or  irregularity  in 
tendering  their  appearance  and  pleading  to  the  action,  if  the  Iibelant3  choose 
to  accept  them,  without  lirst  giving  the  securities  for  costs  appointed  by  the 
course  of  practice.  Those  securities  are  a  privilege  to  the  opposite  party 
which  may  bo  waived,  without  impairing  the  validity  of  any  after  steps  in  the 
proceeding. 

Therefore,  where  the  libelants  proceeded  for  a  series  of  months,  conducting  a 
sharp  controversy  upon  a  large  demand,  to  a  final  decree  (from  which  the  de- 
fendants had  brought  an  appeal),  with  the  fact  patent  upon  the  minutes  of  the 
court,  that  the  defendants  had  not  taken  the  preliminary  step  to  file  a  stipula- 
tion in  the  cause,  before-making  answer  or  offering  proofs, 

Jfeld,  that  they  must  thereby  be  deemed  in  law  to  have  waived  a  claim  to  that 
act  as  a  condition  to  the  right  standing  of  their  adversaries  in  court.  All  the 
obligations  of  the  defendants  to  the  libelants  as  to  the  manner  of  conducting 
the  cause  were  merged  in  the  final  decree. 

New  •  York,  Octolrr,  1859. 

MOTION  by  libelants  that  defendants  file  nunc  pro  tune  a 
bond  or  stipulation  for  costs. 

I.  T.  WILLIAMS, /or  libelants. 

BENEDICT,  BURR  &  BENEDICT,  for  respondents. 

BETTS,  J.  This  action  in  personam  was  commenced  in 
November  term,  1855,  and  alias  process  was  returned  in 
February  term,  1856,  personally  served  upon  the  defendants. 
They  appeared  and  filed  their  answer  to  the  libel  August  16th, 
1856,  and,  as  it  appears  by  the  files  of  the  court,  the  suit  con- 
tinued in  prosecution  to  June  18th,  1859,  when  a  final  decree, 
was  rendered  in  favor  of  the  libelants  on  the  continuation  of 
the  commissioner's  report,  after  exception  heard  thereto,  for 
the  sum  of  $10,500  damages,  and  $397.37  costs. 

On  the  28th  day  of  June,  the  defendants  filed  a  notice  of  appeal 
in  this  court,  giving  the  same  day  a  notice  thereof  in  writing 
to  the  proctor. of  the  libelants.  On  the  19th  of  July,  there- 
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after,  the  libekmts  obtained  an  order  staving  proceedings  on 
the  appeal,  until  a  decision  upon  the  motion  then  noticed,  that 
the  defendants  file  nuncpro  tune  a  bond  or  stipulation  for  costs 
in  the  main  action,  should  be  made  by  the  court.  Any  further 
movement  upon  that  notice  has  been  delayed  from  time  to 
time,  by  mutual  assent  between  the  parties  to  the  present  period. 
The  application  is  now  supported  by  the  affidavit  of  the  proc- 
tor of  the  libelants,  that  the  defendants  gave  no  bail  or  stipu- 
lation in  the  action  when  the  process  was  served,  or  at  the 
time  they  appeared  and  answered,  nor  since,  and  that  the  de- 
fendants are  now  about  to  appeal  the  said  cause  to  the  circuit 
court,  and  that  the  proctor  is  informed  and  believes  the  de- 
fendants are  insolvent,  having  since  the  judgment  and  decree 
was  rendered  in  this  cause  put  their  property  out  of  their 
hands,  and  that  the  proctor  further  believes  the  libelants  are 
wholly  remediless  against  the  defendants  for  either  the  dama- 
ges or  costs  recovered  against  them  in  this  court,  and  that  he 
alwa}Ts  supposed  and  believed  that  the  usual  bond  and  stipu- 
lation for  costs,  with  sufficient  sureties,  had  been  duly  filed  by 
the  defendants  in  this  court  at  the  time  they  perfected  their 
appearance  in  the  cause,  and  never  knew  or  suspected  the  con- 
trary until  after  the  decree  therein  was  docketed  on  the  8th  of 
July  last. 

The  proposition  on  the  part  of  the  libelants  is,  that  the  de- 
fendants have  been  guilty  of  malpractice  and  a  dereliction  of 
duty  in  omitting  to  give  bail  to  the  marshal,  or  to  file  a  stipu- 
lation to  cover  the  costs  of  the  action  at  the  time  of  their  ar- 
rest, or  on  filing  their  appearance  or  answer  in  the  action,  and 
that  they  are  legally  bound  now  to  place  the  libelants  in  the 
same  condition  as  if  that  duty  had  been  fulfilled  at  the  incep- 
tion of  the  cause.  This,  I  think,  is  a  misapprehension  of  the 
rules  and  principles  of  practice. 

The  defendants  were  guilty  of  no  wrong  or  irregularity  in 
tendering  their  appearance  and  pleading  to  the  action,  if  the 
libelants  chose  to  accept  them,  without  first  giving  the  secu- 
rities appointed  by  the  course  of  practice.  Those  sureties  are 
a  privilege  to  the  opposite  parties  which  may  be  waived  by 
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those  entitled  to  exact  them,  without  impairing  the  validity  of 
any  after  steps  in  the  proceeding.  Indeed,  the  elementary 
books  impose  on  the  actor  in  the  suit  the  obligation  of  coerc- 
ing his  antagonist,  by  special  mandates  of  court,  to  supply  in 
time  the  suretyships  which  the  due  order  of  practice  ordains 
for  the  guarantee  of  his  demands  or  costs  involved  iu  the  suit 
(Clarke  s  Practice,  title  9,  Dunlap's  Pr.  145) ;  and  when  he  omits 
to  exact  the  compliance  of  his  adversary  with  rules  affecting 
his  particular  interest,  the  presumption  should  be  that  he  in- 
tends to  waive  the  obligation,  it  being  merely  his  personal 
privilege. 

In  this  instance,  the  libelants  proceeded  for  a  series  of  months, 
conducting  a  sharp  controversy  upon  a  large  demand,  with  the 
fact  patent  upon  the  minutes  of  the  court  and  before  their  face, 
that  the  defendants  had  not  taken  the  preliminary  step  to  file 
a  stipulation  in  the  cause,  before  making  answer  or  offering 
proofs,  and  they  must  thereby  be  deemed  in  law  to  have  waived 
a  claim  to  that  act  as  a  condition  to  the  right  standing  of  their 
adversaries  in  court.  All  the  obligations  of  the  defendants  to 
the  libelants,  as  to  the  manner  of  conducting  the  cause,  were 
merged  in  the  final  decree. 

The  claim,  to  have  the  defendants  compelled,  at  this  day,  to 
furnish  the  security  for  the  costs  which  accrued,  does  not  rest 
upon  any  purposed  act  of  the  defendants  proposed  to  be  yet 
done  by  them  in  this  cause  within  this  court.  They  call  for 
no  further  action  or  favor  in  their  own  behalf,  in  the  district 
court,  in  the  case.  The  powers  and  aid  of  a  different  and  higher 
tribunal  are  now  invoked,  and  the  remedy  of  the  libelants,  if 
any  they  have,  must  be  in  that  forurn,  to  screen  themselves 
against  further  charges  on  account  of  the  action  in  its  subse- 
quent stages.  The  case  is  fully  ended  in  this  court,  with  the 
exception  of  the  right  of  the  libelants,  at  its  hands,  to  execu- 
tion of  the  decree  here  rendered,  if  that  be  not  transferred  by 
the  appeal  to  the  circuit  court. 

The  libelants  make  no  equity,  after  the  litigation  is  wholly 
ended  here,  to  have  the  defendants  compelled  to  give  the  stipu- 
lation or  bond,  not  exacted  at  the  commencement  of  the  suit, 
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if  it  be  competent  to  the  court  at  this  stage  of  the  case  to  grant 
such  application.  There  would  be  equal  fitness,  if  not  a 
greater  propriety,  in  a  defendant  demanding,  after  final  judg- 
ment in  a  cause,  that  a  plaintiff  be  called  upon  to  supply  se- 
curity for  costs  which  was  not  imposed  upon  him,  as  it  might 
have  been  at  the  election  of  the  defendant  before  he  proceeded 
in  the  cause.  The  court  interposes  its  powers  to  hold  parties 
to  the  observance  of  its  rules  who  are  watchful  over  their 
rights,  and  does  not  break  up  a  completed  course  of  practice 
pursued  without  fraud  or  deception  on  one  side,  when  the  other 
has  slept  over  the  proceeding  with  every  opportunity  to  object 
to  it  and  have  it  rectified  if  erroneous. 
The  motion  is  denied. 


NEW-YORK  SUPERIOR  COURT. 
GEORGE  C.  &  E.  J.  GENET  agt.  MARY  E.  FOSTER. 

Where  a  person  by  his  last  \vill  and  testament  bequeathed  a  certain  sum  to  his 
executors,  in  trust  to  invest  the  same  and  apply  the  income  thereof  to  the  sup- 
port of  his  daughter,  M.  E.  F.,  during  her  natural  life,  and  subsequently  died, 
leaving  such  will  in  force  and  uurevokecl,  and  the  same  was  duly  proved,  and 
the  executors  named  duly  entered  upon  their  duties  as  such  ;  it  was  held,  1. 
That  a  judgment  and  execution  creditor  of  the  cesiui  que  trust,  who,  in  proceed- 
ings supplementary  to  execution,  had  procured  a  receiver  of  her  property  to  bo 
appointed,  could  not  have  the  question  determined  in  such  proceedings,  whether 
the  whole  income  of  the  fund  was  necessary  for  her  support,  and  whether  any, 
and  if  any,  how  much  of  such  income  should,  as  a  matter  of  equity,  be  applied 
and  paid  upon  such  judgment. 

2.  That  question  can  only  be  determined  by  an  action,  in  which  the  judgment- 
debtor  and  the  trustees  are  parties. 

3.  A  receiver  of  the  property  and  effects  of  a  judgment-debtor,  appointed  in  pro- 
ceedings supplementary  to  execution,  is  not,  by  the  mere  force  of  his  appoint- 
ment, vested  with  a  title  to  the  interest  of  such  judgment-debtor  as  cesiui  que 
irust  in  the  income  of  a  fund,  which  by  1  R.  S.  777,  §  2,  ar.d  ibid.  729,  g  G3,  is 
inalienable  by  such  ces/ui  que  trust,  although  prior  to  such  appointment  incomo 
may  have  accrued,  and  be  in  the  hands  of  the  trustees  unappropriated,  when 
such  appointment  is  perfected;  nor  will  his  appointment,  by  its  own  force, 
vest  in  him  th'j  title  to  her  interest  iu  the  income  which  may  accrue  subse- 
quently tii  ere  to. 
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/  

4.  Where,  after  a  receiver  had  been  so  appointed  by  a  judge  of  the  court  of  com- 
mon pleas,  the  same  person  was,  in  like  proceedings  in  an  action  in  the  superior 
court  also  appointed  by  a  justice  thereof  a  receiver  of  the  property  of  the  same 
judgment-debtor,  and  where,  between  the  time  of  making  said  appointments,  uu- 
appropriated  income  from  such  a  fund  had  accrued,  and  been  paid  into  the 
hands  of  such  receiver  by  order  of  the  judge  by  whom  ho  was  flrst  appointed ; 
it  was  also  held,  that  a  petition  by  the  creditor  by  judgment  in  the  superior 
court,  that  such  unappropriated  income  be  paid  and  applied  on  his  judgment, 
by  said  receiver,  was  properly  denied. 

Before  BoswoRTH,  Ch.  </.,  and  HOFFMAN.  WOODRUFF, 
PIEKREPONT  and  MONCUIEFF,  Justices. 

Heard  April  21st.— Decided  April  28th,  1859. 

THE  plaintiffs  appeal  from  an  order  made  in  this  action,  on 
the  12th  of  March,  1859,  denying  a  motion  made  by  them  for 
an  order,  that  Malcolm  Campbell  pay  to  them,  upon  a  judg- 
ment which  they  have  recovered  in  this  court  against  said 
Mary  E.  Foster,  $650,  which  said  Campbell  received  as  a  re- 
ceiver of  the  property  and  effects  of  said  Mary  E.  Foster. 

A.  T.  Stewart  &  Co.,  on  the  3d  of  December,  1856.  recovered 
a  judgment  in  the  New-York  common  pleas,  against  Mary  E, 
Foster  for  $3,031.  An  execution  on  said  judgment  was  duly 
issued  and  returned  unsatisfied.  Thereupon,  on  the  15th  of 
April,  1857,  an  order  was  made  by  a  judge  of  that  court,  in 
proceedings  supplementary  to  execution,  requiring  her  to  ap- 
pear and  be  examined  concerning  her  property.  On  the  9th 
of  June,  1857,  an  order  was  made  by  a  judge  of  that  court,  ap- 
pointing Malcolm  Campbell,  Esq.,  a  receiver  of  all  her  prop- 
erty and  effects. 

On  the  proceedings  had  prior  to  the  appointment  of  such 
receiver,  it  was  shown  that  the  father  of  said  Mary  E.  Foster 
(then  deceased),  by  his  last  will  and  testament,  bequeathed 
$30,000  to  his  executors,  in  trust,  to  invest  the  same,  and  ap- 
ply the  income  thereof  to  the  support  of  said  Mary  E.  Foster 
during  her  natural  life,  and  that  A.  L.  Iloguet  and  A.  G.  Getty 
had  been  appointed  trustees,  under  the  will,  of  said  fund. 

On  the  9th  of  June,  1857,  the  judge,  who  appointed  such 
receiver,  also  made  an  order  that  said  trustees  pay  all  subse~ 
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quently  accruing  income  from  the  said  fund,  and  the  income 
then  accrued,  over  and  above  the  annual  sum  of  $800,  to  A. 
T.  Stewart  &  Co.,  or  their  attorne}'-,  upon  their  said  judgment. 

On  an  appeal  from  that  order,  to  the  general  term  of  the 
court  of  common  pleas,  that  court,  on  the  oth  of  December, 
1857,  modified  the  order  appealed  from,  and  directed  that  any 
Interest  of,  or  income  from  the  $30,000  which  the  trustees  had 
received  prior  to  the  9th  of  June,  1857,  and  not  paid  over  by 
them  to  Mary  E.  Foster,  be  paid  by  them  to  said  receiver,  "to 
be  applied  by  him  on  account  of  said  plaintiffs'  (A.  T.  Stew- 
art &  Co.'s.)  judgment  in  this  action." 

It  also  restrained  the  trustees  from  paying,  or  Mary  E.  Fos- 
ter from  receiving,  from  subsequently  accruing  income,  more 
than  $800  per  annum,  to  the  prejudice  or  injurj-  of  A.  T.  Stew- 
art &  Co.,  until  said  receiver  should  commence  an  action  (or 
until  the  further  order  of  the  court),  "  against  the  trustees  and 
Mary  E.  Foster,  to  compel  the  application  of  said,  income  and 
interest  derived  from  the  said  trust-money,  to  the  payment  of 
the  plaintiffs'  judgment  in  this  action."  If  the  action  was  not 
brought  in  thirty  days  the  injunction  was  to  cease — except  as 
to  income  accrued  prior  to  the  7th  of  June,  1857,  and  not  paid 
over — such  an  action  was  commenced,  and  the  complaint  on  the 
hearing  of  it  was  dismissed. 

Between  the  9th  of  June,  1857,  and  the  5th  of  December, 
1857,  the  fund  of  $30,000  produced  an  excess  of  $650,  over 
the  sum  of  $800  per  annum.  The  $650  was  paid  pending  said 
appeal,  to  the  attorney  of  A.  T.  Stewart  &  Co.,  and  after  the 
aforesaid  appeal  was  decided,  he  paid  it  back  to  the  said  re- 
ceiver. 

On  the  18th  of  February,  1858.  the  Messrs.  Genet  recovered 
a  judgment  in  this  court,  against  Mary  E.  Foster,  for  $616.07. 
An  execution  was  issued  on  that  judgment  and  returned  un- 
satisfied. .  Thereupon  proceedings  supplementary  to  execution 
were  instituted  in  that  action,  before  a  judge  of  this  court,  who 
by  order,  dated  the  25th  of  March,  1858,  appointed  said  Mal- 
colm Campbell  a  receiver  of  the  property  and  effects  of  said 
Mary  E.  Foster,  in  the  last  said  proceedings. 
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The  Messrs.  Genet  allege  that  the  $650,  so  received  by  Camp- 
bell, receiver,  as  aforesaid,  accrued  after  the  15th  of  April, 
1857,  and  prior  to  the  institution  of  supplementary  proceed- 
ings by  them. 

The  petition  of  the  Messrs.  Genet,  on  which  the  motion  was 
made,  which  resulted  in  the  order  of  the  12th  of  March,  1859 
(the  order  appealed  from),  was  sworn  to  on  the  10th  of  Feb-* 
ruary,  1859. 

Malcolm  Campbell,  in  opposition  to  the  motion,  in  his  affi- 
davit of  the  ISth  of  February,  1859,  deposes  that  he  has  paid 
the  $650  to  the  attorney  of  A.  T.  Stewart  &  Co.,  on  his  de- 
mand of  the  same.  (It  was  paid  to  Campbell  a  day  or  two 
prior  to  the  10th  of  December,  1857.) 

Mr.  H.  Hilton,  the  attorney  of  A.  T.  Stewart  &  Co.,  made 
affidavit  that  he  received  September  23d,  1857,  as  surplus  of 
income  accruing  August  1st,  1857,  $325.  And,  on  the  4th  of 
December,  1857,  as  surplus  of  income  accruing  November  1st, 
1857,  $325. 

That,  upon  the  decision  of  the  general  term  of  the  common 
pleas  (before  referred  to),  he  paid  the  $650  to  said  receiver  "  to 
be  applied  by  him  on  account  of  such  judgment,  it  being  in- 
come then  remaining  unpaid  to  Mary  E.  Foster." 

That  the  same  has  been  so  applied.  On  the  9th  of  February, 
1859,  said  receiver  paid  to  him,  as  attorney  of  A.  T.  Stewart 
&  Co.,  $620,  claiming  the  right  to  retain  the  other  thirty  dol- 
lars "  for  commissions,  expenses,  &c.,"  and  on  the  llth  of 
February  the  said  receiver  also  paid  the  $30  to  said  attorney* 

(Mary  E.  Foster  was  married  about  the  25th  of  April,  1858, 
to  Charles  E.  Whittlesey.) 

The  matter  in  controversy,  irrespective  of  objections  taken 
to  the  validity  of  the  various  proceedings,  is  simply  this : 

Malcolm  Campbell,  on  the  9th  of  June,  1857,  on  proceed* 
ings  supplementary  to  execution,  instituted  by  A.  T.  Stewart 
&  Co.  against  Mary  E.  Foster  (on  the  loth  of  April,  1857)r 
was  appointed  receiver  of  the  property  and  effects  of  said 
Mary  E.  Foster.  / 

Said  Campbell  was  also  appointed  a  like  receiver,  on  like 
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proceedings,  at  the  suit  of  George  C.  &  E.  J.  Genet,  againft 
eaid  Mary  E.  Foster,  on  the  25th  of  March,  1858. 

The  first  appointment  was  made  by  a  judge  of  the  New- 
York  common  pleas,  and  the  second  by  a  judge  of  the  superi- 
or court.  Campbell  received,  between  the  1st  of  August  and 
the  1st  of  December,  1857,  $650,  income  from  a  fund  be- 
•queathed  by  the  father  of  said  M.  E.  Foster,  to  his  executors, 
in  trust,  to  apply  the  income  to  her  support  during  life — $325 
of  such  amount  accrued  August  1st,  1857,  the  other  $325  ac- 
crued November  1st,  1857. 

Was  it  competent  for  a  judge  out  of  court  to  determine,  on 
the  motion  on  which  the  order  appealed  from  was  made, 
whether  A.  T.  Stewart  &  Co.,  or  George  C.  &  E.  J.  Genet  were 
entitled  to  this  $650,  or  to  direct  the  receiver  to  pay  it  to  the 
latter,  upon  their  judgment  against  Mary  E.  Foster? 

G.  C.  &  E.  J.  GENET,  in  person. 

A.  E.  LAWRENCE,  for  Mary  E.  Foster. 

By  the  court — BOSWORTH,  Ch.  J.  The  interest  of  Mary  E. 
Foster  in  the  unaccrued  income  of  the  fund,  held  in  trust  by 
Hoguet  and  Getty,  is  inalienable  by  her.  (Clute  agt.  Bool,  8 
Paige,  83 ;  1  R  S.  773,  §  2 ;  id.  729,  §  63.) 

The  appointment  of  a  receiver  upon  a  creditor's  bill  will  not, 
per  se,  vest  in  the  receiver  a  title  to  such  income,  though  in- 
come may  have  accrued  in  the  hands  of  the  trustees  prior  to 
such  appointment,  and  be  in  their  hands  when  such  appoint- 
ment is  made.  (Degraw  agt.  Clason,  11  Paige,  136;  2  R.  S. 
174,  §§  41,  42.) 

It  can  only  be  determined  by  action  whether  all  of  such  in- 
come is  necessary  for  the  support  of  the  judgment-debtor  (the 
cestui  que  trust],  and  whether  so  much  as  may  be  unnecessary 
for  her  support,  shall  be  paid  to  her  judgment-creditors.  (Sillick 
agt.  Mason,  2  JBarl.  Ch.  R  79.)  Not  only  the  debtor,  but  the 
trustees,  must  be  parties  to  such  action,  that  the  judgment 
which  shall  be  given  may  protect  them  in  making  payments 
of  parts  of  the  income  to  the  judgment-creditor  of  the  cestui 
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que  trust ;  and  that  they,  as  the  parties  having  the  legal  title 
to  the  property  in  question,  and  charged  by  law  with  the  duty 
of  applying  the  income  of  it  to  the  support  of  the  judgment- 
debtor,  may  be  heard  upon  the  question,  whether  an  applica- 
tion of  the  whole  is  essential  to  a  proper  performance  of  their 
duty  ?  (Scott  agt.  Nevins,  6  Duer,  672,  and  cases  cited  alove.) 

The  receiver  appointed  by  the  order  of  the  9th  of  June, 
1857,  was  not,  by  virtue  of  his  appointment,  vested  with  the 
title  to  any  income  that  might  accrue  subsequent  to  that 
date.  The  $650  which  he  subsequently  received,  and  which 
forms  the  subject  of  the  present  controversy,  accrued  af- 
ter the  appointment  of  the  receiver  made  on  the  9th  of  June, 
1857. 

As  we  construe  the  order  of  the  9th  of  June,  1857,  and  the 
order  modifying  it,  made  on  the  5th  of  December,  1857,  A.  T. 
Stewart  &  Co.  were  required  to  proceed  by  an  action  (to  be 
commenced  within  thirty  days),  to  the  end  that  it  might  be 
determined  in  such  action  whether  they,  as  judgment-credit- 
ors of  Mary  E.  Foster,  should  be  permitted  to  receive,  upon 
their  judgment,  the  excess  of  the  income  over  and  above 
$800  per  annum,  that  might  accrue  after  the  9th  of  June, 
1857,  or  any,  and  if  any,  what  part  of  the  income  of  the  said 
fund? 

It  appears  that  such  an  action  was  brought,  and  that  the 
complaint  upon  the  hearing  of  the  action  was  dismissed.  The 
order  of  the  5th  of  December,  1857,  contains  no  direction  what 
shall  be  done  with  the  excess  of  income  over  $800  per  annum, 
which  may  have  been  paid  to  the  receiver  between  the  9th  of 
June,  1857,  and  the  dismissal  of  such  complaint,  unless  the 
construction  be  claimed,  that  it  directs  such  excess  of  income, 
in  the  hands  of  the  receiver  at  the  time  of  its  date,  to  be  paid 
to  A.  T.  Stewart  &  Co. 

In  that  condition  of  things,  Campbell  was  appointed  a  re- 
ceiver in  the  action  in  this  court,  on  the  25th  of  March,  1858. 
The  motion  of  the  Messrs.  Genet,  that  the  receiver  should  pay 
the  $650  alleged  to  be  in  his  hands,  and  received  by  him,  as 
has  been  stated,  was  properly  denied,  because, 
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1.  The  judge  of  this  court,  before  whom  the  supplementary 
proceedings  were  pending,  had  not  determined,  even  if  he  had 
the  power  to  pass  upon  the  question,  that  the  whole  income 
was  not  necessary  to  the  debtor's  support. 

2.  The  receiver  was  not  a  debtor  to  Mary  E.  Foster,  in  re- 
spect to  the  $650  in  his  hands ;  nor  was  the  money  in  his 
hands  her  property.     The  legal  title  to  it,  except  so  far  as  such 
title  may  have  been  modified  or  affected  by  the  orders  of  June 
9th  and  December  2d,  1857,  was  in  the  trustees ;  and  the  duty 
of  applying  it  to  her  support  was  confided  to  them  by  law, 
and  would  continue,  until  by  the  judgment  of  some  competent 
tribunal  it  had  been  taken  from  them  as  unnecessary  to  her 
support,  and  had,  by  such  judgment,  been  specially  appropri- 
ated.    It  is  only  "  property  of  the  judgment-debtor  "  which, 
by  section  297,  a  judge  can  order  to  be  applied  towards  the 
satisfaction  of  the  j  udgment. 

We  do  not  intend  to  deny  if  income  had  accrued  and 
was  in  the  hands  of  trustees,  which  they  conceded  to  be  un- 
necessary for  her  proper  support,  that  so  much  of  such  accrued 
income  as  they  conceded  to  be  unnecessary  for  that  purpose 
might  not  be  applied  by  an  order  of  a  judge,  made  in  the  sup- 
plementary proceedings.  But  this  appeal  does  not  present  any 
such  question,  and  we  are  not,  therefore,  called  upon  to  ex- 
press any  opinion  in  relation  to  it. 

3.  Whatever  may  have  been  the  interest  of  Mary  E.  Foster 
in  the  $650  in  question,  it  appeared,  upon  the  motion  on  which 
the  order  appealed  from  was  made,  that  the  receiver,  as  such, 
claimed  an  interest  in  the  money  adverse  to  Mary  E.  Foster, 
and  made  such  claim  by  virtue  of  his  appointment  of  the  9th 
of  June,  1857  ;  and  the  orders  of  the  9th  of  June  and  the  2d  of 
December,   1857,  denied  that  he  was  her  debtor  in  respect 
thereof  and  also  claimed  that,  by  virtue  of  the  order  of  the 
9th  of  June,  1857,  under  which  he  received  it,  and  the  order 
of  the  2d  of  December,  1857,  it  was  his  duty  to  pay  it  to  A. 
T.  Stewart  &  Co.  ;  that  they  claimed  to  be  entitled  to  it  by 
force  of  such  orders,  and  that  under  such  claim  he  had  paid 
it  to  their  attorney.     Under  such  circumstances,  the  motion 
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should  have  been  denied.  Section  299  of  the  Code  does  not 
authorize  a  judge  to  direct,  by  order,  that  money  held  by  a 
third  person,  and  in  respect  to  which  such  adverse  claims  are 
made,  shall  be  paid  over  by  such  third  person  to  a  judgment- 
creditor,  who  is  seeking  to  reach  it. 

4.  The  money  in  question  did  not  come  to  the  hands  of 
Campbell  by  virtue  of  his  receivership,  derived  from  his  ap- 
pointment by  a  judge  of  this  court.  When  appointed  receiver 
by  a  judge  of  this  court,  he  held  the  monej'-  as  a  receiver  ap- 
pointed by  a  judge  of  the  court  of  common  pleas,  and  had 
received  it  by  virtue  of  the  orders  of  June  9th  and  December 
2d,  1857.  His  appointment  by  a  judge  of  this  court,  as  re- 
ceiver of  all  the  property  and  effects  of  Mary  E.  Foster,  would 
not,  by  its  own  force,  have  vested  in  him  any  title  to  the  mon- 
eys, had  they  then  been  in  the  hands  of  the  trustees.  (De  Oraw 
agt.  Clason,  11  Paige,  136.)  It  is  difficult  to  see  how  the  fact, 
that,  by  order  of  a  judge  of  the  court  of  common  pleas,  such 
moneys  had  been  paid  by  the  trustees  into  the  hands  of  the 
receiver,  to  abide  the  result  of  a  suit  to  be  brought  to  deter- 
mine whether  they  should  be  applied  otherwise  than  as  the 
trust  requires,  and  which  suit  was  pending  when  they  were 
paid  to  him,  can  give  the  receiver,  as  a  receiver  appointed  by 
a  judge  of  this  court,  any  title  to  or  power  over  them,  which 
such  appointment  would  not  have  conferred,  had  the  moneys 
at  the  time  it  was  made  been  in  the  hands  of  the  trustees  un 
appropriated. 

It  is  not  the  duty  or  province  of  the  court  to  undertake  to 
advise  the  remedy  to  be  pursued,  to  determine  whether  the 
Messrs.  Genet,  as  between  themselves  and  Mary  E.  Foster,  or 
as  between  themselves  and  A.  T.  Stewart  &  Co.,  are  equitably 
entitled  to  the  money  in  question,  or  whether  it  may  be  recov- 
ered of  Mr.  Campbell  in  an  action  brought  for  that  purpose 
by  her  present  trustees. 

Entertaining  these  views  we  have  expressed,  we  have  not 
deemed  it  necessary  to  consider  the  objections  taken  to  the 
validity  of  the  proceedings,  on  the  part  of  the  present  plaintiffs, 
supplementary  to  execution,  nor  to  the  order  appealed  from 
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as  being  an  order  made  at  special  term,  and  not  by  a  judge 
of  the  court,  out  of  court. 

We  think  the  order  appealed  from  is  not  erroneous,  and  it 
is,  therefore,  affirmed,  with  $10  costs. 


SUPEEME  COUET. 
JAMES  HILLS  agt.  ETHAN  STILLMAN. 


Where  a  plaintiff  claims  to  recover  the  contract  price  of  an  article,  and  by  the 
contract  he  is  bound  to  make  the  article  in  a  good  workmanlike  manner,  in  or- 
der to  make  out  his  cause  of  action,  he  must  show  that  he  has  thus  performed 
the  contract.  Because,  he  cannot  legally  show  what  the  price  is  without  prov- 
ing the  contract  and  putting  it  in  evidence;  and  then  he  is  bound  to  show 
performance  on  his  part. 

Therefore,  the  defendant  does  not,  by  selling  the  contract  to  a  third  person,  part 
with  his  right  to  show,  when  sued  for  the  contract  price,  that  the  article  is  not 
such  as  the  contract  bound  the  plaintiff  to  make  for  him.  And  this  defence 
may  be  interposed,  although  the  plaintiff  sues  as  the  assignee  of  his  co-partner, 
who  were  the  original  parties  to  the  contract. 

Where  the  evidence  sustains  such  defence,  it  is  not  necessary  that  the  court 
should  pass  upon  the  question,  that  the  acceptance  of  the  article  by  the  defend- 
ant estops  him  from  claiming  that  it  was  not  made  hi  a  good  workmanlike 
manner. 

Where  it  appeared  that  the  plaintiff  and  his  co-partner  entered  into  a  written 
agreement  with  the  defendant,  to  manufacture  20,000  forks  in  a  certain  manner, 
the  defendant  to  furnish  the  material  and  pay  a  certain  sum  for  the  labor;  and 
at  the  same  time  it  was  agreed  between  the  parties  that  1,500  forks  then  macio, 
which  the  plaintiff  and  his  co-partner  had  on  hand,  should  apply  and  bo  received 
by  the  defendant  on  the  written  contract,  and  the  defendant  should  pay  a  cer- 
tain sum  for  the  steel  from  which  said  1,500  forks  were  made, 

Held,  that  the  agreement  by  the  defendant  to  pay  for  the  steel  for  the  1,500  forks 
was  not  a  separate  and  independent  agreement,  but  was  part  of  his  agreement 
to  receive  the  said  1,500  forks  upon  the  written  contract,  and  so  connected  with 
the  latter  that  the  advances  that  were  made  by  the  defendant  generally  upon 
the  written  contract  should  be  deemed  payments  for  the  steel  until  it  was 
paid  for. 
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Otsego  General  Term,  July,  1859. 

Present,  MASON,  BALCOM  and  CAMPBELL,  Justices. 

APPEAL  by  defendant  from  a  judgment  entered  against  him 
upon  the  report  of  a  referee. 

Hills  &  Dennison,  on  the  7th  of  July,  1853,  made  a  contract 
with  defendant,  to  make  for  defendant  20,000  forks,  one-half 
two-tined,  and  the  other  half  three-tined  forks,  to  be  made  in  a 
good  workmanlike  manner.  Defendant  to  furnish  the  material 
and  pay  for  such  labor  $1,500.  At  the  same  time  the  written 
contract  was  made,  H.  &  D.  had  on  hand  about  1,500  forks, 
and  the  parties  agreed  then  that  the  1,500  should  apply  on  the 
contract  and  defendant  pay  for  the  steel.  H.  &  D.  delivered 
16,000  of  said  forks,  and  defendant  furnished  the  steel.  The 
parties  finally  agreed  that  H.  &  D.  need  not  construct  the  bal- 
lance  of  said  forks,  and  defendant  need  not  furnish  the  steel 
for  the  balance.  The  defendant,  from  time  to  time,  paid 
$1,128.71  upon  said  contract.  Dennison  sold  out  his  interest  to 
the  plaintiff  Hills,  before  suit. 

The  referee  found  the  following  facts  from  the  evidence : 

"  I.  That  on  the  7th  day  of  July,  1853,  the  plaintiff  and  one 
Welcome  Dennison  made  and  entered  into,  with  the  defend- 
ant, the  within  agreement,  a  copy  of  which  is  set  forth  in  the 
complaint  in  this  action  ;  that,  under  and  in  pursuance  of  said 
agreement,  the  said  plaintiff  and  Welcome  Dennison  made 
and  constructed  16,000  forks,  and  found  the  ferules  for  the 
same ;  that  said  forks  were  from  time  to  time,  prior  to  the  first 
day  of  May,  1854,  delivered  to  defendant,  and  that  this  de- 
fendant furnished  the  steel  for  said  forks,  in  accordance  with 
said  contract,  except  as  hereinafter  stated. 

II.  That,  in  the  fore-part  of  the  month  of  April,  the  parties 
to  said  written  agreement  mutually  agreed  and  concluded  that 
said  plaintiff  and  Welcome  Dennison,  on  their  part,  need  not 
make  and  construct  the  balance  of  said  forks  or  grind  the  fer- 
ules therefor,  specified  by  said  written  agreement,  and  that  the 
defendant  need  not  furnish  the  steel  for  said  balance. 

III.  That  the  defendant  from  time  to  time,  and  prior  to  the 
commencement  of  this  action,  paid  to  plaintiff  and  said  Wei- 


60  NEW-YORK  PRACTICE  REPORTS. 

Hills  agt.  Stillman. 

come  Dennison,  upon  said  contract,  the  sum  of  $1,128.71,  and 
that  said  payments  were  made  generally  upon  said  contract. 

IV.  That  on  the  7th  day  of  July,  1853,  at  the  time  the 
within  contract  was  made,  the  plaintiff  and  said  Dennison  had 
on  hand,  already  constructed,  about  1,500  forks,  and  it  was 
then  agreed  by  said  plaintiff  ancl  Dennison,  with  defendant, 
that  said  defendant  should  receive  said  1,500  forks,  and  apply 
them  upon  said  contract,  and  it  was  then  and  there  agreed  by 
said  defendant  to  pay  said  plaintiff  and  Dennison  the  sum  of 
$176.14,  for  the  steel  from  which  the  said  1,500  forks  were 
made ;  and  that  said  1,500  forks  were  delivered  by  said  plaintiff 
and  Dennison  to  and  received  by  defendant ;  that  said  agree- 
ment to  pay  for  said  steel  was  separate  from,  and  independent 
of,  the  written  contract  to  construct  said  forks. 

V.  That  Welcome  Dennison,  for  a  valuable  consideration, 
and  prior  to  the  commencement  of  this  action,  to  wit :  at  the 
date  of  said  assignment  to  plaintiff,  sold,  assigned  and  trans- 
ferred unto  the  plaintiff  all  his  right  of  action  arising  under 
and  out  of  said  contract,  in  favor  of  said  plaintiff  and  Welcome 
Dennison,  and  against  defendant,  and  also  that  said  Dennison, 
for  a  valuable  consideration,  and  before  the  commencement  of 
the  suit,  sold  and  assigned  unto  plaintiff  all  his  right,  title  and 
interest  in  the  claim  of  $176.14  for  said  steel  furnished  by 
plaintiff  and  Dennison. 

VI.  That  the  forks  constructed  by  plaintiff  and  Dennison, 
under  said  contract,  and  also  those  delivered,  which  were  al- 
ready made  when  said  contract  was  entered  into,  were  not 
made  in  a  workmanlike  manner,  but  were  wrongly  and  defect- 
ively made  and  constructed,  and  that  said  forks  were  not  made 
according  to  said  contract,  but  were  made  in  an  unworkman- 
like and  defective  manner,  and  that  the  damage  to  defendant, 
arising  from  such  wrong  and  defective  construction,  was  $300. 

VII.  That  the  defendant,  prior  to  the  commencement  of  this 
action,  and  before  all  the  forks  that  were  made  and   delivered 
•\vere  delivered,  sold  his  interest  in  the  contract,  to  Noycs  Still- 
man &  Co. 

From  said  facts,  the  said  referee  found  conclusions  of 'law — - 
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1st.  That  the  plaintiff  is  entitled  to  recover  of  the  defendant 
the  sum  of  one  hundred  and  seventy-six  dollars  and  fourteen 
cents,  for  the  steel  furnished  by  the  plaintiff  and  Welcome, 
Dennison,  in  manufacturing  the  first  1,500  forks,  $176.14 ;  that 
the  plaintiff  is  entitled  to  interest  upon  said  sum  from  first  day 
of  May,  1854,  to  the  date  of  this  report,  four  years  one  month 
and  fifteen  days,  $50.00. 

2d.  That  the  plaintiff  is  entitled  to  recover  of  defendant  a 
balance  for  manufacturing  sixteen  thousand  forks,  and  grind- 
ing the  ferules  for  the  same,  at  the  rate  of  7£  cents  each,  after 
deducting  the  sum  of  eleven  hundred  and  twenty-eight  dollars 
and  seventy-one  cents,  paid  by  the  defendant,  which  balance 
is  seventy-one  dollars  and  ninety-nine  cents." 

The  defendant  excepts  to  that  part  of  the  referee's  report 
which  finds  that  the  plaintiff  and  Welcome  Dennison  made 
and  constructed  16,000  forks,  and  found  the  ferules  for  the 
same. 

2d.  The  defendant  excepts  to  that  part  of  the  report  which 
finds  that  the  defendant  only  paid  $1,128.71,  to  plaintiff  and 

said  Dennison. 

3d.  The  defendant  excepts  to  each  and  every  part  of  the 
4th  clause  of  said  report,  and  particularly  to  that  part  of  said 
clause  which  finds  that  said  agreement  to  pay  for  said  steel 
was  separate  from  and  independent  of  the  written  contract  to 
construct  said  forks. 

4th.  The  defendant  also  excepts  to  the  5th  clause  of  said  re- 
port and  every  part  of  the  same. 

5th.  The  defendant  excepts  to  that  part  of  said  report 
which  finds  that  the  defendant,  prior  to  the  commencement  of 
this  action,  and  before  all  the  forks  were  made  and  delivered, 
sold  his  interest  in  the  said  contract  to  Noyes  Stillmau  & 
Co. 

6th.  The  defendant  excepts  to  that  part  of  the  report  which 
finds  that  the  plaintiff  is  entitled  to  recover  of  the  defendant 
the  sum  of  one  hundred  and  seventy-six  dollars  and  fourteen 
cents,  for  the  steel  furnished  by  plaintiff  and  said  Dennison,  in 
manufacturing  the  first  1,500  forks,  of  $176.14.  Also,  to  that 
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part  which  finds  that  plaintiff  is  entitled  to  recover  interest 
upon  said  sum  from  May  1,  1854,  to  the  date  of  said  report, 
four  years  one  month  and  fifteen  days,  $50.00. 

7th.  The  defendant  farther  excepts  to  that  part  of  the  report 
which  finds  that  the  plaintiff  is  entitled  to  recover  of  defendant 
a  balance  for  manufacturing  16,000  forks,  and  grinding  the 
ferules  for  the  same  at  the  rate  of  7-|  cents  each,  after  deduct- 
ing the  sum  of  $1,128.71,  which  balance  is  $71.99. 

8th.  And  the  defendant  excepts  to  that  part  of  said  report 
which  directs  judgment  to  be  entered  for  plaintiff  against  de- 
fendant for  $297.46,  with  costs  of  this  action. 

9th.  The  defendant  insists  that  the  referee  having  found  that 
the  forks  were  not  made  according  to  contract  and  that  de- 
fendant's damage  was  more  than  the  plaintiff  claim,  that  upon 
said  facts  judgment  should  have  been  given  for  defendant,  and 
defendant  excepts  to  the  referee's  decision  that  the  defendant 
cannot  be  allowed  his  damage,  because  he  had  sold  out  to 
Noyes  Stillman  &  Co. 

A.  N.  SHELDON,  for  plaintiff. 
GOODWIN  &  MITCHELL,  for  defendant. 

By  the  court— BALCOM,  Justice.  The  forks  were  to  be 
made  in  a  good  workmanlike  manner,  and  the  referee  had 
found  they  were  not  so  made.  The  contract,  therefore,  was 
not  so  performed  by  the  plaintiff  and  his  partner  as  to  enable 
the  plaintiff,  as  entire  owner  of  the  demand  for  the  forks,  to 
recover  the  contract  price  therefor,  ns  he  might  have  done,  if 
the  contract  had  been  fully  performed  by  the  plaintiff  and  his 
partner.  (Clark  agt.  Fairchild,  22  Wend.  576;  Fan-on  agt 
Sherwood,  17  N.  Y.  R>p.  227.) 

Assuming  that  the  acceptance  of  the  forks  by  the  defendant 
did  not  estop  him  from  showing  they  were  not  made  in  a  good 
workmanlike  manner,  he  was  only  liable  to  pay  their  value 
as  they  were  made,  not  the  contract  price  for  them  as  they 
should  have  been  made.  And,  upon  a  general  finding  for  the 
plaintiff,  that  the  contract  price  was  due  him  for  the  forks,  I 
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cannot  see  why  the  record  would  not  estop  the  defendant,  and 
also  his  assignee  of  the  contract,  from  afterwards  recovering 
damages  of  the  plaintiff  and  his  partner,  on  the  ground  that 
the  forks  were  not  made  in  a  workmanlike  manner.  (Law- 
rence agt.  Hunt,  10  Wend.  SO  ;  Miller  agt.  Maurice,  6  Hill,  114  ; 
Davis  agt.  Talcot,  2  Kernan,  18-1 ;  Rogers  agt.  Haines,  3  Greenl. 
363.)  The  case  is  much  stronger  for  the  defendant  than  it 
would  be  if  the  plaintiff  and  his  partner  had  sold  the  forks  to 
the  defendant  for  a  certain  price,  with  a  warranty  that  they 
were  made  of  a  particular  kind  of  steel,  and  the  defence  was, 
that  they  were  not  made  of  that  kind  of  steel,  but  of  another 
and  less  valuable  kind  ;  for,  in  such  case,  the  plaintiff  would 
not  have  been  obliged  to  prove,  in  the  first  place,  that  there 
was  no  breach  of  the  warranty,  to  enable  him  to  recover  the 
contract  price.  Whereas,  in  the  case  as  it  is,  he  was  obliged 
to  establish  that  the  forks  were  made  in  a  good  workmanlike 
manner,  to  entitle  him  to  the  contract  price ;  for  he  could  not 
legally  show  what  that  price  was  without  proving  the  contract 
and  putting  it  in  evidence  ;  and  when  he  did  that,  he  was 
bound  to  show  he  and  his  partner  had  performed  the  contract, 
to  make  out  his  cause  of  action  for  such  price.  It  seems  to 
me,  therefore,  that  the  defendant  did  not,  by  selling  the  con- 
tract for  the  forks  to  Noyes  Stillman  &  Co.,  part  with  his 
right  to  show,  when  sued  for  the  price  of  the  forks,  that  they 
were  not  such  as  the  contract  bound  the  plaintiff  and  his  part- 
ner to  make  for  him. 

My  conclusion  on  this  branch  of  the  case  is,  that  the  plain- 
tiff was  on\y  entitled  to  recover  the  value  of  the  forks  as  they 
were  made.  For,  as  the  case  is  situated,  I  think  we  ought  not 
to  pass  upon  the  question  raised  by  the  plaintiff's  counsel,  that 
the  acceptance  of  the  forks  by  the  defendant  estops  him  from 
claiming  they  were  not  made  in  a  good  workmanlike  manner. 
(See  20  Wend.  Gl.) 

The  promise  of  the  defendant  to  pay  for  the  steel  in  ques- 
tion was  part  of  his  agreement  to  receive  the  first  fifteen  hun- 
dred forks  upon  the  contract,  that  were  manufactured  when 
the  same;  was  made,  and  was  so  conncetel  with  it,  that  the 
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advances  that  were  made  by  the  defendant  generally  upon  the 
contract  should  be  deemed  to  have  been  made  in  payment  for 
the  steel,  until  it  was  paid  for,  as  the  price  he  agreed  to  pay  for 
the  steel  was  then  due  the  plaintiff  and  his  partner,  and  that 
for  the  forks  did  not,  by  the-terms  of  the  contract,  become  due 
until  all  the  forks  were  made.  It  therefore  follows  that  the 
referee  should  have  held  that  the  steel  was  paid  for,  because 
such  advances  exceeded  the  price  of  it. 

For  the  foregoing  reasons,  the  judgment  in  the  action  should 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

Decision  accordingly. 


SUPREME  COURT. 
UDOLPHO  WOLFE  agt.  EMILE  GOULARD. 

When  a  person  forms  a  new  word  to  designate  an  article  made  by  him,  which  has 
never  been  used  before,  he  may  obtain  such  a  right  to  that  name  as  to  CD  title 
him  to  the  sole  use  of  it  as  against  others  who  attempt  to  use  it  for  the  sale  of 
a  similar  article ;  but  such  an  exclusive  use  can  never  be  successfully  claimed 
of  words  in  common  use  previously,  as  applied  to  similar  articles. 

Words  as  used  in  any  language  cannot  be  appropriated  by  any  one  to  his  exclu- 
sive use  to  designate  an  article  sold  by  him,  similar  to  that  for  which  they  were 
previously  used.  That  is,  no  person  can  acquire  a  right  to  the  exclusive  use 
of  words,  applied  as  the  name  of  an  article  sold  by  him,  if  in  their  ordinary  ac- 
ceptation they  designate  the  same  or  a  similar  article. 

Held,  that  if  the  plaintiff,  in  this  case,  can  eventually  sustain  his  legal  right,  by 
action,  to  the  use  of  the  name  of  "  Schiedam  Schnapps."  as  applicable  to  a  cer- 
tain kind  of  gin  alleged  to  be  manufactured  and  sold  by  him,  he  may  then  ob- 
tain the  relief  by  injunction  he  asks  for ;  until  then  he  is  not  entitled  to  it,  as 
his  right  is  expressly  denied  by  the  defendant. 

New-  York  Special  Term,  October,  1859. 
MOTION  by  defendant  to  dissolve  injunction. 

GILBERT  DKAN,  for  defendant. 

CHARLES  O'Coxon,  F.  B.  CUTTING,  and  H.  E.  DA  VIES,  JR., 

for  plaintiff. 
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INGRAHAM,  Justice.  The  plaintiff,  in  Lis  complaint,  avers 
that  he  has  for  a  long  time  past  'been,  and  now  is,  the  manu- 
facturer and  seller  of  a  certain  kind  of  gin,  known  as  "  Schie- 
dam Schnapps,"  of  the  composition  of  which  he  is  the  original 
inventor,  different  from  any  other  kind  of  gin,  and  superior  to 
any  other ;  that  he  first  invented  and  adopted  the  term  "  Schie- 
dam Schnapps,"  as  a  label,  trade-mark  or  sign  of  the  gin  so 
sold  by  him,  which  previously  was  wholly  unused,  and  never 
before  known  in  the  market  as  any  designation  for  gin  of 
any  kind  ;  that  he  has  used  the  term  "  Schiedam  Schnapps," 
as  designating  the  article  he  sold,  from  1848  to  the  present  time, 
and  claims  the  exclusive  right  to  such  name. 

lie  also  avers  that  he  used  a  peculiar  shaped  bottle,  and 
prepared  a  label,  for  which  lie  obtained  a  copyright. 

He  charges  the  defendant  with  having  imitated  the  bottle 
used  by  the  plaintiff,  with  having  adopted  the  term  Schiedam 
Schnapps,  and  with  using  wrappers  of  the  same  color  and  re- 
sembling the  plaintiff's.  He  charges  the  defendant  with  sell- 
ing a  spurious  arid  inferior  imitation  of  the  article  he  sells, 
under  the  same  name,  except  substituting  the  name  of  Voldner 
for  Wolfe,  but  calling  the  article  so  sold  by  the  same  name, 
"Schiedam  Schnapps,"  and  he  prays  for  a  perpetual  injunction. 

An  injunction  was  granted,  restraining  the  defendant  from 
selling  any  imitation  of  the  plaintiff's  gin,  or  any  other  article 
under  the  name  of  Schiedam  Schnapps,  and  from  the  use  of 
any  imitations  of  plaintiff's  labels,  &c.  The  defendant  now 
moves  to  dissolve  this  injunction. 

In  his  answer,  he  denies  the  allegations  in  the  plaintiff's 
complaint,  but  admits  that  for  ten  years  past  he  has  been  sell- 
ing common  Holland  gin,  under  the  designation  of  Schiedam 
Schnapps,  and  has  used  square  bottles,  with  a  label  such  as 
were  previously  used  by  Burnett  and  Oldner,  and  which  were 
sold  by  them  as  Voldner's  Schiedam  Schnapps.  He  avers  that 
the  article  sold  by  Burnett  and  Oldner,  and  subsequently  by 
himself,  was  a  better  article  than  Wolfe's,  and  denies  that  it 
was  ever  desired  to  have  this  article  taken  for,  or  confounded 
with  that  sold  by  Wolfe. 

VOL.  XVIII.  5 
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He  also  claims,  that  the  gin  he  sells  is  manufactured  in 
Schiedam ;  that  the  term  schnapps  is  used  there  to  represent 
an  alcoholic  drink,  and  was  so  used  there,  long  before  it  was 
adopted  by  the  plaintiff,  and  was  so  used  in  Schiedam  long  be- 
fore the  plaintiff  was  born. 

Upon  the  argument  of  this  motion,  several  affidavits  have 
been  produced  on  both  sides,  to  sustain  the  views  of  the  re- 
spective parties.  Among  them  are  a  large  number  of  affida- 
vits on  the  part  of  the  defendant,  showing  that  the  term 
Schiedam  Schnapps  had  been  in  use  at  Schiedam,  as  applicable 
to  liquors,  long  anterior  to  1848  ;  and  a  large  number  on  the 
part  of  the  plaintiff,  showing  that  the  term  had  never  been  ap- 
plied to  liquors  sold  in  this  market,  or  used  as  a  designation  of 
any  kind  of  gin  or  liquor,  until  they  were  so  used  by  plaintiff. 

From  the  course  of  the  argument  before  me,  and  the  state- 
ments of  the  counsel,  it  was  apparent  that  the  main  object  of 
the  action  and  of  the  injunction  was  to  restrain  the  defendant 
from  selling  any  article  under  the  name  of  Schiedam  Schnapps. 
The  shape  of  the  bottles  was  only  used  for  the  purpose  of. 
showing  the  intended  imitation.  It  cannot  be,  that,  any  per- 
son may  not  use  square  glass  bottles,  or  colored  wrappers,  for 
the  sale  of  an  article  of  trade,  whether  previously  used  by 
another  or  not. 

The  labels  offered  in  evidence  cannot  in  any  sense  be  said  to 
be  an  imitation,  either  in  color,  name  or  contents,  and  as  the 
plaintiff  lias  a  copyright  of  his  label,  if  it  should  be  used  by 
others,  he  has  an  ample  remedy  in  another  proceeding. 

The  question  then  on  this  motion  is  limited  to  the  sole  in- 
quiry whether  the  plaintiff  lias  such  a  right  to  the  use  of  the 
term  "  Schiedam  Schnapps,"  to  designate  the  liquor  which  he 
sells,  as  to  entitle  him  to  an  injunction  restraining  the  defend- 
ants from  using  it.  It  was  admitted  on  the  argument  that  the 
word  "  Schiedam,"  being  the  name  of  a  town  in  Holland,  could 
not  be  so  appropriated  by  the  plaintiff,  and  that  the  word 
"  Schnapps  "  was  a  word  adopted  from  the  German  language, 
meaning  a  dram.  Both  parties  admit  its  use  in  Holland,  with 
that  signification. 
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The  defendant  also  claims  and  produces  some  evidence  to 
show  that  in  Schiedam  it  is  used  to  designate  gin. 

When  a  person  forms  a  new  word  to  designate  an  article 
made  by  him  which  has  never  been  used  before,  he  may  ob- 
tain such  a  right  to  that  name  as  to  entitle  him  to  the  sole  use 
of  it  as  against  others  who  attempt  to  use  it  for  the  sale  of  a 
similar  article,  but  such  an  exclusive  use  can  never  be  success- 
fully claimed  of  words  in  common  use  previously,  as  applica- 
ble to  similar  articles.  If  the  affidavits  on  the  part  of  the  de- 
fendant are  correct,  which  state  that  the  word  Schnapps  is  used 
in  Schiedam  to  designate  gin,  then  the  use  of  the  words  could 
not  be  restrained  either  there  or  here,  any  more  than  the  use 
of  the  words  New- York  gin  could  be  claimed  by  any  one  ex- 
clusively for  gin.  manufactured  in  New- York.  Words,  as  used 
in  any  language,  cannot  be  appropriated  by  any  one  to  his 
exclusive  use  to  designate  an  article  sold  by  him  similar  to 
that  for  which  they  were  previously  used.  In  Burgess  agt. 
Burgess  (17  Eng.  Law  and  Equity  Reports,  257),  it  was  held 
that  a  person  had  a  right  to  make  and  sell  any  article  called 
"Essence  of  Anchovy,"  although  the  plaintiff  and  his  father 
had  for  a  long  term  of  years  been  making  and  selling  such  an 
article  under  that  name,  originally  invented  by  them  ;  and  that, 
too,  when  the  sauce  was  sold  in  bottles  of  the  same  shape  as 
the  plaintiff  used,  with  labels,  wrappers  and  catalogues,  bear- 
ing a  general  resemblance  to  those  used  by  him.  In  the 
Amosheag  Manufacturing  Company  agt.  8peer  (2  Sandf,  8.  C. 
Rep.  p.  599),  DUER,  Justice,  says  :  "  It  is  certain  that  the  use 
by  another  manufacturer  of  the  words  or  signs  indicative  only 
of  these  circumstances,  i.  e.,  indicating  the  origin  of  the  article, 
its  appropriate  name,  the  mode  or  process  of  its  manufacture, 
&c.,  may  yet  have  the  effect  of  misleading  the  public  as  to  the 
true  origin  of  the  good?,  but  it  would  be  unreasonable  to  sup- 
pose that  he  is,  therefore,  precluded  from  using  them  as  an  ex- 
pression of  the  facts  which  they  really  signify,  and  which  may 
be  just  as  true  in  relation  to  his  goods  as  to  those  of  another." 

In  Mokes  agt,  Landgraff  and  others  (17  Barb.  8.  C.  R<>p.  p. 
60S),  this  point  was  ful.y  discussed  bv  STRONG,  Justice.  After 
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showing  the  cases  in  which  he  may  by  priority  of  appropria- 
tion obtain  a  right  to  the  use  of  many  letters,  marks  or  sym- 
bols of  any  kind  as  a  trade-mark,  he  adds  : 

"  In  respect  to  words,  marks  or  devices,  which  do  not  denote 
the  goods  or  property,  or  particular  place  of  business  of  a  per- 
son, but  only  the  nature,  kind  or  quality  of  the  articles  in 
which  he  deals,  a  different  rule  prevails.  No  property  in  such 
words,  marks  or  devices  can  be  acquired." 

Mr.  Justice  DUER,  in  Fettridge  agt.  Wells  (13  How.  Pr.  Rep. 
355),  says :  "  A  name  may  rightfully  be  used  as  a  trade-mark, 
but  this  is  only  true  when  the  name  is  used  merely  as  indicat- 
ing the  true  origin  or  ownership  of  the  article  offered  for  sale, 
never  where  it  is  used  to  designate  the  article  itself,  and  has 
become,  by  adoption  and  use,  its  proper  appellation. 

"  The  name,  no  matter  when  or  by  whom  imposed,  becomes 
by  use  its  proper  appellation.  Hence,  all  who  have  an  equal 
right  to  manufacture  and  sell  the  article  have  an  equal  right 
to  designate  and  sell  it  by  its  appropriate  name,  &c.,  provided 
each  person  is  careful  to  sell  the  article  as  prepared  and  manu- 
factured by  himself,  and  not  by  another." 

The  exclusive  right,  to  use  as  a  trade-mark  the  appropriate 
name  of  a  manufactured  article,  exists  only  in  those  who  have 
an  exclusive  right  to  the  article  itself.  So  it  was  held  b}T  Lord 
MANSFIELD  in  Leigh  ton  agt.  Bolion.  (3  Dow,  293),  that  although 
the  plaintiff  had  been  selling  a  particular  medicine,  under  the 
name  of  "  Dr.  Johnson's  Yellow  Ointment,"  yet  the  defendant 
had  an  equal  right  to  prepare  and  sell  it  under  the  same  name, 
there  being  no  evidence  to  show  that  he  sold  it  as  prepared  by 
the  plaintiff. 

In  Perry  agt.  Tniffil  (6  Beav.  66),  the  plaintiff  claimed  to  be 
the  inventor  of  Perry's  Medicated  Mexican  Balm,  and  applied 
for  an  injunction  to  restrain  the  defendant  from  selling  a  simi- 
lar medicine,  which  he  called  Truffit's  Medicated  Mexican 
Balm,  but  the  injunction  was  not  granted. 

In  Clark  agt.  Clark  (25  Barb.  75),  Mr.  Justice  MITCHELL 
held,  in  the  general  term  of  this  district,  that  a  manufacturer 
might  use  the  same  word  as  another  to  designate  his  manufac- 
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ture,  but  must  not  use  it  so  as  to  imitate  an  article  previously 
sold  by  another. 

In  Brooklyn  White  Lead  Company  agt  Maury(1o  Barl.  41 G), 
the  court  held  that  although  the  plaintiffs  had  sold  their  lead 
under  the  name  of  Brooklyn  White  Lead,  for  a  long  time,  yet 
that  the  defendant  might  assume  the  same  name  to  describe  a 
similar  article  sold  by  him,  and  only  restrained  him  from  add- 
ing the  word  "  Co."  thereunto,  as  used  by  the  plaintiffs;  and 
in  Merrimaclc  Afanufacturimj  Co.  agt.  Garner  (4  E.  D.  /Smith's 
7?.  387),  it  was  said,  the  defendants  have  a  right  to  imitate  and 
sell  the  same  style  of  goods  as  those  manufactured  by  the  plain- 
tiffs, and  the  plaintiffs  have  no  ground  of  complaint,  unless 
the  label  used  upon  the  article  in  imitation  would  lead  persons 
to  suppose  that  they  were  buying  goods  actually  manufactured 
by  the  plaintiffs. 

From  these  cases  and  various  others  which  might  be  cited, 
it  is  apparent  that  no  person  can  acquire  a  right  to  the  exclu- 
sive use  of  words,  applied  as  the  name  of  an  article  sold  by 
them,  if  in  their  ordinary  acceptation  they  designate  the  same 
or  a  similar  article. 

Upon  the  true  meaning  of  this  word  in  Holland  there  is  con 
tradictory  testimony.  I  do  not  deem  it  necessary  upon  this 
motion  to  decide  it.  Enough  is  shown  at  least  to  make  it  very 
doubtful  whether  the  plaintiff  can  have  any  right  to  the  ex- 
clusive use  of  this  name.  His  right  to  it  is  expressly  denied 
by  the  defendant,  and  when  that  is  the  case,  an  injunction  is 
never  granted  in  the  first  instance  until  the  plaintiff  has  estab- 
lished his  legal  right  to  it  by  an  action.  (2  Barb.  Oh.  R.  101  ; 
Motley  agt.  Dounman,  3  Afylne  &  Craig,  14.)  If  the  plaintift 
in  this  action  establishes  his  right  to  this  name  exclusively  he 
may  then  obtain  the  relief  he  asks  for  ;  until  then  he  is  not 
entitled  to  the  injunction. 

I  think,  also,  there  is  difficulty  in  sustaining  this  injunction 
for  another  reason.  There  is  no  pretence  that  the  defendant 
ever  sold  his  manufacture  as  that  of  Wolfe.  On  the  contrary, 
lie  placed  upon  his  bottkiS  and  labels,  in  large  and  plain  char- 
acters, the  name  of  Voldncr  as  the  manufacturer. 
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I  am  at  a  loss  to  see  ho\v  he  can  be  charged  with  selling  it 
as  an  imitation  of  the  plaintiff's  article.  The  plaintiff's  name 
is  not  used.  The  defendant  sells  under  the  name  of  a  differ- 
ent person  (whether  real  or  fictitious  is  immaterial),  so  plainly 
that  no  one,  who  does  not  wish  to  be  deceived,  could  for  a 
moment  suppose  he  was  buying  an  article  manufactured  by 
Mr.  Wolfe,  as  was  said  by  BRUCE,  F.  J.,  in  Burgess  agt.  Bur- 
gess. The  ground  of  complaint  is  the  great  celebrity  which 
the  plaintiff's  manufacture  had  obtained,  and  which  might  be 
affected.  This  does  not  give  him  an  exclusive  right,  mono- 
poly or  privilege,  so  as  to  prevent  any  man  from  making  the 
same  article  and  selling  it  under  his  own  name. 

I  deem  it,  however,  unnecessary  to  discuss  these  questions 
any  further,  for  the  reason  that,  even  if  the  plaintiff  can  eventu- 
ally sustain  his  right  to  the  use  of  this  name,  he  is  not  entitled 
to  the  injunction  under  affidavits  denying  his  right  thereto, 
until  he  has  obtained  a  judgment  establishing  such  right  to  be 
beyond  dispute. 

The  motion  to  dissolve  the  injunction  is  granted  with  $10 
costs. 


SUPKEME  COURT. 

THE   PEOPLE   ex  rel.    HARRISON  A.  LYOX  and  others  agt. 
SAMUEL  PIKE  and  others,  Commissioners  of  Highways,  &c. 

The  power  of  commissioners  of  highways  to  discontinue  roads  is  limited  to  roads 
which  have,  since  they  were  laid  out,  become,  or  proved  upon  trial  to  be,  use- 
less and  unnecessary.  It  does  not  extend  so  far  as  to  allow  them,  or  a  jury  of 
freeholders  called  by  them,  to  review  and  reverse  decisions  of  the-  commissioners 
laying  out  the  road,  especially  where  the  decisions  have  been  affirmed  on  ap- 
peal. 

The  proceedings  of  commissioners  of  highways  for  the  discontinuance-  oi'  a  road 
are  void  where  it  does  not  appear  that  any  ground  is  stated  hi  the  application 
for  the  discontinuance,  and,  also,  where  it  appears  that  the  proceedings  were 
taken  within  four  years  from  the  time  of  the  filing  of  the  decision  upon  appeal, 
laying  out  the  road. 
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Monroe  Special  Term,  Dec.,  1859. 
MOTION  for  a  peremptory  maiidamus. 

T.  K.  STRONG,  Justice.  The  power  of  commissioners  of 
highways  to  discontinue  roads  does  not  extend  so  far  as  to 
allow  them,  or  a  jury  of  freeholders  called  by  them, ;  to  review 
and  reverse  decisions  of  the^ommissionerslayingoutthe  road, 
especially  where  the  decisions  have  been  affirmed  upon  appeal. 
It  is  limited  to  roads  which  have,  since  they  were  laid  out,  be- 
come, or  proved  upon  trial  to  be,  useless  and  unnecessary.  No 
ground  for  the  application  for  the  discontinuance  of  the  road 
in  question  is  stated  in  the  return  to  the  alternative  mandamus, 
nor  does  it  appear  by  the  return  whether  the  jury  of  freehold- 
ers found  that  the  road  was  useless  and  unnecessary,  because 
there  never  was  any  occasion  for  it,  or  because  the  occasion  for 
it  had  ceased,  or  it  had  been  proved  by  experience  to  be  of  no 
public  benefit  or  convenience.  I  am  of  opinion,  therefore,  that 
the  proceedings  for  the  discontinuance  of  the  road,  as  stated  in 
the  return,  are  a  nullity. 

I  am  inclined  to  think,  also,  that  the  proceedings  for  the  dis- 
continuance of  the  road  are  void  for  the  further  reason,  that 
they  could  not  be  taken  within  four  years  from  the  time  of  the 
filing  of  the  decision  upon  the  appeal.  By  section  9  of  chap- 
ter 455  of  the  Laws  of  1847,  when  the  referees  "shall  make 
any  decision  laying  out,  altering  or  discontinuing  any  road  in 
whole  or  in  part,"  it  shall  be  the  duty  of  the  commissioners  to 
carry  out  the  decision,  &c.,  "  and  such  decision  shall  remain 
unaltered  for  the  term  of  four  years  from  the  time  the  same 
shall  have  been  filed  in  the  office  of  the  town  clerk."  The 
affirmance  of  the  decision  of  the  commissioners  is  making  a 
decision  laying  out  the  road,  within  the  meaning  of  that  pro- 
vision. The  policy  of  the  provision  is  to  prevent  litigation  for 
the  period  specified  in  regard  to  the  road,  after  the  decision  on 
appeal ;  and  it  is  applicable  to  a  case  of  affirmance  of  a  deci- 
sion of  the  commissioners  laying  out,  as  to  a  case  where  they 
have  refused,  and  the  referees  have  laid  out  the  road.  By  a 
similar  provision  in  the  llcvised  Statutes,  when  the  appeal  was 


72  NEW-YORK  PRACTICE  REPORTS. 

The  People  agt.  Sanchez. 

to  the  judges,  "  no  road  which  has  been  fixed  by  the  decision 
of  the  judges,  on  appeal  to  them,  shall  be  discontinued  or  al- 
tered," for  the  time  therein  mentioned,  &c.  This  relates  to 
cases  of  affirmance,  as  well  as  reversal  and  laying  out.  The 
existing  analogous  provision  means  the  same  thing,  although 
different  phraseology  is  employed. 

It  was  the  duty  of  the  commissioners  to  carry  out  the  deter- 
mination on  appeal,  the  same  as  if  their  decision  had  been  in 
favor  of  the  road,  and  there  had  been  no  appeal ;  that  is  to 
give  the  owners  or  occupants  of  the  land  through  which  the 
road  is  laid  sixty  days'  notice  in  writing,  to  remove  their 
fences,  and,  upon  the  default  of  such  owners  or  occupants,  to 
cause  the  fences  to  be  removed ;  and  to  direct  the  road  to  be 
opened  and  wrorked. 

The  expensiveness  of  the  road  does  not  affect,  and  is  no  ex- 
cuse for  not  discharging  the  duty  of  the  commissioners  ;  and 
the  want  of  funds  is  no  reason  why  the  commissioners  should 
not  proceed  as  far  as  they  can  without  them. 

A  peremptory  mandamus  is,  therefore,  allowed,  requiring 
the  commissioners  to  take  the  steps  prescribed  by  the  statute 
for  the  removal  of  the  fences  and  the  opening  and  working  of 
the  road ;  but  they  are  not  to  be  required  to  work  the  road 
further  than  as  they  have  funds,  or  than  funds  shall  be  pro- 
vided enabling  them  to  do  so. 


SUPREME  COURT. 
THE  PEOPLE  agt.  FELIX  SAXCHEZ. 

An  averment  in  an  indictment,  describing  a  mortal  wound  made  by  a  sword  "  in 
and  upon  the  body,"  is  not  defective,  because  it  does  not  specify  the  part  of 
the  body  in  which  the  wound  was  inflicted ;  nor  is  it  defective  in  stating  only 
one  wound  instead  of  two. 

Such  objections  are  matters  of  form  which,  under  the  statute,  maybe  disregarded 
as  not  tending  to  the  prejudice  of  the  defendant.  Besides,  they  are  objections 
which  may  be  taken  before,  but  not  after  verdict — the  law  on  thia  point  being 
the  same  in  criminal  as  in  civil  cases. 

Where  a  juror,  on  challenge,  stated  that  "he had  read  part  of  the  statements  in 
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the  papers  at  the  time  of  the  homicide,  and  had  formed  a  preconceived  idea  in 
regard  to  the  prisoner's  guilt  or  innocence,  but  had  no  bias  one  way  or  the 
other ;  that  his  preconceived  idea  or  impression  would  in  no  way  influence  his 
verdict,  but  ho  would  be  governed  entirely  by  the  evidence  produced  on  the 
stand  ;"  held,  that  the  juror  was  impartial  within  the  meaning  of  the  law  re- 
quiring jurors  to  be  persons  "  of  sound  judgment  and  well  informed,"  and  was 
properly  allowed  to  be  sworn. 

The  heat  of  passion,  where  there  is  a  design  to  effect  death  by  a  dangerous  weap- 
on, is  no  excuse  in  law  or  palliation  of  the  act,  although  not  premeditated  and 
not  directed  against  any  particular  individual,  but  evinces  a  depraved  mind 
and  a  reckless  disregard  of  human  life. 

New-York  General  Term,  October,  1859. 

Present,  EoosEVELT,  CLERKE  and  SUTHERLAND,  Justices. 

MOTION  for  a  new  trial. 

MR.  ANTHON,  for  motion. 

PETER  B.  SWEENEY,  District- Attorney,  opposed. 

By  the  court — ROOSEVELT,  Ch.  Justice.  The  prisoner, 
Sanchez,  was  convicted  at  a  court  of  sessions  of  the  crime  of 
murder,  in  taking  the  life  of  one  Curnon,  his  wife's  father,  on 
the  6th  of  January  last,  at  No.  154  Sullivan  street,  in  the  city 
of  New-York,  by  stabbing  him  with  a  sword-cane  through  the 
lungs,  in  a  manner  which,  according  to  the  testimony,  must 
have  produced  instantaneous  death. 

Before  the  execution  of  the  sentence,  a  writ  of  error  was 
sued  out  by  the  prisoner  to  bring  the  proceedings  into  the 
supreme  court  for  review,  in  pursuance  of  the  recent  statute 
in  relation  to  capital  convictions  in  the  court  of  sessions  of  this 
city,  which  gives  to  parties  in  such  cases  a  right  to  a  new  trial 
if  the  supreme  court  shall  be  satisfied  that  the  verdict  was 
against  the  weight  of  evidence  or  against  law,  or  that  justice 
requires  a  new  trial,  whether  any  exception  shall  have  been 
taken  or  not  in  the  court  below.  (Laws  of  1855,  p.  613.) 

Several  exceptions,  however,  were  specifically  taken  at  the 
trial,  and  still  insisted  on  as  grounds  for  reversal. 

It  was  contended,  among  other  objections,  that  the  indict- 
ment was  defective  in  not  specifying  the  part  of  the  body  in 
which  the  wound  was  inflicted,  and  in  stating  only  one  wound 
to  have  been  criven  instead  of  two. 
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The  object  of  an  indictment  is  to  give  to  the  prisoner  rea- 
sonable notice  of  the  crime  with  which  he  is  charged,  so  that 
he  may  be  enabled  to  prepare  his  defence,  and  also  to  protect 
him,  if  necessary,  from  a  second  trial  for  the  same  offence,  by 
showing  from  the  record  the  identity  of  the  two  accusations. 

This  indictment  describes  the  stab  as  made  by  a  sword  "in 
and  upon  the  body  "  of  Curnon,  inflicting  upon  his  body  '•  one 
mortal  wound  of  the  breadth  of  one  inch  and  of  the  depth  of 
three  inches,"  of  which  he  "  instantly  died."  The  term  body, 
in  such  a  connection,  clearly  means  only  that  part  of  the  hu- 
man frame  to  which  the  head  and  limbs  are  attached.  Of 
what  consequence  is  it  whether  the  wound  was  given  to  the 
left  side  or  to  the  right  side,  below  the  fifth  rib  or  above  the 
fifth  rib,  or  whether  there  were  two  wounds  or  one,  if  both  or 
either  were  mortal  ?  That  these  minute  particulars  are  not 
matters  of  substance  is  evident  from  the  well  established  rule 
that,  if  averred  one  way  in  the  indictment,  they  may  be  proved 
another  way  on  the  trial.  To  test  the  objection,  let  us  sup- 
pose that  the  wound,  instead  of  three  inches  in  depth,  had 
turned  out  to  be  two  inches  and  three-quarters,  would  the  le- 
gal consequences  have  been  an  acquittal  ?  Even  the  musty 
records  of  antiquity  furnish  no  authority  for  such  a  proposi- 
tion. If  they  did,  we  should  not  feel  ourselves  compelled  to 
follow  it.  The  common  law  is  a  progressive  science,  and  one 
of  its  leading  attributes  is  adaptation  to  the  circumstances  and 
spirit  of  the  age  and  to  the  common  sense  of  the  people,  of 
whose  actions  it  is  made  the  rule,  and  of  whose  will  it  is  the 
presumed  exponent.  The  statute,  too,  admonishes  us  to  disre- 
gard the  mere  cobwebs  of  former  days.  "  Xo  indictment  shall 
be  deemed  invalid,  &c.,  by  reason  of  any  defect  or  imperfec- 
tion in  matters  of  form,  which  shall  not  tend  to  the  prejudice 
of  the  defendant." 

That  the  defendant  did  not  consider  himself  prejudiced,  or 
likely  to  be  prejudiced,  by  the  alleged  uncertainty  of  this  in- 
dictment, is  shown  by  the  fact  that,  instead  of  demurring,  he 
went  to  trial  upon  it,  and  had  no  consciousness  of  the  sup- 
posed error  until  after  a  verdict  of  guilty  had  been  pronounced, 
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and  he  was  instructed  by  his  counsel  to  move  an  arrest  of 
judgment. 

There  are  many  objections  which  may  be  taken  before,  that 
cannot  be  taken  after  verdict.  And  the  law  on  that  point  is 
the  same  in  criminal  as  in  civil  cases. 

The  next  suggestion  relates  to  one  of  the  jurors,  who,  being 
challenged,  said  that  "  he  had  read  part  of  the  statements  in 
the  papers  at  the  time  of  the  homicide,  and  had  formed  a  pre- 
conceived idea  in  regard  to  the  prisoner's  guilt  or  innocence, 
but  had  no  bias  one  way  or  the  other ;  that  his  preconceived 
idea  or  impression  would  in  no  way  influence  his  verdict,  but 
he  would  be  governed  entirely  by  the  evidence  produced  on 
the  stand." 

The  court  below  admitted  the  juror  to  be  qualified,  and  it  is 
quite  obvious  that  if  jurors  are  on  such  grounds  to  be  rejected, 
it  will  be  impossible  at  the  present  day  to  administer  justice 
in  cases  sufficiently  exciting  to  inspire  a  newspaper  paragraph. 
Every  male  adult  over  twenty-one  and  under  sixty,  "  in  pos- 
session of  his  natural  faculties,  and  not  infirm  or  decrepit,  of 
sound  judgment  and  well  informed  "  (and  no  other  can  be  a 
juror),  must  read  the  news  of  the  day,  and  must,  from  such 
reading,  form  some  "  idea  or  impression."  If  an  idea  or  im- 
pression, therefore,  is  to  be  a  disqualification,  no  competent 
juror  at  the  present  time  can  be  found ;  for  no  man,  in  a  land 
of  newspapers,  can  be  "  well  informed  "  without  reading,  or, 
with  a  "  sound  judgment,"  can  read  without  receiving  an 
"  idea  or  impression." 

The  case  of  Cancemi,  when  last  under  review  in  the  court 
of  appeals,  involved  two  propositions,  one  relating  to  the  al- 
leged improper  allowance  of  a  juror,  and  the  other  to  the  er- 
roneous charge.  All  the  judges  agreed  that  there  was  an  error 
in  the  charge,  but  all  did  not  agree,  nor  was  it  necessary  to  the 
result  that  they  should,  that  the  juror  was  improperly  ad- 
mitted. In  other  words,  all  agreed  in  the  propriety  of  a  new 
trial,  some  on  one  ground,  some  on  the  other,  and  some  on 
both.  The  decision,  therefore,  can  hardly  be  considered  as 
a  controlling  authority  on  either  of  the  questions  referred  to — 
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certainly  not  to  support  the  proposition  for  which  it  is  cited  in 
the  present  case.  In  its  strongest  aspect  it  went  no  further 
than  to  hold  that  a  juror  who  had  both  "  formed  and  ex- 
pressed an  opinion,"  which  was  so  fixed  that  it  would  require 
an  affirmative  evidence  to  dislodge  it,  was  not  qualified  to  sit 
as  an  impartial  umpire  between  the  people  and  the  prisoner. 
The  case  of  Cancemi,  therefore,  although  it  illustrates,  does 
not  dispose  of  that  of  Sanchez,  and  we  think  the  principle 
contended  for  will  be  found  so  embarrassing  in  practice  that 
it  should  rather  be  restricted  than  extended. 

To  understand  the  other  points  discussed  by  the  prisoner's 
counsel,  a  brief  statement  of  facts  is  necessary.  Sanchez,  it 
appears,  only  a  few  weeks  previous  to  the  homicide,  had  been 
married  to  Curnon's  daughter,  and  had  taken  up  his  residence 
in  the  same  house  with  his  father-in-law.  The  family  con- 
sisted of  Mr.  and  Mrs.  Curnon,  their  two  daughters,  and  San- 
chez. On  the  night  in  question  he  had  possessed  himself,  for 
what  reason  does  not  appear,  of  Curnon's  sword-cane,  or  rather 
of  the  sword  drawn  from  the  cane,  and  with  his  wife  was  in 
the  room  of  his  father-in-law,  the  old  people  being  below  in 
the  basement.  Mrs.  Curnon  says : 

"  My  husband  and  I  proceeded  up  stairs  to  go  to  bed,  and 
found  the  door  of  the  parlor,  which  was  the  room  in  which  my 
husband  and  I  slept,  locked;  I  saw  Sanchez  standing  by  his 
bedside  as  I  looked  in  through  the  small  window  at  the  head  of 
the  stairs ;  I  said,  '  Feelee,  open  the  door,'  which  I  repeated 
three  times ;  but  he  made  no  reply ;  I  then  spoke  to  Sarah 
Jane,  who  was  sitting  up  in  the  bed,  and  said,  '  Sarah  Jane, 
open  the  door ;'  to  which  she  answered,  '  He  won't  let  me  ;'  I 
put  my  hand  to  the  door  and  gave  it  one  shove,  and  it  flew 
open,  which  forced  me  into  the  room,  my  husband  must  have 
followed  me ;  there  was  no  one  there  but  Sanchez,  who 
bounded  out  of  the  bedroom  as  I  came  in  the  door  ;  lie  rushed 
upon  me  and  stabbed  me  with  a  sword  which  he  held  in  his 
hand  ;  then  Sarah  Jane  jumped  out  of  the  bed  and  passed 
him,  he  turned  quick  and  gave  her  a  stab  in  the  shoulder  ;  he 
then  turned  upon  my  husband,  1  saw  my  husband's  hand 
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raised ;  I  saw  Sanchez  make  a  plunge  at  him  with  the  sword- 
cane,  I  saw  but  one  blow  ;  in  the  morning  I  saw  my  husband 
lying  dead  on  the  floor,"  &c. 

Here  would  seem  to  have  been,  in  the  common  acceptation 
of  the  term,  no  "  premeditated  design  to  effect  the  death  of  the 
person  killed,"  but  still  the  act  may  be  murder.  Killing,  says 
the  statute,  shall  be  deemed  murder  "  when  perpetrated  by 
any  act  imminently  dangerous  to  others,  and  evincing  a  de- 
praved mind,  regardless  of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any  particular  indi- 
vidual." Whoever  recklessly  uses  a  murderous  weapon  is  in 
law  responsible  for  the  consequences.  The  law  does  not  re- 
gard the  want  of  adequate  motive  as  a  mitigation  or  justifica- 
tion, or  as  evidence  of  that  species  of  insanity  which  makes  the 
perpetrator  an  irresponsible  machine.  Mere  jealousy,  like 
hatred  or  malice,  may  explain,  but  cannot  excuse,  the  wanton 
disregard  of  human  life.  The  object  of  penalties  is  to  compel 
men  to  control  their  depraved  minds,  and  to  teach  them  not  to 
yield  to  frenzied  passion.  In  this  view,  what  defence  could  it 
be  to  say  that  some  person  had  told  the  prisoner — falsely  as 
appears — that  his  wife  had  been  unfaithful  ?  The  rumor  com- 
municated to  the  injured  husband  might  inflame  passion,  but, 
in  the  case  of  a  "  dangerous  weapon,"  would  have  no  ten- 
dency to  show  any  absence  of  "  design  to  effect  death,"  so  as 
to  reduce  the  crime  from  murder  to  manslaughter.  More  es- 
pecially was  the  inquiry  irrelevant  when  the  person  killed,  in- 
stead of  being  the  alleged  adulterer,  was  the  father  of  the  wife. 

Is  a  husband,  on  being  told  of  his  wife's  supposed  infidelity, 
to  seize  a  dagger,  and  on  the  instant  commence  stabbing  every 
person  that  comes  near  him,  and  then  to  quote  the  monstrous 
atrocity  of  the  act,  in  connection  with  such  rumor,  true  or  false, 
as  evidence  of  insane  frenzy  ?  We  think  not,  and  that  the 
question  objected  to  by  the  public  prosecutor,  although  it 
might  as  well  have  been  allowed,  was  lawfully  overruled,  and 
that  no  injustice  has  been  done  by  its  exclusion. 

The  same  remark  applies  to  several  other  questions  which 
were  excluded  by  the  court  below. 
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A  point  has  been  raised  as  to  the  testimony  of  the  prisoner's 
wife,  who  by  consent  was  permitted  to  be  sworn  on  his  be- 
half, but  who,  when  sworn,  stated  that  her  husband  did  not 
accuse  her  of  any  improper  intercourse.  This  statement  being 
sought  to  be  contradicted  by  her  answers  before  the  coroner, 
the  district- attorney  objected  to  the  question,  on  the  ground 
that  a  party  cannot  impeach  his  own  witness.  Such,  undoubt- 
edly, is  the  rule  of  law.  There  was,  therefore,  no  legal  error 
in  the  exclusion.  And  as  to  any  supposed  injustice,  it  was 
sufficiently  obviated  by  the  subsequent  admission  of  all  the 
proceedings  had  before  the  coroner,  and  among  them  the  fol- 
lowing statement: 

"  My  husband  accused  me  of  having  improper  intercourse 
with  a  man  named  Annisetto  Lajeunechette,  and  threatened 
that  unless  I  told  the  truth  he  would  stab  me ;  he  accused  me 
of  being  a  prostitute ;  I  was  sitting  up  in  bed  crying  at  the 
time  ;  my  mother  knocked  at  the  door  on  account  of  his  re- 
marks ;  I  heard  her  burst  in  the  door." 

So  that  if  the  defendant's  own  witness  had  in  fact  contra- 
dicted herself,  both  the  versions  given  by  her  were  submitted 
to  the  jury  to  be  weighed  as  they  might  deem  proper.  Which 
of  the  two  they  believed  does  not  appear;  but  neither,  it  is 
clear,  warranted  or  was  deemed  to  warrant  a  verdict  of  ac- 
quittal or  of  manslaughter. 

The  result  is: 

First.  That  the  indictment,  in  the  particulars  excepted  to, 
was  sufficient,  or  that  its  defects,  if  any,  were  merely  formal, 
and  were  cured  by  the  statute  of  amendments  and  by  the  ver- 
dict 

Second.  That  the  juror  objected  to,  being  impartial  within 
the  meaning  of  the  law  requiring  jurors  to  be  persons  of 
"  sound  judgment  and  well  informed,"  was  properly  allowed 
to  be  sworn. 

Third.  That  whether  information  of  his  wife's  alleged  infi- 
delity was  communicated  to  the  prisoner  or  not,  and  whether 
such  information,  if  communicated,  was  true  or  not,  was  an 
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immaterial  inquiry,  as  it  in  no  way  tended  to  justify  the  homi- 
cide or  to  reduce  its  grade  from  murder  to  manslaughter. 

Fourth.  That  neither  the  evidence  excluded,  nor  the  evidence 
received,  had  any  tendency  to  show  legal  insanity,  or  to  ex- 
empt the  perpetrator  of  the  homicide  from  responsibility  for  his 
acts. 

Fifth.  That  the  heat  of  passion,  where  there  is  a  design  to 
effect  death  by  a  dangerous  weapon,  is  no  excuse  in  law  or 
palliation  of  the  act,  although  not  premeditated  and  not  directed 
against  any  particular  individual,  but  evinces  a  depraved  mind 
and  a  reckless  disregard  of  human  life. 

Sixth.  That,  as,  therefore,  there  was  no  legal  error  in  the 
rulings  of  the  court  below,  and,  tested  by  the  statute  "  of 
crimes  punishable  with  death,"  no  injustice  in  the  verdict  of 
the  jury,  the  application  for  a  new  trial  must  be  denied  and 
the  judgment  affirmed. 

Justice  SUTHERLAND  said  he  agreed  with  the  chief  justice 
in  his  conclusions  upon  the  merits  of  the  case,  but  could  not 
give  his  assent  to  that  part  of  the  opinion  which  made  or  ap- 
peared to  make,  a  prevailing  public  sentiment  superior  to  the 
common  law.  lie  could  not  believe  that  current  public  opin- 
ion could  in  any  sense  be  considered  safer  than  the  common 
law,  or  that  it  could  be  dignified  as  an  element  of  the  common 
law. 


SUPREME  COURT. 

SARAH  E.  WIGHTMAX  agt.  ROBERT   II.    SHAXKLAND  and 
ELEAZER  HAXXAX. 

Where  the  answer  of  the  defendant  is  sufficient  to  bar  the  action,  and  it  is  de- 
murred to,  and  the  demurrer  is  determined  in  favor  of  the  answer,  the  proper 
judgment  to  be  entered  is  a  linal  judgment  that  the  plaintiff  take  nothing  by 
his  complaint,  and  a  dismissal  thereof,  although  there  may  be  issues  of  fact 
joined  in  the  cause. 
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But  where  the  matter  stated  in  the  answer  is  demurred  to,  and  it  is  determined 
by  the  court  that  it  is  such  matter  as  the  defendant  has  a  right  to  state  as  a 
defence,  though  not  constituting  a  bar  to  the  action,  and  "judgment  for  de- 
fendant with  leave  to  plaintiff  to  withdraw  the  demurrer  in  twenty  days,  on 
payment  of  costs,"  is  directed  ;  the  defendant  is  irregular  in  entering  a  judg- 
ment/or costs,  where  the  terms  are  not  complied  with  by  the  plaintiff.  The  de- 
cision should  stand  as  an  order  overruling  the  demurrer.  What  remedy  the 
defendant  has  for  his  costs  is  not  very  clear. 

It  is  now  well  settled,  that  matter  may,  under  certain  circumstances,  be  stated  in 
an  answer  by  way  of  defence  which  will  not  constitute  a  bar,  but  such  an  an- 
swer cannot  be  demurred  to,  or  if  demurred  to  it  will  be  overruled. 

Niagara  General  Term,  September,  1859. 

Present,  GREENE,  P.  J.,  MARVIN  and  DAVIS,  Justices, 

APPEAL  from  judgment  entered  upon  demurrer  to  answer. 
The  action  was  to  recover  damages  for  a  libel.  The  matter 
complained  of  as  libelous  is  set  forth  in  the  complaint  with  in- 
nuendoes. 

The  defendants  denied  the  complaint  generally  ;  and  then, 
for  a  second  and  farther  answer,  alleged  that  the  facts  em- 
braced in  the  supposed  libel  were  substantially  true,  to  wit: 
(then  follow  various  allegations  of  facts,  which,  however,  do 
not  entirely  meet  and  cover  all  the  libelous  matter  as  stated  in 
the  complaint).  The  plaintiff  demurred  to  this  answer  on  the 
ground  that  it  was  "  insufficient  in  law  to  bar  the  plaintiff's 
cause  of  action,  or  any  part  thereof." 

The  issue  raised  by  the  demurrer  was  tried,  before  Justice 
GROVER,  at  the  circuit  and  special  term,  held  in  Cattaraugus 
county,  in  July,  1858,  and  the  court  ordered  judgment  for  de- 
fendants, with  leave  to  the  plaintiff  to  withdraw  the  demurrer, 
&c.,  in  twenty  days,  on  payment  of  costs.  The  defendants 
entered  an  order  "  that  the  said  demurrer  be,  and  the  same 
hereby  is  overruled,  and  the  defendants  have  judgment  there- 
on. And  it  is  further  ordered,  that  the  plaintiff  have  leave  lo 
withdraw  her  demurrer  in  twenty  days  from  the  service  of  a 
copy  of  this  order,  on  payment  of  costs." 

The  plaintiff's  attorney  took  no  action  in  the  case,  and  the 
record  or  papers  show  another  order  or  judgment,  entered  in 
October,  with  the  caption,  "judgment  signed,  October  8th, 
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1858."  After  reciting  the  previous  proceedings  in  the  case, 
and  that  twenty  days  had  elapsed,  and  that  the  demurrer  had 
not  been  withdrawn  nor  the  costs  paid,  it  is  declared,  "  now, 
on  motion  of  Lamb  &  Bolles,  attorneys  for  the  defendants,  it 
is  adjudged  that  the  defendants  recover  of  the  plaintiff  the  sum 
of  thirty -seven  dollars  and  sixty-five  cents,  for  their  costs  and 
disbursements  in  this  action."  This  is  signed  by  the  clerk. 

At  a  special  term  held  in  Erie  county,  in  November,  1858, 
present  Justice  MARVIN,  the  plaintiff's  counsel  moved  that  the 
judgment  be  set  aside  for  irregularity.  It  was  ordered  that  the 
judgment  be  set  aside,  that  the  plaintiff  have  leave  to  with- 
draw her  demurrer  upon  payment  of  costs,  within  twenty  days, 
that  if  she  failed  to  do  so,  the  defendants  should  be  at  liberty 
to  have  the  costs  of  the  action  adjusted  and  to  enter  final  judg- 
ment, disposing  of  the  whole  case  in  their  favor.  The  plaintiff 
not  availing  herself  of  the  leave  to  withdraw  the  demurrer,  &c., 
the  defendants  entered  final  judgment,  dismissing  the  com- 
plaint, and  that  the  defendants  recover  their  costs  and  disburse- 
ments, $37.52,  and  that  they  have  execution  therefor. 

From  this  judgment  the  plaintiff  appealed  to  the  general 
term. 

A.  G.  ElCE,  for  plaintiff. 

D.  II.  BOLLES,  for  defendants. 

By  the  court— MARVIN,  Justice.  It  is  quite  clear  that  this 
judgment  cannot  be  sustained,  but  what  should  be  done  with 
it  is  not  quite  so  clear.  I  was  led  into  error  by  the  papers 
and  the  positions  of  counsel  at  the  Erie  November  special  term, 
1858,  as  to  what  had  actually  been  decided  by  brother  GRO- 
VER,  upon  the  trial  of  the  issue  raised  by  the  demurrer.  I 
understood,  and  so  my  written  opinion  distinctly  shows,  that 
the  court,  in  deciding  the  issue  raised  by  the  demurrer,  decided 
that  the  answer  stated  facts,  which  constituted  a  complete  bar 
to  the  action.  And  I  held,  upon  this  assumption,  that  the 
judgment  entered  by  the  defendants  should  have  been  final, 
disposing  of  the  entire  case.  It  was  then  argued  by  the  coun- 
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sel  for  the  plaintiff,  that,  as  there  was  an  issue  of  fact,  no  judg- 
ment  could  be  entered  until  such  issue  had  been  tried.  In 
answer  to  this  position,  I  remarked,  "this  depends  upon  the 
nature  of  the  issue.  If  there  is  an  issue  of  fact,  and  also  an 
issue  of  law,  and  the  latter  is  first  tried,  and  the  decision  upon 
it  is  in  favor  of  the  defendant,  but  the  question  decided  does 
not  bar  the  action,  the  issue  of  fact  must  be  tried  before  the 
judgment  roll  is  made  up,  but  if  the  defendants'  plea  in  answer 
is  sufficient  to  bar  the  action,  and  is  demurred  to,  and  the  de- 
murrer is  determined  in  favor  of  the  answer,  the  judgment,  that 
the  plaintiff  take  nothing  by  his  complaint,  is  the  proper  judg- 
ment, though  there  may  be  issues  of  fact  joined  in  the  cause. 
The  reason  of  this  is  quite  obvious.  If  the  defendant  states, 
in  one  answer,  facts  which  constitute  a  bar  to  the  action,  and 
these  facts  are  admitted  by  the  demurrer,  there  can  be  no  ne- 
cessity of  trying  any  of  the  issues  of  fact,  as  the  defendant 
must  have  judgment  upon  the  whole  record."  (See  Ora.  Pr. 
760  et  seq.,  and  cases  there  cited.) 

Thus  is  seen  the  ground  upon  which  my  decision  proceeded, 
I  supposed  that  Justice  GROVER  had  decided  that  the  matter  of 
the  answer  constituted  a  bar.  I  was  not  reviewing  his  decision. 
The  question  before  me  was  a  question  of  practice,  whether 
the  defendants'  attorney  had  followed  out  the  decision  of  the 
court.  We  have  now  published,  for  the  first  time,  the  opin- 
ion of  Justice  GROVER,  delivered  at  the  time  he  decided  the 
issue  raised  by  the  demurrer,  and  it  is  now  entirely  clear  that 
he  did  not  understand  or  decide  that  the  matter  stated  in  the 
answer  constituted  a  complete  defence — bar  to  the  action.  But 
he  regarded  it  as  matter  which  the  defendants  had  a  right,  in 
the  action  of  libel,  to  plead  or  state  in  an  answer.  He,  there- 
fore, overruled  the  demurrer,  furnishing  a  brief  direction, 
"judgment  for  defendants,  with  leave  to  plaintiff  to  withdraw 
the  demurrer,  &c.,  in  twenty  days,  on  payment  of  costs."  Upon 
this  direction,  the  attorneys  for  the  defendants  entered  the 
judgment  for  costs,  without  dismissing  the  complaint.  They 
called  it  a  judgment.  Its  caption  is,  "judgment  signed  Octo- 
ber 8th,  1808."  The  language  is,  "  it  is  adjudged  that  the  de- 
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fendants  *recover  of  the  plaintiff  the  sum  of  $37.65,  for  their 
costs  and  disbursements  in  this  action."  This  judgment  or 
order  I  set  aside,  and  very  properly,  as  I  still  think,  regarding 
it  as  a  judgment,  and  not  simply  as  an  order.  I  know  of  no 
practice  justifying  such  a  judgment  The  Code  declares,  "a 
judgment  is  the  final  determination  of  the  rights  of  the  parties 
in  an  action."  (Section  245.)  By  section  400,  "  every  direc- 
tion of  a  court  or  judge,  made  or  entered  in  writing,  and  not 
included  in  a  judgment,  is  denominated  an  order."  By  sec- 
tion 349,  an  appeal  is  given  from  an  order,  "  when  it  sustains 
or  overrules  a  demurrer." 

The  defendant's  attorneys  should  not  have  attempted  to  en- 
ter a  judgment  in  this  case,  unless  they  understood  the  court 
as  deciding  that  the  matter  pleaded  constituted  a  complete  bar, 
and  then  the  judgment  should  have  been  final,  dismissing  the 
complaint,  so  that  the  plaintiff  could  have  appealed  from  it  as 
a  judgment,  and  if  affirmed  on  appeal,  then  could  appeal  to 
the  court  of  appeals.  Understanding  that  the  court  at  special 
term  had  so  decided,  I  directed  the  judgment  to  be  put  in  the 
form  of  a  final  judgment.  In  this  I  erred  from  a  misappre- 
hension of  what  the  special  term  had  actually  decided.  I 
ought  simply  to  have  set  the  judgment  aside,  leaving  the  order 
entered  at  the  special  term,  overruling  the  demurrer,  and  giv- 
ing the  plaintiff  leave  to  withdraw  it  on  payment  of  costs,  &c'., 
to  stand.  I  will  not  now  stop  to  inquire  what  the  remedy  of 
the  defendants  was  for  their  costs. 

It  is  now  well  settled  that  matter  maj*,  under  certain  circum- 
stances, be  stated  in  an  answer  by  way  of  defence,  which  will 
not  constitute  a  bar,  and,  of  course,  if  that  is  allowable,  such 
answer  cannot  be  demurred  to,  or,  if  a  demurrer  is  interposed, 
it  will  be  overruled.  (See  Howjhijon  agt.  Townsend,  8  How.  Pr. 
R.  441 ;  Bush  agt  Prosper,  1  Ker.  352 ;  Howard's  Code,  and 
cases  cited  under  section  149 ;  and  section  164,  relating  to  actions 
for  liltel  or  slander,') 

By  the  Code  as  amended  in  1857  (section  153),  the  plaintiff 
may  demur  to  nn  answer  containing  new  matter,  "  when  upon 
its  face  it  docs  not  constitute  a  counter-claim  or  defence."  It 
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is  added,  "  and  the  plaintiff  may  demur  to  one  or  more  of  such 
defences  or  counter-claims,  and  reply  to  the  residue  of  the 
counter-claims."  Prior  to  1857,  the  language  -\vas,  "  the  plain- 
tiff may,  in  all  cases,  demur  to  the  answer  for  insufficiency, 
stating  in  his  demurrer  the  grounds  thereof."  As  I  under- 
stand the  Code  (See  Houghton  agt.  Townsend,  supra),  little  or 
no  change  was  effected  by  this  amendment  of  1857,  as  I  held 
that  any  new  matter,  that  was  available  as  a  partial  defence, 
might  be  pleaded,  unless  it  was  matter  that  could  be  given  in 
evidence  under  a  denial  answer,  as  evidence  in  mitigation  of 
damages  in  assault  and  battery,  &c.,  &c.  By  the  amendment 
of  1857,  however,  the  language  "for  insufficiency"  is  omit- 
ted, and  now  he  may  demur  to  the  answer  when  upon  its  face 
it  does  not  constitute  a  counter-claim  or  defence,  so  that  the 
question  is,  does  the  new  matter  pleaded  constitute  a  counter- 
claim or  defence.  In  other  words,  is  it  matter  that  may  be 
pleaded  in  an  answer  ?  Not,  is  it  matter  that  will  bar  the  ac- 
tion. If  it  is  matter  that  may  be  pleaded  by  way  of  defence, 
any  demurrer  to  it  must  be  overruled.  The  amendment  of 
1857,  by  leaving  out  the  worcls  "  for  insufficiency,"  have  prob- 
ably removed  any  doubt  previously  existing  as  to  the  proper 
construction  to  be  given  to  the  word  defence.  This  word  is  left 
to  stand  with  the  construction  previously  given  to  it. 

I  notice  in  this  case,  though  the  action  was  commenced  af- 
ter the  amendment  of  1857,  that  the  pleader  has  demurred  on 
the  ground  that  the  answer  is  insufficient  in  law  to  bar  the 
plaintiff's  cause  of  action  or  any  part  thereof.  But,  as  already 
stated,  I  did  not  assume  at  the  special  term  to  review  the  de- 
cision of  Justice  GROVER.  The  question  before  me  was  one  of 
regularity.  The  decision  of  Justice  GROVER  is  not  new  be- 
fore us,  as  he  did  not,  as  the  case  is  now  understood,  decide 
that  the  matter  stated  in  the  answer  barred  the  action.  Such 
judgment  has  been  entered  in  pursuance  of  my  directions 
made  at  a  special  term,  upon  a  motion  to  set  the  judgment  en- 
tered aside.  All  the  proceedings,  from  and  including  the  entry 
of  the  judgment  founded  upon  the  decision  of  Justice  GROVER, 
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have  been  irregular  and  should  be  set  aside.  There  has  been 
no  decision  authorizing  such  a  judgment. 

It  is  not  a  case  for  reversing  the  judgment.  There  should 
have  been  an  appeal  from  the  order  made  by  me,  or  some 
course  should  have  been  taken  to  put  the  court,  at  a  special 
term,  in  possession  of  the  facts  as  they  really  existed.  Unless 
the  respective  attorneys  actually  understood  that  Justice 
GROVER  decided  that  the  answer  constituted  a  bar  to  the  ac- 
tion, they  must,  upon  reading  my  opinion,  have  discovered 
that  I  had  fallen  into  error. 

I  think  the  judgment  entered  upon  the  decision  of  Justice 
GROVER  and  all  subsequent  proceedings  should  be  set  aside, 
upon  the  ground  of  irregularity. 


UNITED  STATES  CIRCUIT  COURT. 
E.  B.  CROCKER  et  al  agt  HEMAN  J.  REDFIELD. 

Coin  shipped  from  China,  described  in  the  invoices  as  "copper  cash,"  which 
passes  in  China  by  count  as  money,  and  the  only  coin  there,  cannot  be  im- 
ported into  this  country  free  of  duty,  or  brought  within  the  free-list,  without  at 
first  proving  that  it  was  imported  to  be  used  as  part  of  the  currency  of  the 
country,  or  that  it  is,  or  was  at  the  time  of  the  importation,  a  part  of  such  cur- 
rency. 

A  protest  made  against  the  payment  of  the  duty  and  penalty  on  an  article  of  im- 
portation, after  the  money  is  paid  and  in  the  hands  of  the  collector,  and  the 
duty  is  ascertained  comes  too  late. 

It  seems,  that  a  suit  cannot  be  sustained  for  a  balance  of  money  paid  for  duties  in 
the  hands  of  the  collector,  where  the  amount  was  tendered  to  the  piaintiffe  be- 
fore suit  brought. 

New  -  York,  October,  1859. 
MOTION  for  judgment 

MR.  GmswoLV,for  plaintiff*. 
MIL  EVST,  for  defendant. 
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NELSON,  C.  J.  The  suit  is  brought  in  this  case  to  recover 
an  excess  of  duty  paid  under  protest,  (1)  on  a  shipment  of 
Chinese  coin,  and  (2)  on  a  shipment  of  Jute  in  1854,  1855. 
(I.)  The  coin  shipped  was  one  thousand  boxes  which  is  de- 
scribed in  the  invoices  "  copper  cash."  It  appears  from  the 
evidence  in  the  case,  that  this  description  of  coin,  at  the  time 
of  the  importation  from  China,  passed  in  that  country  by  count 
as  money,  and  was  known  by  the  designation  of  "copper 
cash,"  the  only  coin  in  China.  That  the  pieces  were  composed 
of  60  per  cent,  to  70  per  cent,  copper ;  and  30  per  cent,  to  40 
per  cent,  of  lead  or  nickel. 

The  plaintiffs  claim  that  the  article  is  entitled  to  be  imported 
into  the  country  free  of  duty  under  schedule  I  of  the  Tariff 
Act  of  1846,  within  the  words  "  coins,  gold,  silver  and  cop- 
per." The  collector  claims  that  it  falls  under  the  description 
in  schedule  H,  "  copper  when  old  and  fit  only  to  be  newly 
manufactured,"  and  chargeable  with  a  duty  of  five  per  cent. 

The  purpose  for  which  the  coin  was  imported  is  nowhere 
stated  in  the  case.  Some  light,  we  think,  might  have  been 
thrown  upon  the  question  if  evidence  had  been  given  on  this 
point ;  for  we  are  inclined  to  think  that  the  clause  in  the  free- 
list  had  reference  to  coins  that  were  imported  into  the  country 
for  circulation  as  money,  and  inasmuch  as  no  such  purpose  ap- 
pears in  respect  to  the  coin  in  question,  and  no  inference  can 
be  drawn  to  this  effect  from  the  description  or  designation  of 
the  article,  the  better  opinion  is  that  it  has  been  properly  ar- 
ranged under  schedule  H,  within  the  terms  above  referred  to. 

At  least  in  our  view  of  the  clause  of  the  free-list,  we  are  of 
opinion  that  the  article  in  question  cannot  be  brought  within 
it,  without  at  first  proving  that  it  was  imported  to  be  used  as 
part  of  the  currency  of  the  country,  or  that  it  is  or  was  at  the 
time  of  the  importation  a  part  of  such  currency. 

II.  As  it  respects  the  excess  of  duty  claimed  to  be  recovered 
upon  the  shipment  of  Jute,  it  is  a  sufficient  answer  to  say  that 
the  protest  is  defective.  It  appears  on  the  face  of  it  that  the 
money  was  paid,  and  in  the  hands  of  the  collector  before  it 
was  made  against  the  payment  of  the  duty  and  penalty. 
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There  is  no  date  to  it,  but  the  inference  is  unavoidable  from 
the  facts  stated.  Indeed,  a  balance  is  still  in  the  hands  of  the 
collector  of  $92.85.  It  is  said  that  the  money  was  only  de- 
posited with  the  collector  as  a  security  for  the  payment  of  the 
duties  when  ascertained,  and  that  the  application  did  not  take 
place  till  the  ascertainment  of  the  duties.  Admitting  this  to 
be  so,  we  do  not  agree  to  the  consequence  claimed.  The 
money  deposited  was  to  be  applied  by  the  collector  to  the 
duties,  and  it  cannot  be  said  after  this  that  it  was  paid  com- 
pulsorily  in  order  to  get  possession  of  the  goods.  The  protest 
after  the  duties  were  ascertained  came  too  late. 

3.  We  do  not  think  that  the  suit  should  be  sustained  for  the 
$92.85,  as  this  was  tendered  to  the  plaintiffs  before  suit  brought. 
The  plaintiffs  knew  that  sum  was  ready  for  them  at  any  time 
since  the  ascertainment  of  the  duties.  Judgment  for  the  de- 
fendant. 


UNITED  STATES  CIECUIT  COURT. 
ENOCH  RIESS  et  al.  agt.  HEMAN  J.  REDFIELD. 

Where  it  appeared  that  the  usual  rate  of  commission  at  China,  upon  goods  im- 
ported from  there,  was  two  per  cent.,  field,  that  an  additional  charge  of  one- 
half  per  cent,  therefor,  at  the  custom-house,  was  error. 

The  market  value  of  goods  at  the  port  of  exportation  is  the  criterion  to  govern  the 
officers  at  the  customs;  and  any  discounts  that  may  be  made  to  the  parties  pur- 
chasing are  not  to  be  taken  into  the  account. 

Appraisers  cannot  add  to  the  invoice  value  of  goods,  as  a  charge  for  export  duty 
at  the  port  of  shipment,  upon  the  ground  that  the  invoice  value  is  too  low. 
If  they  regard  the  invoice  value  as  too  low,  they  must  raise  it  by  appraisal  in 
the  ordinary  way. 

New  -  York,  October,  1859. 
MOTION  for  judgment. 

MR.  GRISWOLD,  for  plaintiffs. 
MR.  HUNT,  for  defendant. 
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NELSON,  C.  J.  This  action  is  brought  by  the  importers 
to  recover  an  excess  of  duties  paid  under  protest.  The  goods 
were  imported  from  China.  ISTo  question  has  been  made  upon 
the  invoice  value  at  the  port  of  shipment ;  the  objections  are 
confined  to  the  additional  charges  made  at  the  custom-house, 
thereby  increasing  the  dutiable  value. 

The  first  is,  that  half  per  cent,  was  added  to  the  charge  for 
commission  at  China,  making  them  two  and  a  half  per  cent, 
when  the  usual  rate  is  only  two  per  cent. 

The  proof  in  the  case  is  full  that  two  per  cent,  only  was 
charged,  and  that  it  is  the  usual  rate  of  commission.  It  was 
error,  therefore,  in  adding  the  half  per  cent. 

II.  It  is  objected  that  the  collector  erred  in  striking  from 
the  invoice  two  per  cent,  discount  from  the  invoice  value, 
which  discount  is  made  to  the  purchaser  of  the  goods,  as  this 
abatement  in  the  price  is  generally  made  according  to  the 
usage  of  the  trade  in  China.     The  answer  to  this  objection  is, 
that  the  market  value  at  the  port  of  exportation  is  the  crite- 
rion to  govern  the  officers  at  the  customs  ;  and  any  discounts 
that  may  be  made  to  the  parties  purchasing  are  not  to  be  taken 
into  account. 

These  discounts  may,  and  often  do,  depend  upon  the  par- 
ticular terms  of  the  purchase. 

There  are  cases  which  have  been  heretofore  before  the  court, 
in  which  it  appeared  that  the  trade  in  the  foreign  country  had 
agreed  upon  a  rate  of  prices  for  certain  classes  of  goods,  and, 
as  the  price  subsequently  fluctuated,  made  a  discount,  if  the 
price  fell  below,  or  an  addition  if  it  rose  above  the  standard,  as 
a  mode  of  fixing  the  market  value  at  the  time.  The  court 
held,  that  an  arbitrary  rejection  of  the  discount  under  the  cir- 
cumstances stated  at  the  customs  in  ascertaining  the  dutiable 
value  was  erroneous.  But  the  present  case  is  altogether  a 
different  one,  and  not  governed  by  the  principle  of  that  class 
of  cases. 

III.  An  addition  was  made  by  the  appraisers  to  the  invoice 
value  as  a  charge  for  export  duty  at  the  port  of  shipment, 
which,  as  is  shown  in  the  case,  had  no  existence. 
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This  duty  when  not  found  in  the  invoice  is  paid  by  the 
seller  of  the  goods  to  the  government,  and  enters  into  the  in- 
voice value  of  the  article.  One  of  the  appraisers,  who  is  a 
witness  in  the  case,  admits  that  the  invoice  value  was  not  raised 
by  an  appraisement;  and  that  the  addition  of  the  export 
charges  was  made  upon  the  idea  that  the  invoice  value  of  the 
goods  was  too  low.  This  was  an  error.  If  the  appraisers  re- 
garded the  invoice  value  as  too  low,  they  could  have  raised  it 
by  appraisal  in  the  ordinary  way,  which  would  have  afforded 
the  importer  the  right  of  appeal  to  the  merchant  appraisers, 
instead  of  adding  an  arbitrary  and,  as  it  appears,  a  fictitious 
charge  for  exportation. 

The  plaintiffs  are  entitled  to  a  judgment  for  the  excess  aris- 
ing from  the  claim  of  two  and  a-half  instead  of  two  per  cent, 
commission,  and  also  out  of  the  charges  for  export  duty.  The 
amount  to  be  settled  by  the  clerk  if  the  counsel  do  not  agree 
upon  it. 

&  F.  Goodridge  et  als.  agt.  Heman  J.  Redfield ;  F.  A.  Chase 
et  als.  agt.  The  Same.  It  is  stipulated  these  cases  shall  abide 
the  result  in  the  above  case.  Judgment  for  the  plaintiffs  on 
the  same  principles. 


SUPREME  CO  UET. 

VALENTINE    FRELIGH  agt.  JAMES    D.  BRINK  and   NOAH 

SNIDER. 


The  statement  upon  which  judgment  in  this  case  was  confessed  is  as  follows :  "  The 
above  indebtedness  arose  on  a  promissory  note  made  by  the  defendants  to  the 
plaintiff,  dated  June  21st,  1854,  in  the  sum  of  seven  hundred  dollars,  with  in- 
terest ;  that  amount  of  money  being  had  by  the  defendants  of  the  plaintiff,  and 
upon  which  there  is  this  day  due  the  sum  of  seven  hundred  and  eighty-two  dol- 
lars and  seven  cents ;  together  with  eighty  dollars  and  forty-one  cents,  now  due 
the  plaintiff  from  the  defendants  as  costs,  in  an  action  brought  against  the  do 
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fendants  by  the  plaintiff  on  said  promissory  note,  in  the  supreme  court,  which 
suit  is  now  discontinued  by  the  plaintiff,  upon  this  confession  of  judgment  to 
him  by  the  defendants,"  —  held,  sufficient,  under  the  statute.  (This  decision  re- 
verses that  at  special  term,  16  How.  272.) 

Albany  General  Term,f  September,  1858. 

Present,  WRIGHT,  GOULD  and  HOGEBOOM,  Justices. 

APPEAL  from  decision  at  special  term,  setting  aside  the  judg- 
ment by  confession  in  this  case. 

Jeremiah  Eussell,  a  judgment-creditor  of  the  defendants, 
Brink  and  Snider,  moves  to  set  aside  the  judgment  entered  by 
confession  in  this  action  for  the  insufficiency  of  the  statement, 
which  is  in  the  following  words:  "The  above  indebtedness 
arose  on  a  promissory  note,  made  by  the  defendants  to  the 
plaintiff,  dated  June  21st,  1854,  in  the  sum  of  seven  hundred 
dollars  with  interest  ;  that  amount  of  money  being  had  by  the 
defendants  of  the  plaintiff,  and  upon  which  there  is  this  day 
due  the  sum  of  seven  hundred  and  eighty-two  dollars  and 
seven  cents  ;  together  with  eighty  dollars  and  forty-one  cents, 
now  due  the  plaintiff  from  the  defendants  as  costs  in  an  action 
brought  against  the  defendants  by  the  plaintiff  upon  said  prom- 
issory note,  in  the  supreme  court,  which  suit  is  now  discon- 
tinued by  the  plaintiff  upon  this  confession  of  judgment  to  him 
by  the  defendants."  Mr.  Justice  BROWN,  at  special  term,  held 
that  the  statement  was  wholly  inadequate  to  sustain  the  judg- 
ment, and  set  aside  the  judgment  with  costs.  (Reported  16 
How.  272.)  From  this  decision  an  appeal  was  taken  to  the 
general  term  of  the  third  district. 


E.  WHITAKER,/^  defendants. 

SCHOONMAKER  &  WESTBROOK,  for  judgment-creditor. 

GOULD,  Justice.  Having  had  occasion  to  pass  upon  quite  a 
number  of  motions  similar  to  this  one,  I  ana  forced  to  the  con- 
clusion, that  treating  the  decisions  as  going  the  length  of  the 
order  in  this  case,  and  of  those  in  some  other  reported  cases  in 
this  court,  makes  the  law  commit  greater  actual  frauds  than 
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those  that  the  provisions  of  the  Code  as  to  judgments  by  con- 
fession  intended  to  prevent.  I  have  never  heard  such  a  mo- 
tion, where  it  was  not  perfectly  apparent,  and,  indeed,  gener- 
ally, it  hds  been  conceded  by  the  moving  party,  that  the  judg- 
ment to  be  avoided  by  the  motion  was  perfectly  fair  and 
honest ;  and  its  avoidance  would  deprive  a  bona  fide  creditor 
of  his  whole  debt. 

The  motion  in  the  case  before  us  is  no  exception  to  this  re- 
mark. There  is  no  pretence  whatever  that  the  first  judgment 
is  not,  to  the  last  fraction,  for  a  debt  honestly  due,  and  setting 
it  aside  would  be  a  very  serious  injury  to  the  plaintiff.  To  be 
sure,  if  the  law  really  means  that,  to  make  a  good  confession  of 
judgment,  there  must  be  a  Nil  of  items,  with  the  ciphering  of  in- 
terest  entered  on  the  records  of  the  court,  it  must  be  done.  I 
hope,  however,  that  it  will  not  be  so  held.  And  I  should  be 
glad  to  sustain  this  judgment.  To  do  so,  I  should  hold  the 
words,  "  that  amount  of  money  being  had  by  the  defendants  of 
the  plaintiff,"  to  mean  "  being  then  had  ;"  and  so  fairly  equi- 
valent to  a  statement  that  the  note  was  for  money  lent  upon  it. 
And  this,  I  take  it,  would  be  good  without  saying  whether  the 
loan  consisted  of  gold  or  silver,  or  bank  notes,  or  was  paid  by 
a  check  on  bank.  The  case  of  Chappell  agt.  Chappell  (2  Kern. 
215)  is  certainly  not  an  authority  against  such  a  holding.  I 
should  reverse  the  order  appealed  from. 

WRIGHT,  J.  I  think  the  statement  sufficient  under  the 
statute.  It  is  substantially  stated  that  the  indebtedness  was 
for  money  borrowed  by  the  defendants  of  the  plaintiff.  It  is 
true  that  it  is  not  stated  when  it  was  borrowed,  nor  is  that  par- 
ticularly required.  To  sustain  the  judgment  (rather  than  it 
should  be  avoided  by  construction),  we  should  construe  the 
phrase  "  money  being  had,"  as  "  money  being  had  by  the  de- 
fendants," at  the  date  of  the  promissory  note  before  recited. 
In  my  judgment,  there  has  been  too  much  of  a  disposition  in 
the  courts  to  fritter  away  this  beneficial  statute  by  refined  con- 
struction. 

Decision  of  special  term  reversed. 
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HOGEBOOM.  J.,  dissented.  I  have  looked  over  this  opinion 
(of  Judge  BEOWIST  at  special  term),  and  the  briefs  of  counsel 
with  some  care,  and  am  inclined  to  think  the  question  is  settled 
upon  authority  in  favor  of  the  conclusion  at  which  Judge 
BROWN  arrives,  and,  therefore,  whatever  might  be  our  opinion 
of  the  case  as  an  original  question,  the  order  of  the  special 
term  should  be  affirmed. 


SUPREME  COURT. 
THE  PEOPLE  agt.  RICHARDSON. 

Additional  proof  may  be  offered  and  received  to  the  return  on  the  hearing  of  a  ha- 
beas corpus  of  the  facts  stated  in  the  affidavit  alleging  the  crime  upon  which 
the  defendant  was  committed  before  the  magistrate.  (But  it  seerris  not  after  in- 
dictment. See  People  agt  McLeod,  25  Wend.  483.) 

New -York  Special  Term,  November,  1859. 
HEARING  on  return  to  habeas  corpus. 

INGRAHAM,  Justice.  The  affidavits  made  before  the  police 
justice  show  that  the  prisoner  proposed  to  Little  to  retain  the 
money  of  his  employer,  which  he  was  sent  to  obtain  from  the 
bank.  Knowing  the  money  to  be  the  property  of  Winslow, 
Lanier  &  Co.,  he  took  the  money  from  Little  and  concealed  it. 
It  is  not  by  any  means  clear  that  on  this  evidence  the  prisoner 
could  not  be  convicted  of  grand  larceny.  The  money  was  the 
property  of  the  firm,  although  in  the  possession  of  their  ser- 
vant, and,  if  taken  from  the  servant  without  his  consent,  it 
would  clearly  have  been  a  larceny.  The  assent  of  the  servant 
would  not  alter  the  nature  of  the  offence. 

But  if  it  amounts  to  nothing  more  than  an  embezzlement, 
the  evidence  is  ample  to  sustain  the  charge  against  the  pris- 
oner of  receiving  the  property  of  another,  knowing  it  to  have 
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been  embezzled,  and  the  only  ground  on  which  the  discharge 
of  the  prisoner  is  sought  is,  that  the  clerk  was  under  eighteen 
years  of  age  when  the  embezzlement  was  committed.  If  this 
be  true,  the  crime  of  embezzlement  could  not  be  charged  upon 
Little,  and  the  prisoner  would  not,  of  course,  be  liable  under 
that  charge.  The  district-attorney  now  offers  additional  proof 
to  show  that  Little  is  mistaken  as  to  his  age,  and  that  he  is 
over  nineteen  years  of  age.  I  think  that  such  evidence  may 
be  taken  now. 

The  58th  section  of  the  Habeas  Corpus  act  provides,  "  that 
if  the  prisoner  appear  to  have  been  legally  committed  for  the 
offence,  or  if  he  appear,  by  the  testimony  offered  with  the  return 
or  on  the  hearing,  to  be  guilty,  the  court  shall  remand  him," 
&c.  This  contemplates  an  examination  of  the  evidence  re 
turned  by  the  magistrate,  or  of  evidence  offered  on  the  hearing, 
and  allows  such  evidence  then  to  be  received. 

Besides  this,  although  I  should  discharge  him  on  this  writ, 
if  the  district-attorney  has  the  necessary  evidence,  he  could  at 
once  apply  for  a  new  committment  on  such  proof,  and  it  would 
be  my  duty  to  commit  him  anew  thereon. 

It  would  not  be  a  creditable  administration  of  justice  to  dis- 
charge a  prisoner  from  custody  on  such  a  technical  objection, 
when  the  district-attorney  offers  to  supply  the  defect  in  the 
evidence,  and  produce  sufficient  testimony  fully  to  establish 
the  guilt  of  the  prisoner. 

The  evidence  may  be  received,  and,  on  producing  proof  that 
the  correct  age  of  Little  is  over  eighteen  years,  the  prisoner 
must  be  remanded. 
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SUPREME  COURT. 

OTIS.  C.  SEYMOUR  agt.  CHARLES  VAN  CUREN  and  JOHN 

ADAMS. 

Where  a  complaint  alleges  a  cause  of  action,  for  wrongfully  taking,  carrying  away 
and  converting  to  the  use  of  the  defendants  a  horse  ;  and  demands  relief  for  a 
judgment  of  $1,500  besides  costs,  the  action  is  for  damages  and  not  to  recover 
specific  property. 

Hence,  a  requisition  to  the  sheriff  to  take  and  deliver  the  horse,  and  proceedings 

"'  thereon  are  irregular. 

'An  order  of  arrest  of  the  defendant  obtained  in  such  action  under  subdivision  3 
of  section  179  of  the  Code  cannot  be  upheld,  because  it  can  only  be  granted  un- 
der that  provision  when  the  action  is  to  recover  the  possession  of  personal  prop- 
erty. 

On  motion  to  set  aside  such  proceedings  the  complaint  cannot  be  amended,  where 
no  basis  is  laid  for  it,  if  it  would  otherwise  be  proper. 

Monroe  /Special  Term,  July,  1859. 

MOTION  by  defendants  to  set  aside  proceedings  for  the  claim 
and  delivery  of  personal  property,  and  an  order  for  the  arrest 
of  the  defendants,  &c. 

J.  McCoNVILLE  and  J.  L.  ANGLE,  for  defendants. 
L.  II.  HOVEY,  for  plaintiff. 

T.  R.  STRONG,  Justice.  The  complaint  in  this  action  is  for 
wrongfully  taking,  carrying  away,  and  converting  to  the  use 
of  the  defendants  the  horse  in  question ;  and  the  relief  de- 
manded is  a  judgmen t  for  fifteen  hundred  dollars  besides  costs. 
The  nature  of  the  action  is  determined  by  the  complaint,  and 
particularly  by  the  relief  demanded  ;  it  is  an  action  for  dam- 
ages and  not  to  recover  specific  propcrt}'.  Proceedings  for  a 
claim  and  delivery  of  the  horse  are  wholly  unwarranted  in 
the  action,  as  such  proceedings  are  confined  to  actions  to  re- 
cover the  possession  of  personal  property  ;  hence,  the  requisi- 
tion to  the  sheriff  to  take  and  deliver  the  horse  and  the 
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proceedings  thereon  are  irregular  and  must  be  set  aside. 
(Spalding  agt.  Spalding,  3  How.  Pr.  297.) 

An  order  of  arrest  is  allowable  under  subdivision  1  of  sec- 
tion 179  of  the  Code,  in  an  action  "for  wrongfully  taking, 
detaining  or  converting  property  ;"  but  the  order  in  the  pres- 
ent case  was  obtained  under  subdivision  3  of  that  section, 
which  applies  only  to  actions  to  recover  the  possession  of  per- 
sonal property,  and  there  is  a  material  difference  between  an 
order  under  the  latter  and  one  under  the  former  subdivision. 
When  an  arrest  is  made  under  subdivision  1,  the  defendant 
may  be  discharged  from  it  on  giving  bail  to  the  effect  that  he 
will  at  all  times  render  himself  amenable  to  the  process  of  the 
court  during  the  pendency  of  the  action,  and  to  such  as  may 
be  issued  to  enforce  the  judgment  therein  ;  but  if  the  arrest  is 
under  the  third  subdivision,  the  defendant,  to  obtain  his  dis- 
charge, must  give  an  undertaking  with  sureties,  to  the  effect 
that  they  are  bound  in  double  the  value  of  the  property,  as 
stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof 
to  the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may  for  any  cause  be  recovered 
against  the  defendant.  The  order  in  the  latter  case  can  only 
be  upheld  in  the  actions  specified  in  that  section,  viz.  :  to  re- 
cover the  possession  of  personal  property.  It  follows  that  the 
order  of  arrest  must  also  be  set  aside. 

It  is  said  on  the  part  of  the  plaintiff,  that  the  complaint  was 
prepared  in  its  present  form  through  inadvertence,  but  it  must 
give  character  to  the  action,  and  no  basis  is  laid  for  an  amend- 
ment on  this  motion,  if  it  would  otherwise  be  proper. 

The  defendants  are  allowed  $10  costs  of  motion. 
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SUPKEME  COURT. 
FREDERICK  agt.  DECKER  and  RANDALL. 

Where  an  assignee  of  a  judgment  seeks  to  examine  a  judgment  debtor,  he  should 
show  in  his  affidavit  that  he  has  a  right  to  proceed  upon  the  judgment,  and  to 
move  in  the  matter. 

New -York  Special  Term,  October,  1859. 

INGRAHAM,  Justice.  One  of  the  defendants  was  ordered  to 
appear  and  be  examined  under  proceedings  supplementary  to 
execution.  The  affidavit  is  in  the  usual  form  in  the  name  of 
the  plaintiff,  made  by  C.  D.  Evans,  Esq.,  as  acting  for  plaintiff. 

A  motion  is  now  made  on  affidavit  of  the  plaintiff  that  he 
was  paid  the  judgment  by  McKinstry,  and  had  assigned  the 
judgment  to  him  and  had  never  authorized  these  proceedings. 

The  defendant  also  swears  to  the  transfer  of  property  to 
McKinstry,  to  pay  the  note  on  which  the  judgment  was  re- 
covered. 

These  allegations  are  denied  by  McKinstry,  and  he  insists 
that  the  debt  is  due  to  him  as  assignee. 

I  am  inclined  to  the  opinion  that  where  an  assignee  seeks  to 
examine  a  judgment-debtor,  he  should  show  in  his  affidavit 
that  he  has  a  right  to  proceed  upon  the  judgment  as  is  stated 
in  Lindsay  agt.  Sherman  (1  Code  Rep.  N.  S.  25,  232.) 

But  the  case  of  Orr,  in  2  Albott,  457,  seems  to  hold  the  con- 
trary. 

The  affidavits  as  to  payment  of  the  judgment  are  contradict- 
ory. It  is  not  advisable  to  decide  that  question  on  these 
papers,  but  it  should  be  disposed  of  more  properly  by  a  motion 
to  satisfy  the  judgment.  If  the  defendant's  affidavit  correctly 
states  the  facts,  the  motion  should  be  granted.  To  enable  the 
defendant  to  make  this  motion,  I  direct  all  further  proceedings 
on  this  order  to  be  stayed  until  the  10th  of  November  next, 
to  which  time  the  same  is  to  be  adjourned,  if  necessary. 
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JACOB  SHARP  agt.  THE  MAYOR,  &c.,  OF  THE  CITY  OF  NEW- 
YORK. 

The  5th  section  of  the  statute  (Laws  of  1859,  p.  1123,  entitled,  "  An  act  to  enable 
the  supervisors  of  the  city  and  county  of  New-York  to  raise  money  by  tax)," 
which  provides  that,  "  whenever  the  comptroller  of  the  said  city  shall  have  rea- 
son to  believe  that  any  judgments  now  of  record  against  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New- York,  or  which  may  hereafter  be  obtained 
against  them,  shall  have  been  obtained  by  collusion  or  founded  in  fraud,  he  ia 
hereby  authorized  and  required  to  take  all  proper  and  necessary  means  to  open 
and  reverse  the  same,  and  to  use  tho  name  of  the  said  mayor,  aldermen  and 
commonalty,  and  to  employ  counsel  for  such  purpose," 

Held,  not  to  be  unconstitutional  as  containing  matters  not  embraced  in  its  title ;  be- 
cause the  other  sections  of  tho  act  connect  the  whole  subject  matter  of  the  act 
with  the  fifth  section. 

The  statute  does  not  require  that  the  comptroller  should  show  by  affidavit  the 
grounds  on  which  his  opinion  is  formed  of  the  existence  of  collusion  or  fraud. 

The  act  being  one  for  the  benefit  of  the  public,  and  intended  to  prevent  fraud, 
should  be  liberally  construed. 

The  making  of  the  application  by  the  comptroller,  lie  being  a  sworn  officer  of  the 
city,  should  be  considered  sufficient  evidence  in  itself  that  he  has  reason  to  be- 
lieve that  tho  cause  existed  which  the  statute  required,  to  warrant  his  action. 

New-  York  Special  Term,  November,  1859. 

MOTION  by  comptroller  for  an  order  of  reference,  &c. 

WM.  CURTIS  No  YES,  for  comptroller. 
D.  DUDLEY  FIELD,  fur  Jacob  Sharp. 
RICHARD  BUSTEED  and  WM.  FULLERTON,  for  the  corpora- 
tion. 

INGRAIIAM,  Justice.  In  this  case  a  judgment  was  recovered 
against  the  defendants  for  damages,  in  consequence  of  a  defect 
of  title  to  certain  portions  of  the  slip  now  used  for  the  Wall 
street  ferry,  amounting  to  $40,953.56. 

The  comptroller  of  the  city  now  moves  for  an  order  to  open 
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and  review  the  judgment,  under  the  provisions  of  the  statute 
passed  at  the  last  session  of  the  legislature. 

The  present  motion  is  a  preliminary  one,  asking  for  an  or- 
der of  reference,  to  furnish  a  statement  and  case  showing  the 
proceedings  before  him  on  the  reference  in  this  action. 

The  plaintiff  and  defendants,  b\T  their  counsel,  object  to  the 
authority  of  the  comptroller  to  make  this  application  on  these 
papers. 

This  objection  involves  a  construction  of  the  statute  under 
which  the  application  is  made.  By  this  statute  (Laws  of 1859, 
§  5,  p.  1127)  it  is  provided  as  follows  :  "  Whenever  the  comp- 
troller of  the  said  city  shall  have  reason  to  believe  that  any 
judgments  now  of  record  against  the  mayor.  &c.,  of  Xew-York, 
or  which  may  hereafter  be  obtained  against  them,  shall  have 
been  obtained  by(  collusion  or  founded  in  fraud,  he  is  hereby 
authorized  and  required  to  take  all  proper  and  necessary  means 
to  open  and  reverse  the  same,"  &c. 

The  first  objection  taken  to  this  motion  is,  that  the  act  is  un- 
constitutional, because  it  contains  matters  not  embraced  in  its 
title.  The  title  is,  "  An  act  to  enable  the  supervisors,  &c.,  to 
raise  money  by  tax." 

The  second  section  provides  for  raising  money  to  pay  judg- 
ments then  existing;  the  third  section  provides  for  raising 
money  to  pa}*  judgments  thereafter  to  be  recovered. 

It  was  necessary  in  making  such  provisions  to  enable  the 
proper  officers  of  the  city  to  guard  against  the  application  of 
such  moneys  to  the  payment  of  any  other  judgments  than 
those  which  were  legally  a  charge  against  the  city.  The  mode 
adopted  for  that  purpose  was  immaterial.  Whether  the. comp- 
troller or  any  other  officer  was  authorized  to  ascertain  that  such 
judgments  were  properly  recovered  before  payment,  it  was  a 
necessary  incident  to  the  previous  provisions  for  their  pay- 
ment, and  \vns  intended  to  confine  such  payments  to  judgments 
fairly  recovered  against  the  city. 

'     It  was  not  a  different  subject,  but  a  provision  by  which  the 
city  authorities,  before  paying  the  moneys  to  be  raised  by  tax, 
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should  have  the  means  of  ascertaining  that  the  judgments  so 
paid  were  really  due. 

It  was  no  more  a  violation  of  the  constitutional  provision  on 
that  subject,  to  provide  for  ascertaining  before  payment  that 
the  judgment  was  a  valid  judgment,  than  it  was  to  insert  a  pro- 
vision that  the  moneys  so  to  be  raised  by  tax  should  not  bo 
expended  for  any  other  purposes. 

Both  provisions  were  proper  and  necessary  to  confine  the 
payments  of  the  tax  to  the  objects  for  which  the  moneys  were 
intended  to  be  raised.  (4  Selden,  241.)  It  is  also  objected  that, 
on  the  papers  presented,  the  comptroller  does  not  show  a  case 
entitling  him  to  employ  other  counsel  than  the  counsel  for 
the  corporation. 

The  affidavit,  on  which  this  motion  is  founded,  is  made  by 
the  comptroller,  and  states  the  recovery  of  the  judgment  on  the 
report  of  the  referee ;  that  no  consent  was  given  to  the  refer- 
ence ;  that  the  corporation  counsel  has  declined  to  make  a  case 
or  bill  of  exceptions,  or  take  any  steps  to  review  the  decision 
of  the  referee  ;  that  he  believes  the  claim  on  which  the  action 
was  based  is  unfounded  and  fraudulent,  and  that  a  good  de- 
fence exists  thereto.  He  further  states  that  the  recovery  of 
such  judgment  requires  the  action  of  the  comptroller  under 
that  statute,  &c. 

The  right  to  make  this  application,  and  to  employ  special 
counsel  therefor,  depends  upon  this  fact  only^  viz. :  Whether 
the  comptroller  has  reason  to  believe  that  any  such  judgment 
has  been  obtained  by  collusion  or  founded  in  fraud.  What 
has  caused  such  belief  is  not  required  to  be  stated,  nor  is  it 
necessary  for  him  to  disclose,  as  a  preliminary  statement  to  au- 
thorize him  to  act,  what  was  the  operation  of  his  mind  in  ar- 
riving at  such  a  conclusion,  nor  what  acts  particularly  led  him 
to  such  a  belief.  The  words  used  are  so  indefinite  as  almost 
to  amount  to  an  authority  to  the  comptroller  to  act  on  his  own 
judgment  in  any  case. 

Whether  it  is  necessary  for  him  to  show  by  affidavit  that 
he  has  come  to  the  conclusion  that  there  was  collusion  or  fraud, 
is  hardly  necessary  to  be  decided  now.  But,  considering  that 
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the  comptroller  is  a  sworn  officer  of  the  city  ;  that  the  statute 
is  a  beneficial  one,  intended  to  protect  the  treasury  against 
fraud,  and  only  reaches  judgments  obtained  by  collusion  or 
fraud,  in  my  judgment  it  should  be  very  liberally  construed. 

The  application  of  the  comptroller  under  such  circumstances, 
even  without  an  express  charge  of  collusion  or  fraud,  should 
be  considered  sufficient  evidence,  that  he  has  reason  to  believe 
that  the  case  on  which  he  makes  the  motion  comes  within  the 
provisions  of  the  statute. 

In  this  case,  however,  the  affidavit  of  the  comptroller  shows 
affirmatively  that  he  has  reason  to  believe  that  the  claim  is 
founded  in  fraud,  because  he  says  in  that  affidavit,  "  that  de- 
ponent believes  that  the  claim  upon  which  the  action  was  based 
is  unfounded  and  fraudulent." 

Such  a  statement  is  amply  sufficient  to  enable  him  to  take 
the  necessary  steps  to  move  the  court  as  is  provided  for  in  that 
statute. 

The  object  of  this  motion  is  to  compel  the  referee  to  make  a 
.statement  or  case  of  the  proceedings  before  him,  and  to  furnish 
copies  of  the  pleadings,  papers,  &c.,  used  in  the  cause,  or  to 
compel  the  parties  to  furnish  such  copies. 

I  am  not  satisfied  that  such  a  case  could  properly  be  made 
for  such  a  purpose. 

The  statute  has  provided  a  way  in  which  the  referee  can  be 
compelled  to  give  evidence  of  any  matter  within  his  knowledge 
(if  he  refuses  to  do  it  voluntarily)  by  compelling  him  to  appear 
before  a  judge  of  the  court,  or  a  referee,  and  submit  to  an  ex- 
amination under  oath. 

For  the  purpose  of  a  motion,  such  is  the  only  course  which 
appears  to  be  proper  to  obtain  his  testimony,  a  statement  made 
by  him,  not  under  oath,  could  hardly  be  proper  to  be  used  as 
evidence.  It  is  not  within  the  ordinary  duty  of  a  referee,  and 
could  not  be  considered  as  rendered  under  the  oath  he  took  as 
referee. 

Nor  do  I  think  the  papers  show  a  case  warranting  the  order 
asked  for  against  the  parties  as  to  copies  of  the  papers.  No 
application  appears  to  have  been  made  to  the  corporation 
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counsel  for  such  papers.  They  are  public  documents,  most,  ii 
not  all  of  them,  properly  belong  in  the  department  of  which 
the  comptroller  is  the  head,  and  I  cannot  suppose  that  the  cor- 
poration counsel  would  for  a  moment  refuse  copies  of  such 
papers  to  the  comptroller  if  he  applied  therefor. 

It  is  apparent  from  the  correspondence  which  was  read  on 
this  motion,  that  there  was  a  difference  of  opinion  between 
these  officers  as  to  the  precise  mode  in  which  the  comptroller 
should  proceed,  and  from  an  unwillingness  on  the  part  of  the 
counsel  to  allow  another  officer  of  the  city  government  to  con- 
trol him  in  the  management  of  what  peculiarly  belonged  to  his 
department,  unless  in  the  matters  particularly  provided  for  by 
law. 

As  that  point  has  now  been  adjudicated  by  the  court,  I 
should  be  unwilling  to  believe  that  officer  would  refuse  an  ap- 
plication, on  behalf  of  the  comptroller,  for  such  papers,  but,  oil 
the  contrary,  as  avowed  on  the  motion,  that  he  will  furnish  to 
the  counsel  all  such  papers  on  application  therefor. 

The  plaintiff's  counsel  also  referred  to  an  opinion  expressed 
by  the  comptroller,  in  one  of  his  letters  addressed  to  the  cor- 
poration counsel,  in  which  he  stated  that  he  did  not  know  of 
any  facts  going  to  establish  collusion  or  fraud,  and  urged  that 
as  a  reason  why  this  motion  should  be  denied.  It  is  sufficient 
to  say,  in  answer  to  that  objection,  that  such  letter  was  written 
in  July  last. 

What  other  facts  have  come  to  his  knowledge  siuce  are  not 
known,  but  when  he  states  under  oath,  that  he  believes  such 
claim  is  unfounded  and  fraudulent,  I  am  bound  to  suppose 
that,  since  writing  that  letter,  he  has  obtained  information  jus- 
tifying him  in  making  that  allegation.  My  conclusions  in  re- 
gard to  this  statement  are — 

First.  That  the  statute  does  not  require  that  the  comptroller 
should  show  by  affidavit  the  grounds  on  which  his  opinion 
was  formed  of  the  existence  of  collusion  or  fraud. 

fiecoiu/.  That  the  act,  being  one  for  the  benefit  of  the  public 
and  intended  to  prevent  fraud,  should  be  liberally  construed. 

Tlard.  That  the  making  of  the  application  by  the  comptrol- 
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ler,  he  being  a  sworn  officer  of  the  city,  should  be  considered 
sufficient  evidence  in  itself,  that  he  has  reason  to  believe  that 
the  cause  existed  which  the  statute  required  to  warrant  his 
action. 

I  have  avoided  the  expression  of  any  opinion  on  the  merits 
of  this  motion,  because  the  same  was  not  argued  before  me, 
and  such  opinion  more  properly  belongs  to  the  judge  before 
whom  the  motion  shall  be  brought  on.  I  think,  however,  so 
much:  of  the  motion  as  asked  for  a  postponement  of  the  argu- 
ment upon  the  merits  until  the  necessary  evidence  from  the 
referee  can  be  obtained,  should  be  granted. 

To  enable  the  counsel  for  the  comptroller  to  obtain  such  evi- 
dence, the  other  motion  should  be  directed  to  be  heard  on  the 
15th  of  November  next,  at  12  M.  Copies  of  all  affidavits  and 
papers  to  be  used  thereon,  in  addition  to  those  already  served, 
to  be  served  on  plaintiff's  attorney  four  days  prior  thereto. 
No  costs  granted  on  this  motion. 


SUPKEME  COURT. 
THE  BANK  OF  ATTICA  agt.  CHARLES  WOLF  and  others. 

"  In  all  actions  where  there  are  several  defendants  not  united  in  interest,  and  mak 
ing  separate  defences  by  separate  answers,  and  the  plaintiff  fails  to  recover 
judgment  against  all,  the  court  may  award  costs  to  such  of  the  defendants  as 
have  judgment  in  their  favor,  or  any  of  them.'1  (Code,  §  306,  second  clause.) 

Held,  that  this  clause  was  intended  to  include  oil  actions,  whether  of  a  legal  or 
equitable  nature,  where  the  circumstances  therein  mentioned,  existed. 

Therefore,  where  several  defendants,  sued  as  maker  and  indorsers  of  a  promis- 
sory note,  answered  separately,  and  one  of  which  succeeded  on  the  defence  of 
infancy,  and  taxed  his  costs  and  entered  judgment  against  the  plaintiff',  of 
course,  without  any  award  of  costs  by  the  court,  held,  that  he  was  irregular, 
and  the  judgment  set  asido. 

Niagara  General  Te.r,n,  .^eptcmbi-r,  1859. 
GREENE,  P.  J.,  MAUVIX  and  DAVIS,  Justices. 
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APPEAL  from  order  of  special  term,  denying  motion  to  set 
aside  judgment  for  irregularity. 

The  action  was  upon  a  note  made  by  the  defendant  "Wolf, 
payable  to  the  order  of  one  Corning,  and  indorsed  by  the  lat- 
ter and  one  Meach.  The  action  was  against  the  maker  and 
the  Endorsers,  and  the  defendants  answered  separately.  Wolf 
obtained  a  verdict  upon  the  trial  upon  a  plea  of  infancy.  The 
plaintiff  had  a  verdict  against  the  other  defendants.  Wolf 
procured  his  costs  to  be  adjusted  and  entered  judgment  there- 
for against  the  plaintiff,  without  any  award  therefor  by  the 
court.  A  motion  was  made  at  special  term  to  set  the  judg- 
ment aside.  It  was  denied,  and  the  plaintiff  appealed  to  the 
general  term. 

L.  K.  HADDOCK,  for  the  plaintiff. 
W.  H.  CUTLER,  for  defendant,  Wolf. 

By  the  court — MARVIN,  Justice.  By  section  304  of  the  Code, 
costs  are  allowed,  of  course,  to  the  plaintiff,  upon  a  recovery 
in  an  action  for  the  recovery  of  money,  when  he  recovers  fifty 
dollars  or  more,  and,  by  section  305,  the  defendant  is  entitled 
to  Costs,  of  course,  in  the  actions  mentioned  in  section  304,  un- 
less the  plaintiff  be  entitled  to  costs  therein.  The  action  in 
this  case  is  one  of  those  mentioned  in  section  304,  and  the 
defendant  was  entitled  to  costs,  of  course,  unless  such  right 
is  affected  and  controlled  by  section  306.  In  that  section 
it  is  declared,  "  In  other  actions  costs  may  be  allowed  or 
not,  ,in  the  discretion  of  the  court.  In  all  actions  where  there 
are  several  defendants  not  united  in  interest,  and  making 
separate  defences  by  separate  answers,  and  the  plaintiff  fails  to 
recover  judgment  against  all,  the  court  may  award  costs  to 
such  of  the  defendants  as  have  judgment  in  their  favor,  or 
any  of  them." 

Prior  to  the  amendment  of  1851,  the  last  clause  of  this  sec- 
tion above  given  read,  "  when  there  are  several  defendants," 
&c.  The  amendment  consisted  in  substituting  the  words, 
"In  all  actions  where,"  for  the  word  "when."  In  Decker 
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agt.  Gardiner  and  another  (4  Seld.  29),  it  was  held  by  the  court 
of  appeals,  that  in  an  action  of  tort  against  two,  and  one  of  the 
defendants  had  a  verdict,  and  the  plaintiff  a  verdict  against  the 
other  defendant,  the  defendant  prevailing  was  entitled  to  costs, 
of  course,  under  section  305  of  the  Code.  This  case  was  de- 
cided in  1853,  but  the  question  arose  prior  to  the  amendment 
of  1851. 

In  Daniels  agt.  Lyons  and  others  (o  Seld.  549),  alike  decision 
was  made  in  a  like  case,  where  the  defendants  had  joined  in  a 
single  answer.  This  case  was  decided  in  1854,  but  it  appears 
from  the  opinion  of  JOHNSON,  J.,  that  the  question  arose  un- 
der the  Code  of  1849.  I  am  not  aware  that  any  decision  has 
been  made  by  the  court  of  appeals,  giving  construction  to  this 
section  of  the  Code,  since  the  amendment  of  1851.  I  have 
been  of  the  opinion  that  the  amendment  of  1851,  substituting 
the  words,  "  in  all  actions  where,"  for  the  word '"  when,"  had 
not  changed  substantially  the  meaning  of  the  section.  But 
decisions  have  been  made  to  the  contrary,  and  I  am  inclined 
to  think  them  correct. 

In  Buckley  agt.  Bush  and  another,  the  superior  court  of  New- 
York  held,  that  in  an  action  for  a  malicious  prosecution  against 
several,  the  allowance  of  costs  to  a  defendant  who  has  answered 
separately,  and  succeeds  upon  the  trial,  rests  wholly  in  the  dis- 
cretion of  the  court.  This  decision  was  made  in  April,  1853. 

In  Butler  agt.  Morris,  &c.  (1  Boswortli's  R.\  the  action  was 
against  two  joint  makers  of  promissory  notes.  The  defend- 
ants answered  separately.  Morris  put  in  the  plea  of  infancy, 
and  succeeded  upon  this  issue  at  the  trial.  The  superior  court 
of  New-York  expressed  the  opinion,  that  the  chapter  of  the 
Revised  Statutes,  which  includes  the  provision  precluding  one 
of  several  defendants  in  an  action  upon  contract,  against  whom 
the  plaintiff  should  fail  to  recover,  from  recovering  costs,  un- 
less a  certificate  be  given  by  the  court,  &c.,  that  such  defend- 
ant was  unnecessarily  and  unreasonably  made  a  party  to  the 
action,  is  superseded  by  the  Code.  And  the  court  held  that, 
under  section  306,  as  amended  in  1851,  the  judge  at  the  trial 
could  permit  the  plaintiff  to  discontinue  the  action  without 
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costs.  The  effect  of  the  decision  is,  that  now  the  costs  in  all 
actions,  where  one  of  several  defendants,  not  united  in  inter- 
est, &c.,  succeeds  against  the  plaintiff,  are  subject  to  the  award 
of  the  court. 

In  Williams  agt.  Horgan  and  Horgan  (13  How.  138),  Judge 
SLOSSON  held,  that  by  the  amendment  of  1851,  the  costs  of 
one  of  several  defendants  not  united  in  interest,  &c.,  against 
whom  the  plaintiff  fails  to  recover,  could  not  be  claimed  as  a 
right,  but  were  in  the  discretion  of  the  court  whether  the  ac- 
tion were  legal  or  equitable. 

In  Cuyler  agt.  Coats  and  Coats  (10  How.  141),  the  action  was 
upon  a  joint  contract.  One  of  the  defendants  pleaded  infancy, 
and  succeeded  upon  tl}e  trial.  He  entered  judgment  for  his 
costs,  and  a  motion  was  made  to  set  it  aside.  The  motion  was 
denied  by  Justice  WELLES  at  special  term.  He  referred  to 
Hinds  agt.  Afycrs  and  others  (4  How.  35G),  as  settling  the  ques- 
tion of  the  right  of  a  defendant,  who  succeeds,  to  costs,  when 
the  plaintiff  recovers  against  some  of  them,  and  fails  as  to 
others.  He  takes  no  notice  of  the  amendment  to  section  306, 
though  the  decision  was  made  in  1854,  and  it  does  not  appear 
that  the  attention  of  the  learned  judge  was  called  to  the  fact 
that  the  language  of  the  second  clause  of  the  section  had  been 
changed. 

I  have  noticed  all  the  cases  bearing  upon  the  question  re- 
ferred to  by  the  counsel,  or  which  have  come  under  my  notice. 
The  weight  of  authority  is  in  favor  of  the  position,  that  the 
legislature  by  the  amendment  of  1851,  in  section  306,  intended 
to  include  all  actions,  whether  of  a  legal  or  equitable  nature, 
where  the  circumstances  mentioned  in  that  clause  of  the  sec- 
tion existed,  and  without  expressing  any  opinion  whether  the 
provision  of  the  Revised  Statutes  above  referred  to  (2  /?.  X 
616,  §  20)  is  superseded,  I  am  prepared  to  concur  in  the 
construction  given  by  the  superior  court  of  the  city  of  New- 
York  to  the  second  clause  of  section  306,  so  far  as  the  ques- 
tion now  under  consideration  is  involved.  It  follows  that  the 
judgment  in  favor  of  the  defendant  Wolf,  for  his  costs,  entered 
without  any  award  of  the  court,  was  irregular,  and  that  it 
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should  be  set  aside,  and  he  must  be  left  to  make  application 
to  the  court  for  an  award  of  costs. 

The  order  'of  the  special  term  should  be  reversed,  and 
the  motion  granted  setting  aside  the  judgment,  but  without 
costs. 


SUPREME  COURT. 
EDWARD  H.  JACOT  agt.  JAMES  BOYLE  and  others. 

An  action  brought  by  a  judgment-creditor,  to  set  aside,  as  fraudulent  and  void, 
several  and  separate  conveyances  of  real  estate,  made  to  different  grantees  by 
the  defendant,  the  judgment-debtor,  so  that  the  plaintiff  can  satisfy  his  judg- 
ment out  of  such  property,  contains  but  o:ie  cause  of  action,  and  the  several 
grantees  are  proper  parties  defendants. 

New- York  Special  Term,  November,  1859. 
DEMURRER  to  complaint. 

SUTHERLAND,  Justice.  I  think  there  is  only  one  cause  of 
action  in  the  complaint,  and  that  the  defendants,  Gray  and 
Brown,  were  properly  made  defendants. 

The  plaintiff  is  a  judgment  and  execution -creditor  of  the 
defendant  Boyle.  He  has  two  judgments,  the  execution  on 
one  of  which  judgments  had  been  returned  unsatisfied,  and  the 
execution  on  the  other,  for  $1,642,  remained  in  the  hands  of 
the  sheriff  unsatisfied. 

The  object  of  the  action  is  to  set  aside  two  several  convey- 
ances of  two  several  and  separate  parcels  of  real  estate  alleged 
to  have  been  fraudulently  made  l>y  Boyle  to  the  defendants 
Gray  and  Brown,  severally  and  separately,  so  that  the  plaintiff 
can  satisfy  his  judgments  out  of  the  said  real  estate. 

The  plaintiff  has  a  right  to  have  his  judgments  satisfied  out 
of  all  or  any  of  the  property  of  the  defendant  Boyle,  and  if 
the  conveyances  to  Brown  and  Gray  were  fraudulently  made 
at  the  time  and  wi.th  the  intent  alleged  in  the  complaint,  then 
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notwithstanding  the  alleged  conveyances,  the  real  estate  pur- 
ported to  have  been  conveyed  remains  and  is  the  property  of 
Boyle. 

There  is,  therefore,  only  one  cause  of  action  in  the  plaintiff's 
complaint.  In  a  legal  sense  there  was  only  one  wrong,  and 
only  one  remedy  is  required,  the  wrong  was  in  fraudulently 
preventing  the  plaintiff  from  reaching  the  property  by  his  exe- 
cutions, and  the  remedy  is  to  remove  the  fraudulent  obstruc- 
tions by  declaring  the  conveyances  void.  If  this  remedy  was 
not  sufficient,  but  other  or  further  remedies  were  needed  to 
give  the  plaintiff  complete  relief,  that  is,  to  satisfy  his  judg- 
ments, the  fact,  that  such  other  and  further  remedies  were  re- 
quired or  asked  for,  would  not  affect  the  question  whether 
there  was  more  than  one  cause  of  action. 

The  alleged  fraudulent  conveyances  were  made  severally,  for 
several  and  distinct  parcels  of  real  estate,  to  Gray  and  Brown, 
and  they,  as  grantees  claiming  under  the  conveyances,  were 
interested  in  the  remedy  asked  for  by  the  plaintiff,  and  were 
properly  made  parties  defendant. 

This  is  a  sufficient  answer  to  the  first  two  grounds  of  de- 
murrer. As  to  the  third — on  the  ground  that  this  court,  "  sit- 
ting in  New-York,"  has  not  jurisdiction,  because  a  portion  of 
the  real  estate  so  alleged  to  have  been  conveyed  fraudulently 
lies  in  Williamsburgh — it  is  simply  frivolous.  The  jurisdic- 
tion of  the  court  is  co-extensive  with  the  territory  of  the  state, 
and  where  a  cause  of  action  shall  be  tried  is  mere  matter  of 
practical  regulation.  Besides,  the  remedy  of  this  action  asked 
for  and  required,  is  to  declare  conveyances  void,  not  directly 
through  a  judgment  in  this  action  to  deliver  the  property  to 
the  plaintiff. 

The  plaintiff  must  have  judgment  on  the  demurrer  with 
costs,  with  liberty  to  the  defendants,  Brown  and  Gray,  to  an- 
swer in  ten  days  on  payment  of  costs. 
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SUPKEME  COURT. 

WILLIAM  ZINK  and    others    agt.    ISAIAH  ATTENBURG  and 

others. 

By  the  second  clause  of  §  306  of  the  Code,  in  all  actions,  whether  of  a  legal  or 
equitable  nature,  where  there  are  several  defendants,  not  united  in  interest,  and 
making  separate  defences  by  separate  answers,  and  the  plaintiff  fails  to  recover 
judgment  against  all,  the  court  must  award,  to  such  of  the  defendants  as  have 
judgment,  their  coste — they  are  not  entrtled  to  costs  of  course.  (Bank  of  At- 
tica agt.  Wolf,  ant^,  p.  102.) 

But.  under  the  provisions  of  the  same  clause  of  said  section  (306),  where  such  de- 
fendants do  not  make  a  separate  defence  ly  separate  ansicers,  but  unite  in  a  gen- 
eral denial  answer,  such  as  are  entitled  to  judgment,  when  the  plaintiff  fails  to 
recover  against  all,  are  entitled  to  costs  of  course,  under  §  305. 

In  an  action  upon  a  contract  which  is  in  fact  joint  only,  there  can  be  no  recovery 
against  one  only  of  the  joint  contractors,  except  in  cases  where  the  defence  is 
personal  to  one  or  more  of  the  other  defendants,  as  infancy,  &c.  But  where 
several  persons  are  made  defendants,  as  upon  a  joint  contract,  and  the  plaintiff 
so  declares  in  his  complaint,  but  the  proof  shows  that  in  point  of  fact  only  a 
portion  of  the  defendants  made  the  contract,  the  plaintiff  can  recover  against 
such  defendants  as  in  fact  were  liable. 

Niagara  General  Term,  September,  1859. 

Present,  GREENE,  P.  J.,  MARVIN  and  GROVER,  Justices. 

ACTION  for  assault  and  battery. 

The  defendants  joined  in  a  general  denial  answer,  and  on 
the  trial  the  plaintiffs  obtained  a  verdict  against  the  defendants 
other  than  Attenburg,  as  to  him,  the  plaintiffs  failed.  He 
presented  his  costs  for  adjustment  to  the  clerk,  who  refused  to 
adjust  them,  the  plaintiff  objecting  that  Attenburg  was  not 
entitled  to  costs.  Also,  that  he  should  first  have  obtained  the 
order  of  the  court  allowing  him  costs.  A  motion  was  then 
made,  at  a  special  term,  for  an  order  directing  the  clerk  to  ad- 
just the  costs  of  Attenburg,  and  for  such  other  or  further 
order  as  to  the  court  might  appear  just.  The  court  ordered 
that  the  clerk,  on  the  usual  notice,  receive  and  adjust  the 
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costs  and  disbursements  of  the  defendant  Attenburg.     The 
plaintiffs  appealed  to  the  general  term. 

A.  G.  RICE,  ./or  plaintiffs. 
W.  A.  MELOY,/OT  defendants, 

By  the  court— MARVIN,  Justice.  At  the  time  I  granted  the 
orcler  at  the  special  term,  I  was  of  the  opinion  that  the  second 
clause  of  section  306  of  the  Code  had  not  been  substantially 
changed  or  enlarged  by  the  amendment  of  1851,  substituting 
the  words,  "  in  all  actions  where,"  for  the  word  "  when,"  and 
that  Attenburg  was  entitled  to  costs,  of  course,  under  section 
305,  the  action  being  one  in  which,  by  section  304,  the  plain- 
tiff would  have  been  entitled  to  costs  if  he  had  succeeded.  I 
liave  examined  this  question  in  another  case  presented  on  ap- 
peal, The  Bank  of  Attica  agt.  Wolf  and  others  (ante,  p.  102), 
and  have  come  to  the  conclusion,  after  examining  the  author- 
ities, that  the  opinion  I  had  formed  was  erroneous.  I  have 
concluded  to  follow  the  decisions  of  the  superior  court  of  New- 
York,  cited  in  my  opinion  in  the  case  just  referred  to.  The 
result  is,  that  now  in  all  actions,  whether  of  a  legal  or  equita- 
ble nature,  where  there  are  several  defendants,  not  united  in 
interest,  and  making  separate  defences  by  separate  answers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the  court 
may  award  costs  to  such  of  the  defendants  as  have  judgment 
ifi  their  favor,  or  any  of  them ;  that  is,  such  defendant  is  not 
in  any  case,  in  the  circumstances  specified,  entitled  to  costs  of 
course,  but  must  apply  to  the  court  to  award  them. 

In  the  present  case,  the  action  was  assault  and  battery.  The 
defendants  were  not  united  in  interest.  They  did  not,  how- 
ever, make  separate  defences  by  separate  answers.  What 
effect  is  this  to  have  upon  the  question  of  rijht  to  costs  ?  Is 
the  defendant  Attenburg  in  a  better  condition  in  relation  to 
costs  than  he  would  have  been  if  he  had  answered  separately  ? 
He  could  defend  as  well  under  a  joint  denial  answer  as  under 
a  separate  one,  and  this  is  so,  I  apprehend,  in  most  cases.  The 
learned  judge,  in  Williams  agt.  Harganand  Hargan  (13  How. 
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Pr.  R.  138),  supposes  that  the  second  paragraph  of  section 
306  was  intended,  so  far  as  it  applies  to  legal  actions,  for  ac- 
tions of  tort,  or  for  money  demands  arising  on  contracts  sever- 
al in  their  nature,  or  joint  and  several,  and  in  which  the  an- 
swer of  one  defendant  does  not  enure  to  the  benefit  of  another, 
and  so  also  in  an  action  on  joint  contract,  when  one  defendant 
sets  up  a  defence  personal  to  himself  only,  as  infancy.  lie 
says  when  several  are  sued  on  a  joint  contract,  and  all  or  either 
deny  the  joint  contracting,  though  by  separate  answers,  the 
success  of  either  enures  to  the  benefit  of  the  others,  because 
the  plaintiff  cannot  in  such  case  have  judgment  against  any, 
and?  he  cites  Fullerton  agt.  Taylor  (6  How.  Pr.  R.  259),  and  the 
Code,  §  274. 

In  Fullerton  agt.  Taylor,  the  action  was  against  three  defend- 
ants for  work  and  labor.  The  referee  found  that  the  work 
was  done  for  one  of  the  defendants,  and  judgment  was  en- 
tered against  such  defendant  alone.  It  was  set  aside  at  a 
special  term,  on  the  ground  that  as  the  action  was  joint  against 
the  three  defendants,  and  upon  a  joint  demand,  there  could  be 
no  judgment  against  one  of  the  defendants  only,  though  the  evi- 
dence showed  that  the  demand  was,  in  point  of  fact,  only 
against  the  one  defendant.  In  other  words,  the  learned  judge 
followed  the  rule  existing  prior  to  the  Code,  that,  in  an  action 
upon  contract  against  several,  the  plaintiff  must  establish  a 
joint  cause  of  action  against  all  or  fail.  As  I  understand,  the 
case  of  Fullerton  agt.  Taylor  has  not  been  followed  or  regarded 
as  law  for  many  3'ears  past.  I  suppose  the  law  to  be,  that  in 
an  action  upon  a  contract  which  is  in  /adjoint  only,  there  can 
be  no  recovery  against  one  only  of  the  joint  contractors,  if  the 
question  is  properly  raised,  except  in  cases  where  one  of  the 
joint  contractors  has  a  defence  personal  to  himself,  as  infancj^, 
&c. ;  one  reason  being  that  all  contractors,  who  are  joint  only, 
have  a  right  that  each  contractor  should  be  mude  a  party  de- 
fendant with  him.  (See  Selkirk  agt.  Waters,  5  How.  298.)  I 
also  suppose  the  law  now  to  be,  in  a  case  where  several  persons 
are  made  defendants,  as  upon  a  joint  contract,  and  the  plaintiff 
so  declares  in  his  complaint,  but  the  proof  shows  that  in  point 
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of  fact,  only  a  portion  of  the  defendants  made  the  contract,  the 
plaintiff  can  recover  against  such  defendants  as  in  fact  were 
liable.  That  it  does  not  now  depend  upon  the  allegations  in 
the  complaint,  as  to  the  joint  liability  of  all  the  defendants, 
but  upon  the  fact,  whether  they  are  all  liable,  and  if  some  are 
liable  and  others  not,  the  plaintiff  may  have  judgment  against 
such  as  the  evidence  showed  to  be  liable.  In  short,  that  the 
decision  of  the  referee  in  Fullertoa  agt.  Taylor  was  entirely 
correct.  (See  The  People  agt.  Gram  and  White,  8  How.  Pr.  R. 
151,  in  which  Fullerton  agfc.  Taylor  is  exrmined.  Oowtes  and 
Curtis  agt.  Cowles,  9  How.  Pr.  R.  361 ;  Brumskitt  agt.  James,  1 
Kern.  294.) 

The  question  still  remains,  as  the  defendant  Attenburg  did 
not  make  a  separate  defence  by  a  separate  answer,  is  he  en- 
titled to  costs,  as  a  matter  of  course,  under  section  305  ?  ,. 

In  Daniels  agt.  Lyons  and  others  (5  Seld.  549),  the  action  was 
for  a  trespass  against  five  defendants.  The  plaintiff  recovered 
against  two,  and  failed  as  to  the  other  defendants.  They  had 
all  joined  in  one  answer.  The  court  held  that  the  defendants 
succeeding  were  entitled  to  costs  of  course,  under  section  305. 
The  question  arose  prior  to  the  amendment  of  section  306,  in 
1851.  The  case  is  precisely  in  point,  in  the  present  place,  un- 
less the  amendment  of  1851  has  effected  a  change  in  the  law, 
extending  to  the  precise  point  we  are  considering. 

After  considerable  reflection  \  have  come  to  the  conclusion, 
that  as  Attenburg  did  not  make  a  separate  defence  by  a  sepa- 
rate answer,  he  is  not  within  the  second  clause  of  section  306, 
and  that  he,  therefore,  was  entitled  to  costs  of  course,  under 
section  305  of  the  Code,  according  to  Daniels  agt.  Lyons  and 
others  (supra}.  In  coming  to  this  conclusion,  effect  is  given  to 
all  the  specifications  contained  in  the  second  clause  of  section 
306,  and  yet  I  am  not  very  well  satisfied  with  the  result.  That 
in  a  case  where  one  of  several  defendants  unites  in  a  denial 
answer  with  his  co  defendants  anl  succeeds,  he  is  to  have  costs 
of  course  ;  but,  if  he  makes  a  separate  defence  by  a  separate  an 
svver,  he  can  only  have  costs  if  the  court  sees  fit  to  award  them 
to  him.  The  order  appealed  from  is  affirmed. 
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SUPREME  COURT. 

JOHN  B.  UNDERBILL,  executor,  &c.,  of  PETER  UNDERBILL, 
agt.  ELIJAH  CRAWFORD  and  MINOTT  MITCHELL. 

Where  an  action  is  brought  by  an  executor,  as  executor  upon  an  order  of  revivor 
in  his  name,  and  it  appears  on  the  trial  that  the  order  of  revivor  is  standing 
in  fall  force,  such  order  is  conclusive  upon  the  judge  at  the  trial  that  the  action 
was  properly  revived  and  continued  in  the  name  of  the  executor. 

Where  a  joint  loan  of  money  is  made  to  two,  the  law,  in  the  absence  of  any  fact 
or  circumstances,  except  the  mere  loan,  would  imply  a  joint  promise  to  repay 
it;  but  if  the  lender  agrees  to  take,  and  does  take,  the  express  promise  of  one 
of  the  two  for  the  repayment,  there  is  no  room  nor  occasion  for  the  laws  rais- 
ing the  joint  implied  assumpsit. 

Where  a  loan  of  $500  was  alleged  to  be  made  to  C.  &  M.  jointly,  and  the  lender 
accepted  the  note  cf  C.  for  $225,  signed  by  M.  as  "surety,"  and  the  individ- 
ual note  of  C.  without  being  signed  at  all  by  M.  for  $275,  held,  that  the  legal 
presumption  was,  that  the  $500  was  loaned  to  C.,  and  that  the  lender  agreed 
to  look  to  him  exclusively  for  the  payment ;  such  presumption  was  not  con- 
clusive, but  might  be  rebutted  by  proof. 

If  the  debt  was  the  debt  of  C.  alone,  and  M.  was  not  originally  liable,  then  any 
subsequent  parol  promise  by  M.  to  pay  the  $27o  note  was  void  by  the  statute  of 
frauds. 

Where  it  appeared  that  there  was  not  sufficient  evidence  to  authorize  the  judge 
to  submit  the  question,  of  M.'s  original  liability  for  the  amount  of  the  $275  note, 
to  the  jury,  held,  where  that  question  was  submitted  to  the  jury,  that  the  de- 
fendant M.  had  a  right  to  avail  himself  of  the  error  on  a  motion  for  a  now  trial, 
ho  having  objected  to  all  the  evidence  given  and  offered  on  the  part  of  the 
plaintiff  to  show  his  liability,  and  moved  for  a  non-suit,  which  could  not  be 
granted  because  of  the  right  of  the  plaintiff  to  recover  on  the  other  note. 

New -York,  /Special  Term,  November,  1859. 
MOTION  for  a  new  trial,  by  defendant  Mitchell. 

J.  M.  VAN  COTT  and  WM.  SILLIMAJST,  for  defendant  Mitchell. 
P.  Y.  CUTLER,  for  plaintiff. 

SUTHERLAND,  Justice.    As  to  three  of  the  notes  on  which 
this  action  was  brought,  amounting  at  the  time  of  the  trial  to 
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$1,424.75,  there  was  no  answer  or  defence  by  either  of  the  de- 
fendants, and  the  plaintiff  was  entitled  to  a  verdict  for  the 
amount  of  the  three  notes,  and  the  judge  before  whom  the  case 
was  tried  was  right  in  denying  the  motion  for  a  non-suit,  pro- 
vided a  recovery  could  be  had  in  the  name  of  John  B.  Under- 
hill,  as  executor,  in  whose  name,  as  executor,  &c.,  the  action 
had  been  revived  on  the  death  of  Peter  Underbill,  the  origin- 
al plaintiff. 

I  think  the  order  of  revivor  was  at  the  trial  conclusive  upon 
the  point,  whether  the  action  had  been  properly  revived  in 
the  name  of  John  B.  Underbill  as  executor,  and  whether  a  re- 
covery could  be  had  in  his  name. 

If  the  executor  sold  and  transferred  the  notes  before  the 
order  of  revivor,  so  that,  at  the  time  the  order  was  made, 
neither  he,  as  executor,  nor  the  estate  of  Peter  Underbill  had 
any  interest  in  the  continuance  of  the  action,  and  for  that  rea- 
son the  action  should  not  have  been  revived  in  his  name,  then 
the  defendants  should  have  opposed  the  making  of  the  order ; 
or  should  have  moved  to  vacate  it  on  that  ground  ;  but  the  or- 
der standing  in  full  force,  was  conclusive  upon  the  judge  at 
the  trial,  that  the  action  was  properly  revived  and  continued 
in  the  name  of  the  executor. 

The  plaintiff  was,  therefore,  entitled  to  a  verdict  for  the 
amount  of  the  three  notes  not  contested  by  the  answer,  and  the 
judge  could  not  dismiss  the  action  or  grant  the  non-suit. 

As  to  the  fourth  noto  mentioned  in  the  complaint,  the  ques- 
tion was,  whether  the  defendant  Mitchell  was  jointly  liable 
with  the  defendant  Crawford  for  the  amount  of  that  note,  as 
so  much  money  loaned  and  advanced  to  Mitchell  &  Crawford. 
Mitchell  was  not  and  could  not  be  made  liable  on  the  note,  for 
the  note  was  made  by  Crawford  alone,  and  was  not  signed  by 
Mitchell. 

The  complaint,  after  setting  out  two  dated  notes  made  by 
Crawford  &  Mitchell,  and  claiming  to  recover  the  amount 
thereof,  then  states  that  the  plaintiff,  on  the  3d  day  of  July, 
1841,  loaned  and  advanced  to  the  defendants  $500,  which 
they  agreed  to  pay  to  the  plaintiff  on  demand;  that  they 
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agreed  to  give  the  plaintiff  therefor  their  joint  and  several 
notes  payable  on  demand ;  and  that,  thereupon,  "  and  for  the 
consideration  of  the  $500  loaned  and  advanced  as  aforesaid," 
Crawford  made  two  promissory  notes,  payable  on  demand, 
one  for  $275,  and  the  other  for  $225,  setting  them  out ;  that 
thereupon  and  at  the  time  the  notes  were  drawn,  Mitchell 
signed  his  name  to  the  $225  note,  as  follows  :  "  Minott  Mitch- 
ell, surety,"  but  neglected  and  omitted  to  sign  the  $275  note  ; 
that  the  $500  so  loaned  and  advanced  was  paid  to  Mitchell 
with  the  express  understanding  that  he  should  be  held  respons- 
ible ;  that  the  interest  upon  the  $500  included  in  the  two 
notes  had  been  paid  by  the  defendants  yearly,  and  every  year 
up  to  May  1st,  1850,  and  the  defendants,  or  one  of  them,  had 
indorsed  the  payment  of  interest  on  each  note  when  it  was  paid. 

Mitchell  in  his  answer  denies  that  the  $500  was  loaned  to 
Crawford  and  him,  and  he  denies  that  the  $500  was  paid  to 
him,  and  he  denies  sufficiently,  and  in  form,  I  think,  to  put  in 
issue,  so  far  as  material,  all  the  other  allegations  of  the  com- 
plaint relating  to  the  joint  loan  of  the  $500,  or  the  joint  lia- 
bility of  the  defendants  therefor,  or  thereupon  ;  except  that  he 
does  not  deny  that  he  signed  the  $225  note  as  surety,  as  al- 
leged in  the  complaint ;  nor  does  he  deny  that  he  has  paid 
interest  on  the  $225  and  $275  notes,  but  avers,  that  whenever 
he  has  paid  interest  on  either  of  the  notes,  he  paid  it  for  Craw- 
ford, and  at  his  request,  taking  Crawford's  notes,  shortly  after- 
wards, for  the  same. 

The  question,  then,  under  the  pleadings  was,  as  to  the  joint 
liability  of  the  defendants  for  the  amount  of  the  $275  note 
upon  a  joint  loan. 

It  may  be,  that  the  plaintiff  was  entitled  to  a  verdict  against 
Crawford  for  the  amount  of  the  $275  note,  either  on  the  note 
or  for  so  much  money  loaned  to  Crawford ;  but  Mitchell  could 
not  be  liable  unless  the  loan  of  the  $500  was  a  joint  loan  to 
him  and  Crawford. 

And  conceding  that  the  loan  was  to  Crawford  and  Mitchell, 
and  not  to  Crawford  alone,  Mitchell  was  not  liable  for  the 
amount  of  the  $275  note,  if  Peter  Underhill  .who  loaned  the 
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money,  at  the  time  he  loaned  it,  intended  to  take  and  did  take 
the  individual  note  of  Crawford  for  the  $275,  intending  and 
agreeing  to  look  to  Crawford's  note  and  Crawford's  individual 
responsibility  for  re-payment  of  the  money. 

On  a  joint  loan  of  money  to  two,  the  law,  in  the  absence  of 
any  fact  or  circumstance,  except  the  mere  loan,  would  imply 
a  joint  promise  to  repay  it ;  but  if  the  lender  agrees  to  take  and 
does  take  the  express  promise  of  one  of  the  two  for  the  re- 
payment, there  is  no  room  or  occasion  for  the  law's  raising  the 
joint  implied  assumpsit. 

But  as  the  answer  of  Mitchell  in  this  case,  instead  of  admit- 
ting a  joint  original  loan  and  averring  that  the  lender  agreed 
to  take  the  individual  note  of  Crawford,  and  look  to  him  alone 
for  payment,  denies  the  joint  loan,  and  does  not  specifically  set 
up  any  such  agreement,  I  am  inclined  to  think  that,  under  the 
pleadings,  the  question  of  Mitchell's  liability  for  the  amount  of 
the  $275  note  must  depend  upon  the  question  whether  the 
loan  was  originally  joint  or  not. 

Now,  as  the  complaint  alleges  that  the  $500  was  loaned  at 
one  time  and  as  one  loan,  the  acceptance  by  the  lender  of  the 
$225  note,  signed  by  Mitchell  as  surely  without  objection,  was 
prima  fade  evidence,  irrespective  of  other  allegations  in  the 
complaint,  not  only  that  the  $225,  but  that  the  whole  $500  was 
loaned  to  Crawford,  and  not  to  him  and  Mitchell. 

The  same  remark  will  apply  to  the  acceptance  of  the  $275 
note  signed  by  Crawford  only. 

The  evidence  on  the  trial  was,  and  it  appears  to  have  been 
a  conceded  fact,  that  the  $500  was  paid  to  Crawford  and  not 
to  Mitchell,  as  alleged  in  the  complaint,  and  that  Mitchell  was 
not  present  when  the  money  was  paid  to  Crawford. 

Nor  do  I  find  the  least  evidence  of  the  allegations  in  the 
complaint,  that  the  defendants  promised  to  give  their  notes  for 
the  $500,  and  that  Mitchell  omitted  and  neglected  to  sign  the 
$275  note ;  or  that  Mitchell  was  ever  asked  or  promised  to 
sign  the  $275  note. 

Crawford,  the  co-defendant  of  Mitchell,  swore,  in  general 
words,  "  that  the  $500  was  a  loan  to  us  jointly  by  Peter 
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Underbill,"  without  stating  that  Peter  Underbill  so  understood 
it,  or  any  fact  or  circumstance  to  show  that  Peter  Underbill  so 
understood  it.  For  aught  that  appears,  Crawford  was  only 
swearing  to  his  legal  conclusion  and  what  be  thought. 

The  only  evidence  on  the  part  of  the  plaintiff,  in  addition  to 
this,  to  show  even  that  the  loan  was  a  joint  loan  to  both  de- 
fendants, was  the  oral  testimony  of  Crawford,  and  certain 
documentary  evidence  to  show  that  the  $500  was  paid  by 
Crawford  to  Mitchell  to  be  used  by  him  to  discharge  their  joint 
liabilities  and  for  their  joint  use  and  benefit,  and  was,  in  fact,  so 
used,  and  the  testimony  of  the  plaintiff's  attorney,  Dusenberry, 
who  testified,  after  the  four  notes  on  which  the  action  is  brought 
.were  placed  in  his  hands  for  collection,  that  he  had  several  con- 
versations with  Mitchell,  in  which  Mitchell  promised  to  pay  the 
notes  and  offered  to  pay  the  interest ;  but,  on  his  cross-exam- 
ination he  stated,  that  nothing  was  said  about  the  note  not 
signed  by  Mitchell  as  distinguished  from  the  other  notes  ;  that 
he  did  not  call  Mitchell's  attention  to  it. 

To  contradict  Crawford,  and  to  explain  the  fact  of  some  of 
the  indorsements  on  the  $275  note  being  in  Mitchell's  hand- 
writing, and  to  show,  from  business  transactions  and  relations 
between  him  and  Mitchell,  that  even  the  subsequent  use  of 
the  $500  for  their  joint  benefit,  as  testified  to  by  Crawford, 
would  have  been  consistent  with  the  presumption  arising  from 
the  notes,  that  the  original  loan  was  to  Crawford,  and  on  his 
responsibility  alone,  certain  evidence,  oral  and  documentary, 
was  offered  on  the  part  of  Mitchell,  a  part  of  which  was  re- 
ceived and  a  part  rejected. 

"Without  noticing  particularly  the  exceptions  taken  on  the 
part  of  the  defendant  to  the  rejection  of  this  evidence,  I  think 
the  learned  judge  who  tried  the  cause  erred  in  submitting  the 
question  of  the  liability  of  the  defendant  Mitchell,  for  the 
amount  of  the  $275  note,  to  the  jury.  I  do  not  think  the  evi- 
dence, which  was  given  and  received  on  the  trial,  under  the 
pleadings,  authorized  him  to  submit  that  question  to  the  jury. 

The  legal  presumption,  from  the  acceptance  by  the  lender  of 
the  $275  and  $225  notes,  was,  that  the  $500  was  loaned  to 
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Crawford,  and  that  the  lender  agreed  to  look  to  him  exclu- 
sively for  the  payment.  This  presumption  was  not  conclusive, 
but  might  be  rebutted  by  proof. 

That  Mitchell  subsequently  participated  in  the  use  of  the 
money  borrowed  would  seem  rather  to  give,  an  occasion  for 
an  application  of  the  legal  presumption,  than  to  disprove  it. 

The  subsequent  use  or  application  of  the  money  was  imma- 
terial, if  Mitchell  was  not  originally  liable  as  borrower. 

If  the  debt  was  the  debt  of  Crawford  alone,  and  Mitchell 
was  not  originally  liable,  then  any  subsequent  parol  promise 
by  Mitchell  to  pay  the  $275  note  was  void  by  the  statute  of 
frauds. 

If  the  testimony  was  admissible  to  show  an  original  liability, 
the  promises  proved  by  Dusenberry,  under  the  circumstances, 
had  little  if  any  weight. 

The  testimony  of  Crawford,  that  the  $500  was  loaned  and 
advanced  to  him  and  Mitchell,  should,  I  think,  under  the 
pleadings  and  the  other  facts  and  circumstances  of  the  case, 
have  been  looked  upon  as  a  mere  statement  of  his  legal  con- 
clusion. 

Upon  the  whole,  although  I  think  the  charge  of  the  judge 
would  have  been  well  enough  had  there  been  sufficient  evi- 
dence to  authorize  him  to  submit  the  question  of  Mitchell's 
original  liability  for  the  amount  of  the  $275  note  to  the  jury, 
yet  I  think  he  erred  in  submitting  that  question  to  the  jury  at 
all ;  and  I  think  Mitchell  has  a  right  to  avail  himself  of  that 
error  on  this  motion  for  a  new  trial. 

He  excepted  to  the  whole  charge — he  objected  to  all  the 
evidence  given  and  offered  on  the  part  of  the  plaintiff  to  show 
his  liability,  and  he  moved  for  a  non-suit  which  could  not  be 
granted,  because  the  plaintiff  had  an  undisputed  right  to  re- 
cover against  him  on  three  of  the  notes. 

I  cannot  avoid  the  conclusion,  from  a  careful  examination 
of  this  whole  case,  that  the  trial  below  was  a  second  same  at- 
tempt (for  it  appears  that  there  had  been  a  trial  before),  on  the 
part  of  the  plaintiff,  to  make  the  defendant  Mitchell  liable  on 
the  $275  note  which  he  never  signed,  by  evading  the  statute 
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of  frauds,  and  trying  to  get  rid  of  the  plain  legal  presumptions 
arising  from  the  unexplained  intentional  acceptance  by  Peter 
Underhill  of  the  $225  note  signed  by  Mitchell  as  surety,  and 
of  the  individual  $275  note  of  Crawford  for  the  $500  loaned. 

My  conclusion  is,  that  there  should  be  a  new  trial,  with  the 
costs  of  this  motion  for  a  new  trial  to  abide  the  event,  unless 
the  plaintiff  elects  within  ten  days  to  take  judgment  against 
the  defendants  for  the  amount  of  the  three  notes  signed  by 
Mitchell  with  costs,  exclusive  of  the  costs  on  this  motion,  for  a 
new  trial.  If  the  plaintiff  so  elect,  then  the  motion  for  a  new 
trial  is  denied  without  costs  to  either  party  on  such  motion. 

I  tiiink  the  plaintiff  is  entitled  to  judgment  against  the  de- 
fendant Crawford  alone,  for  the  amount  of  the  $275  note  signed 
by  him  alone. 


SUPEEME  COURT. 

THE  PEOPLE  ex  rel  JOHN  LENT  agt.  HIRAM  W.  HASCALL, 
Clerk  of  Genesee  county. 

By  the  laws  of  1859  (ch.  360),  Notaries  Public  are  authorized  to  take  proof  and 
acknowledgments  of  deeds,  &c.,  "  in  all  the  cases  where  "  commissioners  of 
deeds  may  do  those  acts  within  their  jurisdictions.  That  is,  they  may  perform 
such  duties  in  their  respective  counties,  whether  there  are  any  commissioners 
of  deeds  appointed  for  such  counties  or  not. 

Wyoming  Special  Term,  October,  1859. 

DEMURRER  to  the  return  of  the  respondent  to  the  alternative 
mandamus. 

The  rettrrn  and  demurrer  thereto  present  simply  the  ques- 
tion, whether  notaries  public  are  authorized,  by  chapter  360  of 
the  Laws  of  1859,  to  take  proof  and  acknowledgments  of  deeds, 
&c.,  in  counties  in  which  there  are  no  commissioners  of 
deeds  ? 

BISSELL  &  BALLARD,  for  the.  relator. 
BANGS  &  TIixsDALE,/or  the  respondent. 
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DAVIS,  Justice.  By  the  first  section  of  the  act  entitled,  "  An 
act  authorizing  notaries  public  of  the  state  of  New- York  to 
perform  the  duties  now  performed  by  commissioners  of  deeds, 
passed  April  15th,  1859,"  (Laws  of  1859,  chapter  360),  it  is 
enacted  that,  "  in  addition  to  their  present  powers,  notaries 
public  of  this  state  are  hereby  authorized  to  administer  oaths 
and  affirmations,  and  to  take  the  proof  and  acknowledgments 
of  deeds,  mortgages,  and  any  other  papers  for  use  or  record  in 
this  state,  in  all  the  cases  where  the  same  may  now  be  taken 
and  administered  by  commissioners  of  deeds,  and  under  the 
same  rules,  regulations  and  requirements  prescribed  to  com- 
missioners of  deeds,  and  such  notaries'  acts  may  be  performed 
without  official  seal." 

The  object  of  this  statute  is  to  supply  a  supposed  public 
want ;  it  is,  therefore,  remedial  in  its  character,  and  entitled 
"  to  be  construed  largely  and  beneficially,  so  as  to  suppress  the 
mischief  and  advance  the  remedy."  (Dwarris  on  Statutes, 
page  632.) 

The  powers  conferred  by  this  act  are  given  to  the  "  notaries 
public  of  this  state,  and  not  to  those  of  particular  localities ;" 
but  it  is  argued,  that  the  words,  "  in  all  the  cases  where  the 
same  may  now  be  taken  and  administered  by  commissioners 
of  deeds,  and  under  the  same  rules,  regulations  and  require- 
ments prescribed  to  commissioners,"  operate  to  limit  the  exer- 
cise of  those  powers  to  notaries  public  who  reside  in  the  cities 
(or  at  least  in  the  counties)  in  which  there  are  commissioners 
of  deeds.  This  argument  confounds  the  "cases"  in  which 
commissioners  of  deeds  may  administer  oaths  and  take  ac- 
knowledgments, with  the  places  wherein  they  must  perform  those 
acts.  Commissioners  of  deeds  are  local  officers.  They  must 
discharge  their  duties  within  specified  territorial  limits.  (1  R. 
&,  Banks  d-  Brokers,  bth  edition,  382,  383.)  But  the  duties 
themselves  are  general  in  their  character,  and  when  performed 
within  the  proper  local  jurisdiction  nre  operative  throughout 
the  state.  These  commissioners  are  vested  by  statute  with 
general  powers  to  administer  oaths  and  affirmations,  and  take 
proofs  and  acknowledgments  oi'  deeds  (3  R.  8.,  same  edition, 
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473,  474,  475),  and  may  exercise  these  powers  in  every  case 
coming  before  them  within  their  local  jurisdiction,  without  re- 
spect to  the  residence  of  the  parties  for  whom  they  act,  or  the 
place  where  their  certificate  is  to  be  used.     A  commissioner  of 
deeds,  in  the  city  of  New- York,  may  administer  an  oath  in 
that  city  to  a  resident  of  Buffalo,  to  an  affidavit  to  be  used  in 
the  latter  city  ;  and  he  may  take  proof  or  acknowledgment  of 
a  deed  of  lands  situated  in  Erie  county,  to  be  recorded  there. 
The  instrument  in  this  case,  if  the  party  acknowledging  it  had 
been  in  one  of  the  cities  of  the  state,  might,  upon  proper  proof 
of  his  identity,  have  been  acknowledged  there  ;  and  this  illus- 
trates that  it  is  one  of  "  the  cases  "  where  commissioners  of 
deeds  may  act     In  all  such  cases,  the  same  powers  the  com- 
missioners of  deeds  possess  are  by  the  act  under  consideration 
conferred  on  the  "  notaries  public  of  this  state."     Xor  does 
the  provision  of  the  act,  that  notaries  shall  use  their  powers 
"under  the  same  rules,  regulations  and  requirements  pre- 
scribed to  commissioners  of  deeds,"  limit  the  powers  conferred, 
to  officers  of  special  localities.     It  simply  operates  to  restrict 
notaries  public  in  the  performance  of  these  new  duties  to  their 
local  jurisdictions,  and  to  the  formalities  as  to  proof  of  identity, 
rates  of  fees,  &c.,  that  are  imposed  upon  all  commissioners  of 
deeds.     Notaries  public  are  also  local  officers,  but  within  their 
counties  may  perform   duties,  the  operation  of  which  is  co- 
extensive with  the  state.     (Statutes  above  cited,  ibid.)     By  the 
act  of  1859,  they  may  now  within  their  local  jurisdictions,  in 
addition  to  their  former  powers,  administer  oaths  and  affirma- 
tions, and  take  proofs  and  acknowledgments  "  in  all  the  cases 
where  "  commissioners  of  deeds  may  do  those  acts  iviihin  their 
jurisdictions  ;  subject,  however,  to  the  rules  and  regulations,  as 
to  proof  of  identit^v,  forms  and  fees,  that  are  by  law  prescribed 
to  the  last-named  officers. 

The  relator  is,  therefore,  entitled  to  judgment  on  the  de- 
murrer, and  to  a  peremptory  mandamus. 
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SUPREME  COURT. 
JAMES  V.  RICH  agt.  WILLIAM  N.  LOUTREL. 

Where,  in  nn  action  between  partners  to  dissolve  and  settle  the  partnership  ac- 
counts, a  receiver  is  appointed,  who  takes  possession  of  the  partnership  prop- 
erty, which  has  been  previously  levied  upon  by  the  sheriff  on  executions 
issued  upon  judgments  obtained  prior  to  the  appointment  of  such  receiver,  tho 
receiver  will  bo  require!  to  fir.it  pay  tha  amount  of  such  executions  to  tho 
sheriff,  out  of  the  property  in  his  possession.  (This  agrees  with,  and  follows  the 
decision  of  the  case  In  the  Matter  of  the  NorHi  American  Gidta  Percha  Company, 
17  How.  549 ;  and  is  adverse  to  Rutier  agt.  Tallis,  5  Satid.  610.) 

Nex  •  York  Special  Term,  October,  1859. 

MOTION  to  compel  receiver  to  pay  certain  judgments. 

INGRAHAM,  Justice.  This  action  was  between  partners  to 
dissolve  and  settle  a  partnership. 

On  the  7th  of  May,  1859,  a  motion  was  made  for  a  receiver 
and  an  order  of  reference  made  to  appoint  a  receiver.  On  the 
27th  of  May,  the  receiver  was  appointed  by  an  order  of  the 
court,  and  he  took  possession  of  the  partnership  effects. 

On  the  16th  of  May,  1859,  McSpedon  &  Baker  recovered  a 
judgment  against  the  defendant  for  $204.80,  and  an  execution 
issued  to  the  sheriff. 

On  the  14th  of  May,  1859,  Smith  and  Peters  recovered  a 
judgment  against  the  same  defendants  for  $140.56,  and  on 
same  day  an  execution  was  issued  to  the  sheriff.  Under  these 
executions  the  sheriff  levied  on  sufficient  property  to  pay  the 
same. 

On  the  24th  of  June,  McSpedon  &  Baker  recovered  another 
judgment  and  issued  execution  to  the  sheriff. 

After  the  appointment  of  the  receiver,  he  took  from  the 
sheriff  the  property  on  which  he  had  levied  under  the  order 
of  the  court,  and  the  plaintiffs  in  those  actions  now  move  for 
an  order  directing  the  receiver  to  pay  those  judgments,  in 
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which  motion  the  sheriff  unites.  Other  judgments  were  after- 
wards recovered  as  stated  in  the  petition,  but  further  reference 
to  them  is  not  necessary. 

The  judgments  recovered  prior  to  the  appointment  of  a  re- 
ceiver, and  under  \vhich  executions  had  been  levied  on  the 
defendant's  property  prior  to  that  time,  are  entitled  to  be  paid. 
This  point  was  expressly  decided  by  the  general  term  of  this 
district  In  the  Matter  of  The  North  American  Gutta  Percha  Com- 
pany  (17  Howard,  549).  Although,  in  that  case,  the  order  ap- 
pealed from,  denying  the  motion,  was  affirmed,  on  the  ground 
that  the  sheriff  did  not  unite  in  the  application,  Mr.  Justice 
DAVIES,  in  delivering  the  opinion,  distinctly  states  that  the 
judgment  should  be  paid,  and  that  the  sheriff  could  make  ap- 
plication for  an  order  to  that  effect. 

A  contrary  opinion  was  expressed  in  Rutter  agt.  Tallis  (5 
Sand.  610),  upon  the  ground  that  the  title  of  the  receiver  re- 
lated back  to  the  date  of  the  order  of  reference  in  analogy  to 
the  former  practice  in  the  court  of  chancery. 

I  feel,  however,  controlled  by  the  opinion  expressed  in  the 
case  above  referred  to  in  this  court,  and  also  concur  in  that 
decision.  The  plaintiffs  in  those  executions  by  the  actual  levy 
obtained  a  priority  of  which  they  ought  not  to  be  deprived  by 
the  appointment  of  a  receiver  in  such  an  action.  If  the  pro- 
ceeding had  been  taken  by  a  prior  creditor,  another  question 
would  be  presented.  But  in  this  action  between  the  defend* 
ants  themselves,  if  the  judgment-creditors  could  thus  be  de- 
prived of  their  liens,  the  partners  by  collusion  might  defeat 
such  creditors  and  retain  the  proceeds  of  the  property  by  at 
any  time  discontinuing  their  action.  It  was  intimated  in  the 
case  in  the  superior  court,  that  the  court  would  not  permit 
such  a  suit  to  be  discontinued.  But,  by  the  rule  of  this  court, 
the  action  could  be  discontinued  on  filing  the  consent  to  dis- 
continue, and  no  order  of  the  court  is  necessary. 

As  regards  the  judgments  recovered  after  the  appointment 
of  the  receiver  was  perfected,  no  lien  was  acquired  by  the  issue 
of  the  executions,  and  there  is  no  reason  to  order  their  pay- 
ment. Those  creditors  must  take  other  proceedings  to  com- 
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pel  the  proper  application  of  the  partnership  property  to  the 
payment  of  the  debts  of  the  firm. 

Motion  granted,  directing  the  receiver  to  pay  to  the  sheriff 
the  amount  due  on  the  several  executions  held  by  him  and 
levied  on  the  defendant's  property,  prior  to  the  date  of  the  re- 
ceiver's appointment. 


SUPEEME  COURT. 

LEVI  C.  HARRIS,  respondent,  agt.  STANLEY  HAMMOND  and 
JOSEPH  BURNS,  appellants. 

Where  the  plaintiff  brought  his  action  upon  a  promissory  note  for  $100,  against 
two  defendants,  and  one  of  them  put  in  an  answer  alleging  that  the  note  was 
given  for  the  price  of  a  horse  purchased  by  him  of  the  plaintiff,  and  a  breach  of 
warranty  by  the  plaintiff  as  to  the  soundness  of  the  horse,  and  after  issue  joined, 
this  defendant  commenced  an  action  against  the  plaintiff  in  a  justice's  court, 
for  false  representations  on  the  sale  of  the  horse  (including  the  same  matter  in 
the  answer),  and  recovered  judgment  against  the  plaintiff  for  $100, 

field,  that  an  order  made  at  special  term  on  motion  of  the  plaintiff,  striking  out 
the  defendant's  answer,  and  directing  judgment  for  the  plaintiff  on  the  note,  be 
affirmed,  notwithstanding  an  appeal  from  the  justice's  judgment  was  then 
pending. 

Monroe  General  Term,  September,  1859. 

Present,  T.  R.  STRONG,  SMITH  and  JOHNSON,  Justices. 

APPEAL  from  an  order. 

H.  R.  SELDEN,  for  appellant. 
J.  L.  ANGLE,  for  respondent. 

By  the  court — T.  R.  STONG,  Justice.  This  action  is  upon  a 
promissory  note  for  $100  and  interest.  The  auswer  is,  that 
the  note  was  given  upon  the  sale  of  a  horse  by  the  plaintiff  to 
Hammond,  and  a  breach  of  warranty  by  the  plaintiff  on  the 
sale,  of  the  soundness  of  the  horsj.  After  issue  was  joined, 
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Hammond  commenced  an  action  against  the  plaintiff  before  a 
justice  of  the  peace,  for  a  fraudulent  representation  of  the 
soundness  of  the  horse,  manifestly  embracing  the  same  matter 
as  the  warrant}',  and  the  defendant  therein  put  in  an  answer, 
among  other  things,  denying  the  complaint. 

The  latter  action  was  brought  to  trial,  when  Hammond  re- 
covered judgment  for  one  hundred  dollars,  besides  costs.  An 
appeal  has  been  brought  by  the  defendant  in  that  action — the 
plaintiff  in  this — to  the  count}7"  court,  from  that  judgment,  which 
appeal  is  still  pending.  After  the  appeal  was  taken,  the  plain- 
tiff in  the  present  action  moved  at  special  term  for  an  order 
striking  out  the  answer  of  the  defendant  in  this  action,  or  for 
leave  to  make  a  supplemental  reply  setting  up  the  judgment 
before  the  justice  as  a  bar  to  the  matter  of  the  answer.  An 
order  was  granted  striking  out  the  answer  and  directing  that 
the  plaintiff  have  judgment  in  the  action  ;  and  the  case  is  now 
before  the  court  on  an  appeal  from  the  order. 

The  defendant,  Hammond,  was  not  precluded,  by  the  answer 
in  this  action  setting  up  a  breach  of  warranty,  from  commenc 
ing  an  action  before  a  justice  for  a  fraudulent  representation  as 
to  the  same  matter.  (Fabricotti  agt.  Launitz,  3  Sand.  S.  C. 
743,  745.)  But  the  judgment  in  the  latter  action  is  clearly  a 
bar  to  the  cause  of  action  on  the  warranty.  The  warranty 
and  fraud,  as  to  the  same  thing,  formed  but  a  single  cause  of 
action,  enforceable  at  the  election  of  Hammond,  by  action  on 
the  warranty  or  for  the  fraud.  A  recovery  in  one  of  those 
modes  is  a  bar  to  another  action. 

The  fact,  that  an  appeal  has  been  brought,  does  not  affect 
the  conclusive  nature  of  the  judgment  as  a  bar,  while  it  re- 
mains unreversed. 

In  regard  to  the  appropriate  relief  to  the  plaintiff,  it  is  obvi- 
ous that  an  order,  allowing  him  to  make  a  supplemental  reply 
setting  up  the  bar,  would  have  been  proper  and  adequate.  But 
I  do  not  perceive  why  the  form  of  relief  adopted  at  special 
term  was  not  allowable,  in  the  discretion  of  the  court,  there 
being  no  dispute  in  regard  to  the  facts,  and  no  room  for  doubt 
as  to  the  law  of  the  case. 
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There  is  another  answer  to  this  appeal.  The  appeal  is  from 
the  order.  The  order  strikes  out  the  answer  and  directs  judg- 
ment for  the  plaintiff.  It  is  an  order  for  judgment.  The 
rights  of  the  parties  are  finally  determined,  and  judgment  is 
directed.  Such  an  order  does  not  belong  to  the  class  of  or- 
ders embraced  by  section  349  of  the  Code ;  it  is  rather  the 
judgment  in  the  action,  reviewable  only  on  appeal  from  the 
judgment  when  perfected.  (Bauman  agt.  The  New  -  York  Cen- 
tral Itailroad  Company  (10  How.  218). 

I  am,  therefore,  of  opinion  that  the  order  should  be  affirmed. 


SUPREME  COURT. 

OCTAYIA  BOYCE,  by  her  next  friend,  &c.,  agt.  THE  CITY  OF 
ST.  Louis,  and  others. 

Where  a  municipal  corporation  claims  real  estate  as  devisee  under  a  will,  the 
will  must  not  only  have  been  executed  and  attested  according  to  the  forms  and 
solemnities  prescribed  by  the  law  of  the  siitu,  but  the  claimant  must  by  the  law 
of  the  sitia  be  capable  of  taking  by  devise,  no  matter  what  may  bo  the  law  of 
the  domicil  of  the  testator  or  devisee,  or  where  the  will  was  executed. 

If  the  claimant  is  &  foreign  corporation  claiming  as  devisee,  then  not  only  the  ca- 
pacity of  such  corporation  to  take  and  hold  real  estate  aa  devisee,  but  by  its 
charter,  is  to  bo  determined  by  the  law  of  the  situs. 

Therefore,  where  the  City  of  St.  Louis,  in  the  state  of  Missouri,  claimed  real  estato 
situated  in  the  state  of  Missouri,  and  also  in  the  city  of  New- York,  as  devisoo 
tinder  a  will  made  and  executed  according  to  the  laws  of  Missouri  by  tho  tes- 
tator, who  was  a  resident,  and  who  died  in  St.  Louis, 

Held,  that  it  was  for  tho  courts  of  this  state  to  determine  whether  tho  city  of  St. 
Louis  had,  as  devisee,  any  right  or  interest  in  or  to  the  lands  in  New-York,  of 
which  tho  testator  died  seized,  and  for  that  purpose  to  give  construction  to  its 
charter;  as  it  was  for  the  courts  of  Missouri  to  determine  the  same  questions 
aa  to  the  lands  In  Missouri  of  which  tho  testator  died  siezed ;  according  to  tho 
local  law  in  either  case. 

It  was  also  held,  that  the  city  of  St.  Louis  could  not  take  and  had  no  right  or  in- 
terest in  tho  real  estate  in  New- York,  for  the  reason,  1st.  Because  by  its  char- 
tar  it  was  not  authorized  to  take  or  hold  such  real  estate,  either  upon  tho  trust, 
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or  for  the  use  or  purpose  mentioned  in  the  will,  or  for  any  other  use  or  pur- 
pose. 

2d.  Because,  by  the  law  of  this  state,  in  force  when  the  testator  died  and  his 
will  took  effect,  and  still  in  force,  no  devise  to  a  corporation  could  be  valid, 
unless  such  corporation  was  expressly  authorized  by  its  charter,  or  by  the  stat- 
ute, to  take  by  devise. 

It  stems,  that  if  the  city  of  St.  Louis  had  been  expressly  authorized  by  its  char- 
ter or  by  a  statute  of  Missouri  to  take  by  devise,  it  could  not  take  or  hold  the 
real  estate  in  New- York  as  devisee,  in  contravention  of  the  law  of  this  state. 

(The  case  of  Beekman  agt.  The  Peopk,  27  Barb.  272,  commented  upon  and  dissented 
from  in  part.) 

New  -  York  "Special  Term,  November,  1859. 
ACTION  for  partition. 

K.  M.  HARRINGTON,  for  plaintiff. 
DANIEL  LORD,  for  the  City  of  St.  Louis. 
M.  S.  BlDWELL,  for  infant  defendants,  &c. 

SUTHERLAND,  Justice.  This  is  an  action  for  partition  of 
certain  real  property  in  the  city  of  New-York,  of  which  one 
Bryan  Mullanthy,  late  of  the  city  of  St.  Louis,  in  the  state  of 
Missouri,  died  seized,  leaving  him  surviving,  as  his  only  heirs- 
at-law,  five  sisters. 

Since  his  death,  one  of  the  sisters  has  died  leaving  a  hus- 
band and  several  children  her  surviving. 

The  parties  to  this  action,  other  than  the  city  of  St.  Louis, 
are  the  four  surviving  sisters  and  their  husbands,  and  the  sur- 
viving children  and  husband  of  the  deceased  sister. 

The  city  of  St.  Louis  is  made  a  party  defendant,  as  claiming 
one  equal  undivided  third  of  the  real  property  sought  to  be 
partitioned,  under  an  alleged  last  will  and  testament  of  the 
said  Bryan. 

The  city  of  St.  Louis  in  her  answer  sets  up  such  last  will  and 
testament,  and  a  devise  and  bequest  to  her  by  it,  of  one  undi- 
vided third  of  all  the  testator's  property  real  and  personal. 

A  copy  of  an  instrment  in  writing,  purporting  to  be  such 
last  will  and  testament,  is  produced  on  the  hearing  ;  and  it  is 
admitted  by  the  parties,  that  the  will  of  the  said  Bryan,  re- 


NEW-YORK  PRACTICE  REPORTS.  127 

Boyce  agt.  The  City  of  St  Louis. 

ferred  to  in  the  answer,  was  by  him  executed  in  such  form  of 
law,  as  to  subscribing,  publishing  and  attestation,  as  was  suffi- 
cient to  devise  real  estate  in  this  state,  and  that  he  was  in  law 
competent  to  devise ;  and  by  stipulation  between  the  parties 
such  copy  was  read  in  evidence  in  the  place  of  the  original. 

By  the  will,  the  testator  leaves  to  the  city  of  St.  Louis  one 
equal  undivided  third  of  his  property,  real,  personal  or  mixed, 
"  to  be  and  constitute  a  fund  to  furnish  relief  to  all  poor  emi- 
grants and  travellers  coming  to  St.  Louis,  on  their  way  bona 
fide  to  settle  West." 

There  is  no  testamentary  disposition  of  the  other  two-thirds 
of  the  testator's  property. 

He  also  died  seized  of  various  lots  and  parcels  of  land  in 
Missouri,  some  of  them  lying  within  and  some  of  them  with- 
out the  limits  of  the  city  of  St.  Louis. 

The  testator  at  the  time  of  his  death  was  a  resident  of  St 
Louis,  and  domiciled  there ;  and  the  will  was  executed,  and 
he  died  there. 

In  an  action  or  proceeding  instituted  in  the  "  St.  Louis  Land 
Court,"  for  the  partition  of  the  real  estate  in  Missouri  between  • 
the  heirs-at-law,  to  which  the  city  of  St.  Louis  was  made  a 
party,  that  court  adjudged  that  the  city  of  St.  Louis  was  enti- 
tled to,  and  could  take  and  hold,  as  devisee  under  the  will,  the 
third  of  such  real  estate  in  Missouri. 

The  plaintiff  in  this  action  insists  that  the  city  of  St.  Louis 
has  not  the  legal  capacity  to  take  or  hold  the  said  bequ<  sts  or 
devises  to  it  made,  or  the  legal  capacity  to  receive  or  curry 
into  effect  the  trusts  therein  created ;  and  that  it  has  not  by 
its  charter  the  power  or  capacity  to  take  or  hold  the  property 
so  bequeathed  or  devised  to  it. 

The  city  of  St.  Louis  insists  preliminarily,  that  these  questions 
cannot  be  contested  or  properly  determined  in  this  partition 
suit ;  but  if  they  can,  then  she  insists  upon  her  right  to  take 
and  hold  as  devisee  under  the  will,  and  she  further  insists, 
that  the  adjudication  of  the  Missouri  court,  on  the  question  of 
her  capacity  to  take  and  hold  as  such  devisee  under  her  char, 
ter,  should  control  this  court. 
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I  have  no  doubt  that  the  city  of  St.  Louis  was  properly 
made  a  party  in  this  action,  and  that  it  can  properly  be  deter- 
mined in  this  action,  whether  she  has  any  right  or  interest  in 
or  to  the  real  estate  thereby  sought  to  be  partitioned.  Her 
claim  is  antagonistic,  but  she  is  not  in  possession. 

As  to  the  adjudication  of  the  Missouri  court  on  the  question 
of  the  capacity  of  the  city  of  St.  Louis  to  take  as  devisee  under 
the  will,  and  the  eifect  or  authority  it  should  be  permitted  to 
have  here,  it  is  necessary  to  advert  to  the  principle  of  the  com- 
mon law,  that  a  title  or  right  in  or  to  real  or  immovable  prop- 
erty can  be  acquired,  enforced  or  lost,  only  according  to  the 
law  of  the  place  where  such  property  is  situated,  the  lex  rei 
sitae. 

This  principle  applies  as  well  to  the  capacity  of  the  claimant 
to  take  or  hold  the  real  estate,  as  to  the  sufficiency  in  form  or 
effect  of  the  instrument,  title  or  evidence  of  title,  under  which 
the  claim  is  made  or  sought  to  be  enforced.  (Story  on  Confl. 
of  Laics,  §§  428,  430,  474 ;  Nicholson  agt.  Leavitt,  4  Sandf. 
276  ;  Hosford  agt.  Nichols,  1  Paige,  226  ;  Chapman  agt.  Robert- 
son, 6  Paige,  627.) 

If  the  law  of  the  situs  excludes  aliens  from  holding  lands, 
then  an  alien  cannot  take,  no  matter  what  may  be  the  law  of 
his  domicil.  If  the  claimant  claims  as  devisee,  then  the  will 
must  not  only  have  been  executed  and  attested  according  to 
the  forms  and  solemnities  prescribed  by  the  law  of  the  situs, 
but  the  claimant  must  by  the  law  of  the  situs  be  capable  of 
taking  by  devise,  no  matter  what  may  be  the  law  of  the  domi- 
cil of  the  testator,  or  devisee,  or  where  the  will  was  executed. 

If  the  claimant  is  a  foreign  corporation  claiming  as  devisee, 
then  not  only  the  capacity  of  such  corporation  to  take  and 
hold  real  estate  as  devisee,  but  by  its  charter,  is  to  be  deter- 
mined b}'  the  law  of  the  situs. 

Of  course  it  belongs  to  the  courts  of  the  state  or  country 
where  the  real  estate  is  situated,  to  declare  and  apply  the  law 
on  the  question  of  the  capacity  or  right  of  the  claimant. 

This  principle  of  local  jurisdiction  and  of  the  application  of 
the  local  law  to  real  estate,  results  from  the  independent  sov- 
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ereignty  of  states  or  countries,  and  from  settled  principles  o! 
international  law. 

In  England  and  in  this  country  the  principle  may  be  said  to 
be  practically  without  an  exception  ;  and  so  far  has  the  prin- 
ciple been  carried  in  England,  that  in  a  recent  case  (Birlhwhts- 
tk  agt.  Vardil,  7  Clark  and  Fin,  895),  the  opinion  of  the 
court  of  king's  bench,  that  a  son,  born  of  Scottish  parents  be- 
fore marriage  in  Scotland,  who  was  afterwards  legitimatized 
by  the  subsequent  marriage  of  his  parents  there,  could  not  as 
heir  inherit  lands  in  England,  because,  by  the  law  of  England, 
affirmed  by  the  statute  of  mortmain,  no  one  could  be  heir  or 
inherit  lands,  unless  born  within  lawful  wedlock,  was  after  two 
arguments  affirmed  by  the  House  of  Lords. 

In  the  United  States,  the  sovereignty  of  the  several  states  is 
qualified  by  the  constitution  of  the  United  States,  and  in  cer- 
tain cases  the  supreme  court  of  the  United  States  has  concur- 
rent jurisdiction  with  the  state  courts  even  as  to  real  estate ;  but 
in  exercising  such  jurisdiction,  the  supreme  court  of  the  United 
States  follows  and  applies  the  state  law,  and  adopts  the  well- 
settled  judicial  interpretation  by  the  state  courts  of  the  state 
law.  Applying  this  principle  to  this  case,  it  is  clear,  that  it  is 
for  the  courts  of  this  state  to  determine,  whether  the  city  of  St. 
Louis  has  as  devisee  any  right  or  interest  in  or  to  the  lands  in 
New-York,  of  which  the  testator  died  seized ;  as  it  was  for 
the  courts  of  Missouri  to  determine  the  same  question  as  to 
the  lands  in  Missouri,  of  which  the  testator  died  seized ;  ac- 
cording to  the  local  law  in  either  case. 

Without  raising  the  question,  whether  a  foreign  corporation, 
in  the  absence  of  any  la\v  of  this  state  to  the  contrary,  has  the 
same  right  to  take  and  hold  land  in  this  state  that  it  has  in 
the  state  where  it  was  created,  but  conceding  such  right,  it  is 
clear,  as  to  real  estate  in  this  state,  claimed  by  such  foreign 
corporation,  that  it  is  for  the  court  of  this  state  to  construe  its 
charter,  and  determine  whether  it  is  authorized  by  its  charter 
to  take  or  hold  such  real  estate,  (NicJtolson  agt.  Leavitt  4  Sandf. 
276,  Sup.),  and  that  an  adjudication  upon  the  question  of  its 
corporate  capacity,  by  a  court  of  another  state,  can  and  ought 
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to  have  no  further  effect  or  authority,  than  the  reasoning  upon 
which  it  may  have  been  founded  gives  it. 

In  this  case,  the  proceedings  and  judgment  of  the  Missouri 
court,  in  the  action  or  proceeding  instituted  in  Missouri  for  the 
partition  of  the  real  estate  of  which  the  testator  died  seized  in 
that  state,  appear,  from  a  transcript  thereof,  properly  authenti- 
cated ;  but  the  grounds  upon  which  the  decision  was  made  do 
not  appear. 

I  am  of  the  opinion  that  the  city  of  St.  Louis  could  not  take, 
and  has  no  right  or  interest  in,  the  real  estate  sought  to  be  par- 
titioned in  this  action,  for  two  reasons. 

1st.  Because  by  her  charter  she  is  not  authorized  to  take  or 
hold  such  real  estate,  either  upon  the  trust,  or  for  the  use  and 
purpose  mentioned  in  the  will,  or  for  any  other  use  or  purpose. 

2d.  Because,  by  a  law  of  this  state,  in  force  when  the  testa- 
tor died  and  his  will  took  effect,  and  still  in  force,  no  devise  to 
a  corporation  could  be?  valid,  unless  such  corporation  was 
expressly  authorized  by  its  charter  or  by  statute  to  take  by 
devise. 

As  to  this  second  reason,  it  is  sufficient  to  refer  to  the  law 
(3  Rev.  Stat.,  5th  ed.,  138,  §  3),  and  to  say  that  the  city  of  St. 
Louis  is  not  expressly  authorized  by  its  charter  to  take  by  de- 
vise, and  that  it  does  not  appear  that  there  is  any  statute  of 
this  state,  or  of  the  state  of  Missouri,  authorizing  it  to  take  by 
devise. 

I  do  not  mean  to  intimate,  if  the  city  of  St.  Louis  had  been 
expressly  authorized  by  her  charter  or  by  a  statute  of  Mis- 
souri to  take  by  devise,  that  she  could  take  or  hold  the  real 
estate  in  question  as  devisee,  in  contravention  of  the  law  of  this 
state. 

As  to  the  other  reason  or  ground  upon  which  I  put  my 
decision,  it  is  only  necessary  to  transcribe  that  portion  of  the 
charter  giving  the  power  to  take  and  hold  property. 

By  the  ehnrter,  the  city  of  St.  Louis  "may  purchase,  re- 
ceive and  hold  j  roperty,  real  and  personal,  within  said  city, 
and  may  sell,  lease  or  dispose  of  the  same  for  the  benefit  of  the 
city,  and  may  purchase,  receive  and  hold  property,  real  and 
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personal,  beyond  the  limits  of  the  city,  to  be  used  for  the  buri- 
al of  the  dead  of  the  city,  also  for  the  erection  of  water-works 
to  supply  the  city  with  water,  and  also  for  the  establishment 
of  a  hospital  for  the  reception  of  persons  infected  with  conta- 
gious and  other  diseases,  also  a  poor-house,  work -house  or 
house  of  correction,  and  may  sell,  lease  or  dispose  of  such  prop- 
erty for  the  benefit  of  the  city,  and  may  do  all  other  acts  as 
natural  persons,"  &c. 

It  will  be  seen  at  a  glance,  that  not  only  are  the  purposes 
for  which  she  may  purchase,  receive  and  hold  property  beyond 
the  city  limits  particularly  specified  and  limited,  but  also, 
that  the  property,  if  real  estate  and  beyond  the  limits  of  the 
city,  must  be  near  enough  to  the  city  to  admit  of  its  being  used 
or  held  for  one  or  more  of  the  specified  purposes. 

It  would  appear,  that  by  the  charter  she  is  not  authorized 
to  take  or  hold  real  estate  in  New- York  for  any  purposes ; 
certainly  not  for  any  or  either  of  the  purposes  specified  in  the 
charter,  nor  do  I  think  she  is  authorized  by  the  charter  to  re- 
ceive or  hold  property,  within  or  without  the  city,  in  trust  for 
the  charitable  use  and  purpose  mentioned  in  the  will  of  the 
testator. 

A  corporation  derived  from  prescription,  and  resting  upon 
the  common  law  for  its  powers  and  capacities,  may  have  quite 
undefined  powers  as  to  taking  and  holding  real  estate,  and  in 
other  respects  ;  but  I  take  it  to  be  a  well-settled  principle  of 
law,  that  a  corporation,  created  by  a  legislature,  has  no  other 
powers  than  those  expressly  granted  by  the  legislature,  and 
such  as  are  necessary  to  carry  into  effect  those  expressly 
granted.  (The  People  agt.  Utica  Insurance  Co.,  15  John.  350  ; 
The  New  •  York  Firemen's  Insurance  Company  agt.  Ely,  2  Cow. 
678.) 

The  specification  in  this  charter  of  the  uses  or  purposes  for 
which  the  city  of  St.  Louis  can  purchase,  receive  and  hold 
property  beyond  the  limits  of  the  city,  and  the  grant  of  an  ex- 
press power  by  it,  to  purchase,  receive  and  hold  property  be- 
yond the  limits  of  the  city  for  these  purposes,  and  within  the 
city  for  the  bene/U  of  the  city,  imply  a  prohibition  against  taking 
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or  holding  property  without  the  city,  except  for  one  or 
more  of  the  specified  purposes,  and  even  within  the  city  except 
for  the  benefit  of  the  city.  (Caces  last  cited,  and  Jackson  agt. 
Hartwell,  8  John.  422 ;  Trustees  agt.  Peaslee,  15  New-Hamp- 
shire, 317.) 

My  conclusion  is,  therefore,  that  the  city  of  St.  Louis  could 
not,  and  did  not  take,  as  devisee  under  the  will  of  Bryan  Mul- 
lanthy,  any  right,  estate  or  interest,  in  or  to,  the  real  estate 
sought  to  be  partitioned  in  this  action. 

But,  although  the  city  of  St.  Louis  had  not  capacity  to  take, 
before  the  case  of  Owens  agt.  The  Missionary  Society  (14  New- 
York  JR.  380),  there  might  have  been  a  question  whether  the 
charitable  intention  and  purpose  of  the  testator  in  making  the 
devise  might  not  be  carried  into  effect  with  the  aid  of  the  stat- 
ute of  43d  of  Elizabeth.  I  assume,  however,  that  it  is  settled 
by  that  case,  if  the  city  of  St.  Louis  had  not  the  capacity  to 
take,  that,  as  it  respects  the  real  estate  in  this  state,  such  chari- 
table intent  and  purpose  cannot  be  carried  into  effect. 

The  result  must  be,  that  all  the  estate  and  interest  which  the 
testator  had  in  the  lands  sought  to  be  partitioned  in  this  action, 
at  the  time  of  his  death,  on  his  death  vested  in  his  heirs-at- 
law,  as  if  he  had  made  no  will. 

I  do  not  think,  that  the  provision  of  the  Eevised  Statutes, 
abolishing  uses  and  trusts,  except  as  authorized  and  modified 
therein  (1  Rev.  Slat.  727,  §  45),  affects  the  question  of  the 
validity  of  this  devise,  or  would  prevent  the  trust  and  charita- 
ble use  and  purpose,  upon  and  for  which,  the  devise  was  made, 
from  being  carried  into  effect,  even  as  to  the  real  estate  in  this 
state. 

I  do  not  agree  with  what  is  said  to  that  effect  in  Ayres  agt. 
Methodist  Episcopal  Church,  3  Sandford,  371  ;  Yates  agt.  Yates, 
9  Barb.  324;  Beekman  agt.  The  People,  27  Sari.  272  to  279, 
and  in  one  or  two  other  cases.  When  the  opinion  in  Beekman 
agt.  Tlie  People  was  delivered,  I  announced  my  dissent  from 
that  portion  of  the  opinion,  stating  at  the  same  time  that  I 
agreed  in  the  conclusion  to  which  Judge  DAVIES  had  arrived, 
and  briefly  the  grounds  upon  which  I  so  agreed,  which  mainly 
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were,  that  the  testator  in  that  case  having  bequeathed  no  par- 
ticular sum  for  the  dispensary,  and  having  given  no  directions 
as  to.  the  amount  to  be  used  in  its  establishment,  but  leaving 
the  amount  wholly  at  the  discretion  of  his  executors,  and  the 
bequest  of  the  surplus  being  a  bequest  of  the  surplus  remain- 
ing after  t.he  establishment  of  the  dispensary,  and  the  execu- 
tors having  renounced  the  trust,  I  could  not  see  how  the  court 
could  appoint  new  trustees  and  authorize  them  to  exercise  the  dis- 
cretion which  the  testator  had  given  to  his  executors  ;  that  for  the 
court  to  do  so,  it  appeared  to  me,  would  in  effect  be  making  a 
will  for  the  testator. 

I  make  this  statement  here,  certainly  rather  out  of  place,  be- 
cause the  opinion  of  Judge  DAVIES  has  been  published  in  a 
pamphlet  form  and  reported  ns  the  opinion  of  the  court; 
whereas  not  only  did  I  dissent,  but  I  understood  Judge 
CLERKE,  also,  to  dissent  from  that  portion  of  the  opinion  above 
referred  to. 

I  think  the  views  of  the  late  Assistant  Vice-Chancellor 
SANDFORD,  expressed  in  Knislcern  agt.  Lutheran  Church,  and 
in  Shotwell  agt.  Mott,  ~\.st  and  2d  Sandfortfs  Ch.  R.,  on  the 
question  of  the  application  of  this  provision  of  the  Eevised 
Statutes  to  charitable  uses,  are  the  right  views. 

I  think,  too,  it  is  fairly  to  be  inferred  from  the  cases  of 
Williams  agt.  Williams,  and  Tucker  agt.  St.  Clemens1  Church 
(4  Selden),  that  the  court  of  appeals  approved  of  the  views  of 
Vice-Chancellor  SANDFORD,  expressed  in  the  two  cases  before 
mentioned  ;  and  that  the  case  of  Tucker  agt.  St.  Clemens' 
Church,  which  was  a  case  of  real  estate,  on  a  close  examina- 
tion, must  be  conceded  to  be  a  decision  on  the  very  question. 
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m 

THE  PEOPLE  agt.  ABRAHAM  DAVIS. 

A  request  to  charge  on  the  facts  in  a  criminal  trial  is  very  properly  refused  bj 
the  judge. 

Where  an  indictment,  on  allegations  of  certain  facts,  charges  the  defendant  with 
"assault  and  battery,  with  intent  to  kill,"  and  on  the  trial  a  general  verdict  is 
rendered  of  "  guilty  of  an  assault  and  battery,  with  intent  to  kill,"  the  ver- 
dict is  one  finding  a  crime  of  assault  and  balkry  only,  where  the  indictment 
omits  to  allege  some  of  the  means  winch  the  statute  names  of  an  intent  to  kill : 
That  is,  "  by  means  of  a  deadly  weapon,  or  by  such  other  means  or  force  as 
was  likely  to  produce  death." 

District-attorneys,  in  framing  indictments  for  the  crime  of  outrageous  assault  and 
battery,  should  insert  a  count  on  which  a  conviction  that  will  send  the  pris- 
oner to  the  state  prison  may  be  had,  without  calling  on  the  jury  to  presume  or 
find,  from  weak  circumstances,  that  some  unknown  deadly  weapon  was  used. 

Albany  General  Term,  September,  1858. 

Present,  WRIGHT,  GOULD  and  HOGEBOOM,  Justices. 

WRIT  of  error  for  a  ne\v  trial. 

By  the  court — GOULD,  Justice.  As  I  understand  the  prison- 
er's different  requests  to  charge,  they  were  requests  to  charge 
on  the  facts  ;  and  were  properly  refused.  And  as  to  the  first 
one,  where  the  judge  said,  "  the  evidence  was.  sufficient,"  it  is 
perfectly  apparent  from  the  connection  that  he  meant  merely 
sufficient  to  go  to  the  jury. 

But  there  are  inherent  in  the  case  much  more  serious  diffi- 
culties in  the  way  of  this  conviction  of  a  felony.  The  third 
count  of  the  indictment,  to  make  it  in  itself  good,  should  have 
after  the  word  "  kick,"  the  words,  "  with  such  force  as  was 
likely  to  produce  death."  And  then  a  general  verdict  of 
"  guilty  of  an  assault  and  buttery,  with  intent  to  kill,  as  charged 
in  the  tld nl  count  of  the  indictment"  would  probably  be  good. 
And  it  is  worth  the  while  of  every  district-attorney  to  observe 
this  point ;  and  in  framing  his  indictments  for  cases  of  assault 
and  battery,  so  outrageous  as  plainly  was  that,  iu  this  case,  to 
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insert  a  count  on  which  a  conviction  that  will  send  to  the  state 
prison  may  be  had,  without  calling  on  the  jury  to  presume,  or 
find  from  circumstances,  hardly  warranting  such  finding,  that 
some  unknown  deadly  weapon  was  used. 

The  offence  is  strictly  a  statute  offence.  (2  R.  S.  665,  §  36.) 
"  Every  person,  who  shall  be  convicted  of  any  assault  and  bat- 
tery upon  another,  by  means  of  any  deadly  weapon,  or  by  such 
other  means  or  force  as  was  likely  to  produce  death,  with  in- 
tent to  kill,  &c.,  shall  be  punished,"  &c.  And  no  one  can 
doubt  that  were  a  strong  man  to  strike,  with  but  his  fist,  a 
heavy  blow  on  the  head  of  a  mere  child,  thereby  inflicting  se- 
vere injury  and  intense  suffering,  whether  causing  or  not 
causing  imminent  danger  to  its  life,  he  would  clearly  be  within 
both  the  letter  and  the  spirit  of  committing  an  assault  and  bat- 
tery, "by  such  force  as  was  likely  to  produce  death,"  and 
eminently  worthy  of  the  state  prison,  for  the  longest  term  the 
law  names. 

Still,  unless  the  indictment  were  framed  to  meet  the  case, 
there  could  be  no  such  conviction.  And  merely  charging  "  an 
intent  to  kill,"  without  setting  forth  some  one  of  the  means 
which  the  statute  names,  will  not  warrant  a  conviction  of  any 
offence  higher  than  an  assault  and  battery.  And  in  this  light, 
I  am  unable  to  see  that  the  verdict  is  really  one  finding  any 
grade  of  crime  above  an  assault  and  battery  ;  the  words,  '•  with 
intent  to  kill,"  having  added  to  them  no  reference  to  the  indict- 
ment, whereby  the  finding  could  be  eked  out  with  the  statute 
requisites,  are  merely  nugatory.  The  true  and  proper  way  ol 
finding  a  verdict,  in  a  case  properly  charging  the  statute  in- 
tent, would  be,  "  that  the  prisoner  was  guilty  of  the  assault 
and  battery  with  a  deadly  weapon,  with  intent  to  kill ;"  or, 
"  by  such  force  as  was  likely  to  produce  death,  with  intent  to 
kill,"  the  person  assaulted,  &c.  And  the  very  least  that  would 
make  a  good  verdict  of  guilty  of  the  higher  crime  would  be, 
"  guilty  of  an  assault  and  battery,  with  intent  to  kill,  as  charged 
in  the  indictment" 

Viewing  this  verdict,  then,  as  one  of  guilty  of  assault  and 
battery,  I  sec  no  course  to  be  taken  with  it,  but  that  sen- 
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tence  be  passed  for  that  offence.  There  has  been  no  error  for 
which  a  new  trial  should  be  had,  nor  is  there  any  conviction 
of  a  felony.  But  there  is  a  perfectly  valid  conviction  of  the 
lesser  offence. 


UNITED  STATES  CIRCUIT  COURT. 
WILLIAM  H.  WELLS  agt.  THE  SCHOONER  ANN  CAROLINE. 

It  is  a  settled  general  rule  of  navigation,  that  when  two  sailing  vessels  are  ap- 
proaching each  other  on  opposite  tacks,  both  having  the  wind  free,  the  one 
on  the  larboard  tack  must  give  way  and  pass  to  the  right. 

But  this  rule  should  not  prevail  when,  as  in  this  case,  it  appeared  by  the  weight 
of  evidence,  that  the  course  of  the  vessel  on  the  starboard  tack  was  to  the  lee- 
ward, and  somewhat  astern  of  the  other,  and  by  suddenly  coming  around  on 
her  starboard  tack  produced  a  collision. 

New  -  York,  September,  1859. 

APPEAL  by  libelant  from  a  decree  of  the  court  below. 

BENEDICT,  BURR  &  BENEDICT,  for  libelant  and  appellant. 
MR.  DONOHUE  and  MESSRS.  OWEN  &  VosE,/or  respondent. 

NELSON,  C.  J.  The  libel  in  this  case  was  filed  by  the  own- 
er of  the  schooner  John  C.  Wells  against  the  schooner  Ann 
Caroline,  to  recover  damages  for  a  collision  occurring  in  the 
month  of  February,  1854,  on  the  eastern  shore  of  Delaware 
Bay.  The  two  vessels  were  beating  up  the  bay  in  company 
with  several  other  vessels,  in  a  channel  about  a  mile  wide,  be- 
tween Crow  Shoal  and  the  Jersey  shore.  The  wind  was  N. 
N.W.,  about  five  or  six  knot  breeze ;  the  tide  flood,  setting  up 
the  bay.  The  John  C.  Wells  was  close-hauled  on  her  larboard 
tack,  which  was  her  long  tack  from  Crow  Shoal  to  the  Jersey 
shore ;  the  Ann  Caroline  close-hauled  on  her  starboard  tack 
on  the  opposite  course  from  the  Jersey  shore  to  Crow  Shoal. 
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The  Wells  was  very  heavily  laden — the  Ann  Caroline  in  bal- 
last. The  two  vessels  had  tacked  at  the  Crow  Shoal  upon 
their  long  tack  nearly  at  the  same  time,  the  Caroline  at  the 
time  being  to  the  leeward  of  the  Wells  and  somewhat  astern  of 
her.  The  Ann  Caioline  ran  out  but  one  half  or  two-thirds  of 
her  course,  when  she  suddenly  cams  round  on  her  starboard 
tack,  in  consequence  of  a  vessel  ahead  suddenly  backing  and 
obstructing  her  course.  While  on  this  course  she  came  in  col- 
lision with  the  Wells,  striking  her  on  her  starboard  side  aft, 
about  ten  or  fifteen  feet  from  hertaffrail,  opening  her  side,  and 
from  which  injury  she  sank  to  the  bottom  of  the  channel  in  a 
few  minutes. 

The  main  ground  upon  which  the  defence  of  the  Ann  Caro- 
line is  placed  is,  that  she  was  on  the  starboard  or  privileged 
tack,  and  that  it  was  the  duty  of  the  Wells  to  give  way  and 
pass  to  her  right.  The  controlling  question,  in  the  case  is, 
whether  or  not  the  Wells  was  to  the  windward,  and  so  far 
above  the  course  of  the  Caroline,  before  the  two  vessels  came 
together,  as  to  forbid  the  application  of  this  settled  rule  of 
navigation,  that  when  two  vessels  are  approaching  each  other 
on  opposite  tacks,  both  having  the  wind  free,  the  one  on  the 
larboard  tack  shall  give  way  and  pass  to  the  right.  On  look- 
ing into  the  proofs  in  the  case,  which  are  very  voluminous,  it 
will  be  found  that  the  testimony  of  the  master  and  hands  on 
board  of  the  respective  vessels,  as  usual,  is  contradictor}7 — 
those  of  the  Wells  claiming  that  the  course  of  the  Caroline  was 
to  the  leeward  and  southerly  of  that  of  their  vessel,  while  those 
on  the  Caroline  insist  that  her  course  was  to  windward  of  the 
Wells. 

If  the  case  stood  upon  the  testimony  of  these  witnesses,  we 
should  regard  it  as  so  far  conflicting  and  doubtful  as  to  lead  us 
not  to  interfere  with  the  decree  of  the  court  below  dismissing 
the  libel.  But  there  are  four  witnesses,  masters  and  hands 
upon  other  vessels,  engaged  at  the  same  time  in  beating  up  this 
channel,  and  who  were  on  the  same  tack  with  the  Wells,  but 
to  the  leeward  and  a  little  to  her  stern,  who  witnessed  the  col- 
lision and  the  course  of  the  vessels  previous  to  the  accident, 
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and  they  all  concur  in  confirming  the  testimony  of  the  master 
and  hands  of  the  Wells  as  to  the  course  and  relative  position 
of  the  two  vessels.  The  testimony  of  one  of  these  witnesses 
has  been  taken  in  this  court  and  was  not  before  the  court  be- 
low, which  is  very  explicit  and  direct  upon  this  question. 
There  were  several  considerations  urged  on  the  argument  by 
the  counsel  on  both  sides  in  support  of  their  respective  views 
of  the  case,  which,  as  they  rest  principally  upon  a  controverted 
state  of  facts,  we  do  not  deem  it  hu,  ><  >rtant  to  notice.  We  must, 
therefore,  reverse  the  decree  of  the  court  below,  and  direct  a 
reference  to  a  commissioner  to  take  proofs,  and  report  upon, 
the  libelant's  damages  in  the  case. 


SUPREME  COURT. 
MCCARTHY  agt.  PEAKE. 

Where  two  sxiits  are  commenced  in  different  courts,  and  the  subject  of  the  ac- 
tion and  the  parties  are  the  same  in  each,  the  court,  which  first  acquires  juris- 
diction, should  dispose  of  the  whole  matter. 

Therefore,  whore  two  partners  commenced  a  suit,  each  against  the  other,  to 
close  up  the  partnership,  and  to  enjoin  his  partner  from  interfering  with  the 
partnership  effects,  one  in  the  superior  court,  by  procuring  a  temporary  in- 
junction on  the  14th  of  September,  which,  with  the  summons,  was  served  on 
the  15th  of  Sept.  about  3  P.  M.,  arid  the  other  commenced  in  this  court  by 
obtaining  an  ex  parte  order  for  a  receiver,  who  took  possession  of  the  property 
on  the  15th  Sept..  and  afterwards,  about  8  o'clock  same  day,  the  summons  and 
injunction  were  served, 

Held,  that  the  action  commenced  in  the  superior  court,  by  the  allowance  of  an 
injunction,  on  the  14th  Sept.,  conferred  on  that  court  jurisdiction,  and  gave  it 
priority.  The  appointment  of  a  receiver  was  of  no  more  weight  than  the  al- 
lowance of  the  injunction — both  were  provisional  remedies,  and  cither  would 
give  jurisdiction. 

Where  an  injunction  is  ample  to  protect  the  property  from  loss  until  a  motion 
can  be  made  for  a  receiver,  it  is  manifestly  improper  to  deprive  a  partner  of 
the  possession  of  partnership  property  without  notice,  and  even  without  being 
served  with  a  summons. 
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New-  York  Special  Term,  September,  1859. 

MOTION  to  set  aside  injunction  and  to  stay  proceedings. 

INGRAHAM,  Justice.  The  parties  to  this  action  were  part- 
ners. In  consequence  of  differences  between  them,  each  party 
commenced  proceedings  to  close  up  the  partnership,  and  to 
enjoin  his  partner  from  interfering  with  the  partnership  effects. 
Peake  commenced  proceedings  in  the  superior  court,  and  Mc- 
Carthy in  this  court.  In  the  superior  court  a  temporary 
injunction  was  granted  on  the  14th  September,  which,  with 
the  summons,  was  served  on  McCarthy  on  the  loth  inst., 
about  3  P.  M.  In  this  court  McCarthy  commenced  his  ac- 
tion, and  obtained,  on  an  ex  parte  application,  an  injunction, 
and  an  order  for  a  receiver,  and  the  receiver  took  possession 
of  the  property  on  the  15th  September,  and  afterwards,  about 
8  o'clock  of  the  same  day,  the  process  in  the  action  and  the 
injunction  were  served  on  the  defendant.  A  motion  is  now 
made  to  set  aside  the  injunction  in  this  case,  and  to  restrain 
further  proceedings  therein,  mainly  upon  the  grounds  that  the 
superior  court  had  obtained  jurisdiction  of  the  parties  and  sub- 
ject matter  before  the  application  to  this  court,  and  that  the 
appointment  of  a  receiver  on  an  ex  parte  application  before 
service  of  a  summons  was  irregular. 

The  subject  of  the  action,  viz.,  the  partnership  effects,  and 
the  parties,  viz.,  the  two  partners,  are  the  same  in  both  actions, 
and,  under  the  decisions  which  have  repeatedly  been  made  in 
this  court  and  the  superior  court,  the  court  which  first  ac- 
quires jurisdiction  of  the  case  should  dispose;  of  the  whole 
matter;  and,  after  such  jurisdiction  is  obtained,  any  other 
court,  in  which  subsequent  proceedings  are  taken  for  the  same 
purpose,  should,  as  well  from  feelings  of  amity  as  from  a  de- 
sire to  avoid  a  conflict  of  jurisdiction,  restrain  the  further 
prosecution  of  the  second  action.  This  rule,  however,  is  not 
to  be  extended  beyond  the  subject  matter  of  both  actions,  and 
would  not  apply  where  other  parties  were  made  litigants. 

The  question,  then,  in  this  case  is,  which  ccurt  first  obtained 
•urisdiction  of  the  case. 
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By  section  139  of  the  Code,  it  is  provided  that  the  court  is 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  the  subsequent  proceedings,  from  the  time  of  the  service 
of  the  summons  or  the  allowance  of  a  provisional  remedy. 
In  the  case  of  issuing  an  attachment  against  a  non  resident 
debtor,  it  has  been  held,  that  such  jurisdiction  was  obtained  at 
the  time  the  attachment  was  issued.  In  either  case,  whether 
the  allowance  of  the  injunction  or  the  service  of  the  summons 
is  to  be  considered  as  conferring  jurisdiction,  it  is  clear  that 
the  action  in  the  superior  court  has  the  prioritj7-.  The  injunc- 
tion there  was  granted  on  the  14th,  and  in  this  court  on  the 
15th  September.  The  summons  in  the  action  in  that  court 
was  served  about  3  o'clock  on  the  loth,  while  the  summons  in 
the  action  in  this  court  was  served  about  8  o'clock  of  the  same 
day.  The  appointment  of  a  receiver  was  of  no  more  weight 
than  the  allowance  of  the  injunction.  Both  were  provisional 
remedies,  and  either  would  give  jurisdiction  of  the  case  to  the 
court  in  which  the  action  was  brought.  In  the  present  case 
it  may  well  be  doubted  whether  the  appointment  of  a  receiver 
before  service  of  the  summons,  and  without  notice  to  the  de- 
fendant, could  be  sustained.  There  are  cases  of  a  peculiar 
character  where  such  an  order  may  be  made,  but  the  cases  are 
of  such  a  nature  as  to  require  immediate  action,  such  as  those 
in  which  the  party  to  be  restrained  is  an  idiot  or  lunatic,  or 
where  for  any  cause  the  immediate  action  of  the  court  is  re- 
quired to  save  the  property  from  destruction ;  but  where  an 
injunction  is  ample  to  protect  the  property  from  loss  until  a 
motion  can  be  made  for  a  receiver,  it  is  manifestly  improper 
to  deprive  a  partner  of  the  possession  of  partnership  property 
without  notice,  and  even  without  being  served  with  a  sum- 
mons. 

As  I  am  of  the  opinion  that  the  superior  court  had  jurisdiction 
of  this  matter  before  any  proceedings  were  taken  in  this  court, 
this  motion  must  be  granted.  The  motion  for  a  receiver  and 
for  an  injunction  by  the  court  can  be  obtained  by  the  defend- 
ant from  that  court  on  putting  in  his  answer,  as  well  as  in  this 
court,  and  the  interests  of  both  parties  can  be  much  better  pro- 


NEW-YORK  PRACTICE  REPORTS.  141 

De  Bruna  agt.  Lawrence. 

tected  by  either  court  in  one  action  than  by  cross  suits  between 
the  same  parties,  necessarily  tending  to  produce  a  conflict  of 
jurisdiction  between  the  two  courts. 

As  the  receiver  has  expended  money  in  protecting  their 
property,  and  for  other  purposes  connected  with  it,  by  order 
of  the  court,  it  is  proper  that  he  should  be  paid ;  and  the  mo- 
tion is  granted  on  condition  that  the  defendant  pay  his  ex- 
penses and  compensation  for  the  services  rendered.  The  costs 
of  this  motion  to  abide  event. 


UNITED  STATES  CIRCUIT  COURT. 

JOHN  DE  BRUNS  and  others  agt.  JOHN  J.  LAWRENCE. 

JOHN  J.  LAWRENCE  agt.  THE  BRIG  LIEUTENANT-ADMIRAL 

COLLINBERG. 

The  master  of  a  vessel  is  quasi  agent  for  both  parties  (owner  or  consignee  of  the 
cargo  and  the  owner  of  the  vessel),  in  respect  to  the  cargo  found  in  a  perishing 
condition  on  board  the  ship ;  and  his  acts,  honestly  put  forth  in  an  emergency, 
even  if  not  the  most  suitable  and  well  judged,  with  the  intont  to  the  best 
interests  of  all  concerned,  are  to  be  indulgently  considered. 

This  principle  applied  to  this  case,  where  a  cargo  of  fruit,  from  Palermo,  arrived 
in  New- York  ina  damaged  and  perishing  condition,  in  consequence  of  inherent 
decay,  by  reason  of  a  long  voyage  caused  by  storms  and  putting  in  for  repairs, 
&c.,  which  was  alleged  to  have  been  unnecessarily  protracted  by  the  master, 
and  in  his  unskilful  management  of  the  cargo. 

New-York,  September,  1859. 

APPEALS  from  decrees  of  the  court  below. 

OWEN  &  YosE,/or  the  Brig  Lieutenant- Admiral  Collinberg. 
BEEBE,  DEAN  &  DONOHUE,  for  John  J.  Lawrence. 

NELSON,  C.  J.     The  first  of  these  suits  was  brought  to  re- 
cover freight  on  a  shipment  of  fruit,  from  Fiilermo  to  New- 
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York,  in  the  brig  Lieutenant- Admiral  Collinberg :  the  second, 
a  cross-suit  by  the  consignee,  to  recover  for  damages  to  the 
fruit  in  the  course  of  the  voyage.  The  bill  of  lading  contained 
the  usual  exceptions — damages  of  the  sea,  &c.,  and  also  from 
the  liability  to  inherent  decay.  The  brig  sailed  from  Palermo 
on  the  16th  of  December,  1855,  and  arrived  at  New- York  on 
the  20th  of  May,  1856,  after  a  passage  of  over  seventy  days. 
She  encountered  a  storm  on  the  voyage,  and  was  compelled 
to  bear  away  to  the  port  of  Lisbon,  in  Portugal,  for  repairs, 
where  she  was  delayed  some  forty-seven  days  in  refitting,  and 
where  a  survey  of  a  portion  of  the  fruit  which  was  perishable 
(700  boxes  of  lemons  and  2,150  boxes  of  oranges)  was  directed, 
and  which  were  all  discharged  from  the  ship,  and  placed  in  a 
well  ventilated  warehouse  on  shore.  The  boxes  were  opened 
and  examined,  and  the  fruit  found  to  be  decaying.  The  un- 
sound were  separated  from  the  sound,  and  then  repacked  with 
care.  A  quantity  equal  to  414  boxes  of  the  lemons  and 
oranges  was  found  to  be  so  far  decayed  as  to  be  worthless — 
the  greater  proportion  oranges.  On  the  arrival  of  the  ship  at 
this  port,  almost  all  of  these,  however,  were  in  a  very  damaged 
condition.  It  is  not  denied  on  the  part  of  the  counsel  for  the 
consignee,  but  that  the  damage  was  occasioned  by  the  natural 
and  internal  decay  of  the  articles,  but  it  is  insisted  that  the 
fault  of  the  master  in  the  course  of  the  voyage  contributed  to 
this  damage. 

I.  It  is  insisted,  that  the  length  of  time  occupied  in  making 
the  repairs  at  Lisbon  was  unnecessary  and  unreasonable,  and 
that  this  delay  was  occasioned  by  the  carelessness  and  want 
of  energy  and  activity  of  the  master,  and  that  it  contributed 
to  the  damage  of  the  fruit ;  and, 

II.  That  the  opening  of  the  boxes  of  fruit  at  Lisbon,  and 
the  handling  of  it,  in  separating  the  sound  from  the  unsound 
and  repacking  the  same,  had  a  tendency  to  increase  the  decay 
of  the  article,  and  manifested  a  want  of  proper  skill  in  taking 
care  of  the  fruit  in  the  course  of  the  shipment,  and  contributed 
to  the  damage.     The  court  below  overruled  these  positions, 
and  held  upon  the  proofs  that  the  master  had  not  been  guilty 
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of  any  culpable  omission  of  duty  in  the  voyage,  which  caused 
the  loss  or  deterioration  of  the  fruit,  or  that  the  delay  of  the 
vessel  in  Lisbon,  where  she  put  in  for  repairs,  beyond  the  time 
reasonably  required  to  obtain  them,  was  the  immediate  or 
proximate  cause  of  the  injuries  the  fruit  had  sustained,  and 
that  it  being  proved  that  the  efforts  of  the  master  in  Lisbon 
to  preserve  the  fruit  were  made  in  good  faith,  and  under  the 
advice  of  experienced  and  competent  persons,  and  according 
to  the  best  judgment  of  the  master,  the  vessel  was  not  respon- 
sible for  the  injuries  the  fruit  received,  even  if  the  means  used 
to  save  it  were  not  the  most  suitable  and  well  judged;  the 
master  was  quasi  agent  for  both  parties  in  respect  to  the  cargo 
found  in  a  perishing  condition  on  board  of  his  ship;  and  his 
acts,  honestly  put  forth  in  the  emergency,  with  the  intent  to 
the  best  interests  of  all  concerned,  are  to  be  indulgently  con- 
sidered. 

We  have  looked  into  the  evidence  in  this  case,  and  although 
it  is  contradictory,  and,  in  respect  to  the  time  consumed  in  the 
repairs  at  Lisbon,  not  very  satisfactory,  we  think  the  weight 
of  it  sustained  the  view  of  the  court  below.  We  admit  it  is 
difficult  to  understand  or  believe  that  some  three  weeks  should 
be  consumed  at  Lisbon  in  refitting  the  vessel,  when  the  work 
could  have  been  done  in  this  port  in  as  many  days.  And  the 
evidence  returned  to  the  commissioner  executed  in  Lisbon 
explains  it  fully,  not,  however,  in  a  manner  very  creditable 
to  the  character  or  enterprise  of  the  government  of  Portugal. 

We  are  satisfied  that  the  decrees  of  the  court  below  are 
right,  and  should  be  affirmed. 
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SUPEEME  COURT. 

GEORGE  GRAHAM  agt.  GABRIEL  T.  HARROWER  and  DANIEL 
B.  BISSELL. 

Where  the  defendants,  in  an  action  for  taking  from  the  possession  of  the  plaintiff 
and  converting  personal  property,  put  in  a  general  denial,  and  for  a  further 
defence  justify  the  taking  and  selling  the  property  by  one  of  the  defendants  as 
sheriff,  by  virtue  of  a  certain  execution  against  the  former  owner  of  the  prop- 
erty— the  defendants,  on  the  trial,  will  not  be  allowed  to  prove  that  the  goods 
were  levied  upon  by  the  sheriff  (one  of  the  defendants),  under  another  execu- 
tion before  the  plaintiff  claimed  title  to  the  property. 

If  the  defendant  had  made  such  a  levy,  and  thereby  acquired  a  right  to  take  the 
property,  it  was  incumbent  on  him,  if  he  would  avail  himself  of  that  right,  in 
his  defence,  to  set  forth  the  special  facts  connected  with  it  in  his  answer. 

Where  there  is  any  evidence  authorizing  the  inference  of  a  sale  of  personal  property 
sufficient  to  submit  that  question  to  the  jury,  it  is  a  sufficient  consideration, 
and  the  court  can  not  be  called  upon  to  charge  the  jury  that  a  specific  consider- 
ation is  necessary  to  be  proved  to  authorize  the  sale. 

Monroe  Special  Term,  September,  1857. 

MOTION  by  defendants  on  a  case  for  a  new  trial. 

MONELL  &  WlLLARD,  for  defendants. 
WM.  IRVINE,  for  plaintiff. 

T.  R.  STRONG,  Justice.  It  is  alleged  in  the  complaint,  that 
the  defendants  wrongfully  took  from  the  possession  of  the 
plaintiff  and  carried  away  the  goods  in  question,  and  after- 
wards converted  the  same  to  their  own  use. 

The  defendants  in  their  answer  say,  they  have  not  knowl- 
edge or  information  sufficient  to  form  a  belief,  whether  the 
defendants  wrongfully  took  the  goods  from  the  possession  of 
the  plaintiff,  or  whether  the  goods  were  his  property,  and 
therefore  they  deny  the  same  ;  and,  for  a  second  defence,  jus- 
tify the  taking  and  sale  of  the  goods  under  an  execution  in 
favor  of  Suydam,  Reed  £  Co.,  against  E.  R.  &  E.  L.  Payne — 
the  owners  of  the  goods  prior  to  the  plaintiff. 
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It  was  proved  at  the  trial  that  the  goods  were  taken  and 
sold  under  such  an  execution,  the  goods  being,  at  the  time  of 
the  levy,  in  the  possession  of  the  plaintiff,  who  claimed  title  to 
the  same.  The  deputy  sheriff  testified  that  he  had  two  exe- 
cutions against  the  Paynes  at  the  time.  The  defendants  pro- 
posed to  prove  that  the  goods  were  levied  upon  by  the  sheriff, 
one  of  the  defendants,  under  an  execution,  before  the  plaintiff 
claimed  title  to  the  goods.  This  was  objected  to,  and  the  ob- 
iection  was  sustained. 

This  offer  of  proof  had  reference  to  some  other  execution 
than  the  one  in  favor  of  Suydam,  Reed  &  Co.,  as  it  appeared 
that  execution  was  issued  the  18th  of  January,  1855,  and  it 
had  been  fully  proved  when  the  offer  was  made  that  the  plain- 
tiff was,  at  that  time,  in  the  actual  possession  of  the  goods,  and 
selling  them  by  retail  as  a  merchant. 

I  think  it  was  not  competent,  under  the  general  denial  in 
the  answer,  to  prove  a  prior  levy  under  another  execution. 
If  the  defendant  had  made  such  a  lev}',  and  thereby  acquired 
a  right  to  take  the  goods,  it  was  incumbent  on  him,  if  he 
would  avail  himself  of  that  right  in  his  defence,  to  set  forth 
the  special  facts  connected  with  it  in  his  answer.  It  is  against 
the  whole  policy  of  the  provisions  of  the  Code  relating  to 
pleading,  to  allow  a  party  to  be  surprised  at  the  trial  by  such 
special  matter.  Assuming  that,  under  such  pleading,  the  gen- 
eral title  may  be  shown  to  be  in  the  defendants,  it  is  not,  I  am 
satisfied,  allowable  to  prove  such  a  mere  special  property  in 
them  as  was  proposed  to  be  shown  in  this  case. 

The  single  question  submitted  to  the  jury  was,  whether,  as 
between  the  Paynes  and  the  plaintiff,  the  title  to  the  goods 
had  passecNto  the  latter.  There  was  evidence  that  the  Paynes 
had  been  in  business,  as  merchants,  in  the  store  where  these 
goods  were  about  a  year  before  the  plaintiff  commenced  busi- 
ness there  as  a  merchant ;  that  they  left  the  store  and  the 
goods  in  question  therein,  and  the  plaintiff  took  possession 
thereof  some  eight  days  before  the  levy ;  that  the  plaintiff 
employed  clerks,  and  from  the  time  of  taking  possession  to 
the  levy  was  engaged  in  selling  the  goods  in  the  store  by  re- 
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tail,  claiming  to  be  the  owners  ;  and  there  was  no  proof  that 
the  Paynes,  who  resided  in  the  same  village,  during  the  eight 
days  or  afterwards,  asserted  any  claim,  or  made  any  objection, 
or  in  any  way  interfered  with  the  business  of  the  store.  I  am 
satisfied  it  was  the  duty  of  the  court,  upon  this  evidence,  as 
was  done,  to  submit  the  question  of  the  sale  to  the  jury ;  and 
that  their  finding  thereon  cannot  properly  be  disturbed.  If 
the  Paynes  had  sued  the  plaintiff  as  a  wrong-doer  for  selling 
those  goods,  it  is  clear  to  my  mind  that  the  latter  would  have 
been  entitled,  on  such  evidence  of  title  as  in  this  case,  to  have 
a  verdict  of  a  jury  upon  the  question,  whether  he  was  not  the 
owner  of  the  goods  by  purchase  of  the  Paynes ;  and  that  a 
verdict  in  his  favor  would  be  final.  So,  if  the  Paynes  had 
sued  the  plaintiff  to  recover  the  value  of  the  goods,  as  for 
goods  sold  and  delivered,  they  might,  upon  such  proof,  require 
the  case  to  be  submitted  to  the  jury ;  and  a  verdict  of  the  jury, 
finding  a  sale,  would  not  be  set  aside  as  against  evidence. 

The  court  was  requested  to  charge  the  jury,  that  it  was 
necessary,  to  entitle  the  plaintiff  to  recover,  that  he  should 
prove  he  gave  some  consideration  for  the  goods.  The  propo- 
sition involved,  as  I  understand  it,  is,  that  some  further  evi- 
dence, proving  a  consideration  specifically,  was  required  to 
establish  a  sale  by  the  Paynes  to  the  plaintiff.  I  think  this 
position  cannot  be  supported.  Any  evidence,  authorizing  the 
inference  of  a  sale,  would  prove  a  consideration  as  well  as  any 
of  the  other  elements  of  a  sale. 

No  question  of  fraud  was  raised,  and  of  course  no  evidence 
was  given  or  offered  to  such  a  point  in  the  case. 

In  my  opinion,  the  motion  for  a  new  trial  should  be  denied, 
with  costs. 

NOTE,— Affirmed  on  appeal — WELLES,  SMITH,  and  JOHNSON,  Justices. 
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NEW-YORK  COMMON  PLEAS. 
HARLAY  agt.  RITTER  &  WIFE. 

In  an  action  against  husband  and  wife,  where  the  husband  is  joined  in  right  of 
his  wife — that  is,  where  the  action  concerns  the  separate  estate  of  the  wife — 
it  is  not  now  necessary,  as  it  was  under  the  former  practice,  that  application 
be  made  to  the  court  for  the  wife  to  answer  separately.  She  may  now  answer 
eeparately,  of  course,  and  without  such  application. 

New -York  Special  Term,  November,  1859. 
MOTION  to  strike  out  the  separate  answer  of  the  wife  of  de- 
fendant Ritter. 

BRADY,  J.  It  is  a  general  rule  in  equity,  that,  in  a  suit 
against  husband  and  wile,  the  husband  must  procure  the  joint 
answer  of  himself  and  wife  to  be  put  in ;  and  if  either  party 
wishes  to  answer  separately  an  order  should  be  first  obtained 
allowing  it.  (Barbour  Oh.  Pr.,  1  Vol.,  150 ;  Leavitt  agt.  Cruger 
and  ivife,  1  Paige  Ch.  Rep.,  421 ;  New-  York  Chemical  Co.  agt. 
flowers  and  wife,  6  Paige,  659 ;  Smith's  Ch.  Pr.,  1  Vol.,  252.) 

It  is  stated  by  Smith,  however,  on  the  same  page  cited,  that 
a  wife  is  entitled  to  put  in  an  answer  separately  from  her  hus- 
band on  three  grounds : 

1.  If  the  husband  and  wife  are  made  defendants  in  right  01 
the  wife. 

2.  If  the  husband  and  wife  live  separate  and  apart. 

3.  If  the  husband  is  out  of  the  jurisdiction ;  and  that,  though 
an  order  is  necessary  to  allow  the  separate  answer,  it  will  be 
granted  as  matter  of  course,  on  motion  or  petition,  predi- 
cated on  either  of  the  grounds  above  mentioned.     The  cases 
above  cited  from  Paige  were  foreclosures,  and,  under  the  Code, 
I  have  not  been  successful  in  finding  but  three  cases  bearing 
upon  the  question  suggested.    (Erickson  and  another  agt.  Voll- 
•mer,  dec.,  11  Howard  Pr.  Rep.  43 ;    Young  agt.  Seeley  and  wife, 
12  id.  395 ;    Arnold  and   others  agt.  Ringgold  and  wife,  16 
id.  158.) 
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In  the  case  in  the  11  Howard,  the  action  did  not  concern 
the  separate  estate  of  the  defendant's  wife.  The  object  of  the 
action  was,  to  set  aside  a  conveyance  executed  by  the  defend- 
ant, the  wife  having  only  an  inchoate  right  of  dower.  The 
wife  could  not  have  answered  separately,  without  authority 
o  do  so  by  order  of  the  court,  thus  recognizing  the  equity 
rule  in  existence  prior  to  the  Code.  In  Youngs  agt.  Seeley  and 
wife,  the  action  was  brought  to  set  aside  a  couve37ance  to  her 
as  fraudulent  and  void.  Her  husband  was  united  with  her, 
and  put  in  an  answer  which  was  not  verified  "by  her.  It  was 
held,  that  the  answer  should  have  been  verified  by  her,  and 
that,  if  the  deed  was  valid,  the  plaintiff  had  no  claim  in  the 
premises,  and  that  her  right  under  it  would  amount,  to  a  sepa- 
rate estate,  which  she  would  have  a  right  to  dispose  of  under 
the  statutes  of  1848  and  1849,  independently  of  her  husband. 
The  statutes  of  1848  and  1849  have  enlarged  the  rights  of 
married  women  in  reference  to  the  ownership  and  possession 
of  real  estate ;  but,  by  the  usages  and  laws  of  the  colon}r  and 
state  of  New-York,  a  married  woman  could  convey  her  lands 
or  any  interest  therein  by  deed,  although  her  husband  did  not 
join  therein.  (Albany  Fire  Insurance  Company  agt.  Bay,  &c., 
4  Com.  9.) 

And  she  was  regarded  in  equity  as  a  feme  sole,  in  reference 
to  her  power  over  her  separate  estate.  Taking  into  consider- 
ation the  independent  position  of  a  married  woman  in  this 
state,  as  to  her  separate  property,  there  seems  to  be  no  reason 
for  adhering  to  the  rule  in  equity,  which  requires  leave  of  the 
court  to  be  obtained  before  a  separate  answer  can  be  put  in  by 
a  feme  covert,  where  the  action  is  not  based  upon  any  instru- 
ment jointly  executed  by  herself  and  husband;  and  where,  as 
in  this  case,  she  claims  an  exclusive  right  to  the  estate  sought 
to  be  appropriated  to  the  payment  of  her  husband's  debts. 
Having  the  power  to  hold  her  separate  estate  as  a  feme  sole, 
she  should  be  permitted  to  defend  her  title  in  that  capacity, 
and  to  enjoy,  as  other  suitors,  all  the  privileges  and  rights  per- 
taining to  courts  of  justice,  not  as  a  favor,  but  as  an  absolute 
right.  In  one  case  in  this  dis'ricr.  the  light  of  a  married  wo- 
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man,  sued  in  reference  to  her  separate  estate,  to  demur  sepa- 
rately without  leave  of  the  court,  has  been  decided.  (Arnokl, 
&c.,  agt.  llinggold,  &c.,  supra.) 

By  section  114  it  is  provided,  that  when  a  married  woman 
is  a  party  her  husband  must  be  joined  with  her,  except  in  cases 
where  the  action  concerns  her  separate  property,  and  where 
the  action  is  between  herself  and  her  husband.  It  follows,  there- 
fore, that  in  actions  against  a  married  woman,  in  reference  to 
her  separate  estate,  the  husband  must  be  joined,  and  that  the 
husband  is  made  a  defendant  in  right  of  the  wife.  As  we 
have  seen,  in  such  cases,  the  wife  may  answer  separately,  as 
matter  of  course,  on  application.  (See  Ch.  Pr.,  supra.) 

The  Code  (§  157)  provides,  that  if  there  be  several  parties 
united  in  interest,  and  pleading  together,  the  verification  to 
the  pleading  may  be  made  by  one  of  such  parties  acquainted 
vwith  the  facts.  In  this  case  the  husband  and  wife  are  not 
united  in  interest,  and  a  verification  by  the  husband,  of  a  joint 
answer,  would  not  be  sufficient.  (Youngs  agt.  Seeley  and  wife, 
supra.) 

It  thus  appears  that  the  wife  held  her  separate  property  as 
if  she  were  a  feme  sole;  that,  when  sued  in  reference  to  it, 
although  her  husband  must  be  joined  with  her,  an  answer  put 
in  by  him  for  her  would  not  be  good  without  her  verification, 
and  that,  in  cases  where  the  husband  is  joined  as  a  defendant 
in  right  of  his  wife,  she  may  answer  separately  as  matter  of 
course,  if  she  apply  for  leave  to  do  so.  However  harmonious 
with  the  old  practice,  which  originated  during  the  existence 
of  the  more  severe  legal  doctrines  in  relation  to  a  married 
woman,  her  estate,  und  her  being,  there  seems  to  be  no  reason 
for  the  longer  continuance  of  the  rule  requiring  her  to  ask 
leave  of  the  court  to  answer,  when  the  action  concerns  her  sepa- 
rate estate,  and,  in  my  opinion,  such  a  rule  would  not  only  im- 
pose the  performance  of  an  idle  ceremony,  but  would  impair 
her  right  to  enjoy  and  protect  her  separate  estate  in  the  man- 
ner, and  to  the  extent  and  purpose,  designated  by  the  legisla- 
ture. And  I  think,  as  well,  that  it  would  not  be  in  accord- 
ance with  the  spirit  of  the  Code,  which  was  to  "simplify"  aa 
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well  as  "  to  abridge  the  practice,  pleadings  and  proceedings  of 
the  courts  of  this  state."  For  these  reasons  the  separate  an- 
swer of  the  defendant  Sarah  Ritter  was,  in  my  judgment, 
properly  made  in  this  case,  and  it  is  my  opinion  that  the  mo- 
tion to  strike  it  out  should  be  denied,  but,  as  the  question  is 
novel,  without  costs  to  either  party. 
Order  accordingly. 


COTJET  OF  APPEALS. 
BELL  agt.  McELWAiN. 

A  promissory  note  made  and  delivered  for  the  purpose  of  assisting  to  form  a  mu- 
tual insurance  company,  under  the  act  of  1849  (Laws  0/1849,  p.  441),  is  abso- 
lute, and  payable  at  all  events  without  any  assessment.  That  is,  such  notes  aro 
ordinary  promissory  notes,  available  for  all  the  purposes  for  which  such  notes 
are  usually  available.  (Uiis  decision  follows  thai  of  White  agt.  Haight,  ]  6  N.  T. 
R  310.) 

(It  appears  that  whenever  the  court  of  appeals  finally  decides  a  case,  it  intfnds  to  fol- 
low and  adhere  to  the  decision ;  and  whenever  subsequent  cases  involving  the  same 
principle  are  brought  before  it,  they  will  be  decided  entirely  upon  the  authority  of 
such  former  decision,  without  further  reasoning  or  argument  by  the  court.  Al- 
though this  rule  is  well  settled  and  generally  understood  by  the  courts,  there  are  oc- 
casionally some  singular  exceptions. — [REP.) 

September  Term,  1859. 

APPEAL  from  a  judgment  of  the  supreme  court. 

JOHNSON,  Ch.  J.  The  note,  on  which  the  plaintiff's  claim  in 
this  case  rests,  is  in  its  terms,  in  all  material  respect?,  identical 
with  that  which  came  under  adjudication  in  White  agt.  Haight 
(16  New -York  Eep.  310),  and  the  extraneous  facts,  so  far  as 
they  have  any  bearing  on  the  defendant's  liability,  are  also  in 
substance  the  same.  The  question,  therefore,  is  merely 
whether  we  shall  follow  or  overthrow  that  decision? 
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It  was  ably  argued  by  counsel  thoroughly  persuaded  of  the 
justice  of  their  respective  views,  and  there  is  no  sort  of  foun- 
dation for  the  idea  thrown  out  in  the  opinion  of  the  supreme 
court,  that  the  case  passed  to  judgment  without  ample  and 
earnest  discussion  by  counsel.  It  was  considered  elaborately 
by  this  court,  and  the  judgment  received  the  assent  of  all  the 
members  of  the  court  save  one.*  I  see  no  more  ground  for 
considering  the  point  decided  as  now  open  to  review,  than 
could  be  alleged  in  respect  to  every  decision  ever  made  in  this 
court. 

The  judgment  should,  therefore,  in  accordance  with  that  de- 
cision, be  reversed,  and  judgment  rendered  on  the  case  for  the 
plaintiff  for  the  amount  of  the  note  and  interest. 

*  That  one  was  Mr.  Justice  PAIGE,  who  took  no  part  in  the  decision,  for  the 
reason  that  he  had  given  a  written  opinion  as  counsel  on  the  questions  in 
controversy,  before  his  election  to  the  bench. 


COUET  OF  APPEALS. 

JUSTUS  WHITE,  Keceiver  of  the  Union  Insurance  Company, 
respondent,  agt.  JAMES  Gr.  FOSTER,  appellant. 

HENRY  R.  MYGATT,  for  respondent. 
BROOKS  &  TOMLINSON,  for  appellant. 

This  action  was  decided  at  the  same  time  as  the  aforesaid 
case  of  Bell  agt.  McElwain.  The  action  was  on  a  note  inform 
like  to  that  in  White,  receiver,  agt.  Haiyht,  and  said  note  formed 
part  of  the  original  capital  stock  of  said  company.  Judgment 
was  rendered  for  the  plaintiff  at  the  Chenango  circuit,  and 
affirmed  in  the  6th  district  at  general  term.  On  the  argument 
of  the  appeal  in  this  court,  it  was  contended  that  the  note  was 
not  in  the  form  required  by  the  statute,  and  the  appellant's 
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counsel  relied  upon  the  recent  opinions  delivered  at  general 
term  in  the  fourth  judicial  district,  in  one  of  which  opinions 
the  court  upon  rumor,  by  JAMES,  P.  J.,  in  regard  to  the  deci- 
sion of  White,  receiver,  agt.  Haight,  say,  "  that  but  one  side 
was  fully  argued  on  the  appeal,"  and  that  "  a  strong  impres- 
sion prevails  that  the  appellate  court  was  imposed  upon,  and 
its  decision  obtained  without  having  given  the  question  a  full 
and  thorough  examination." 

The  court  of  appeals  affirmed  the  judgment  in  this  case,  for 
the  reason  stated  in  Bell  agt.  McElwain. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel  MCSPEDON  &  BAKER  agt.  THE  BOARD  OF 
SUPERVISORS  OF  THE  COUNTY  OF  NEW- YORK. 

It  seems,  that  where  public  bodies  are  called  to  answer  an  alternative  mandamus, 
it  is  the  better  and  wiser  course  not  to  rely  upon  objections  to  the  writ  which 
are  of  a  purely  technical  character,  not  involving  the  merits,  but  to  meet  the 
writ  by  an  examination  of  the  merits  of  the  controversy  at  once. 

A  return  to  an  alternative  mandamus  is  bad  in  form,  which  leaves  the  defence  to 
be  inferred  from  the  facts  stated,  instead  of  a  distinct  averment  to  that  effect. 
An  argumentative  return  is  always  bad. 

It  is  not  necessary  that  all  the  commissioners  of  records  should  sign  the  certifi- 
cates given  for  amounts  due  upon  contracts.  It  is  enough  that  they  are  signed 
by  a  majority  of  them. 

It  is  a  universal  rule,  subject  only  to  statute  exceptions,  that  in  all  cases 
where  a  public  duty  is  to  be  performed  by  a  specified  number,  although  all 
must  have  notice  of  the  meeting,  the  acts  of  a  majority  are  binding. 

The  alternative  mandamus  in  this  case  commanded  the  respondents  to  raise  by 
tax  a  certain  sum,  to  pay  the  relators  the  moneys  then  due  them  in  relation  to 
their  contract  with  the  commissioners  of  records,  and  to  enable  them  to  per- 
form their  contract,  &c.,  showing  that  only  a  portion  of  the  amount  claimed  to 
be  raised  by  tax  was  then  due  to  the  relators,  a  portion  of  the  work  only  hav- 
ing been  performed.  Held,  that  the  relators  claimed  and  the  writ  demanded 
too  much.  Judgment  for  respondents. 
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New -York  Special  Term,  November,  1859. 
MOTION  to  strike  out  portions  of  the  return  to  an  alternative 
mandamus,  and  for  a  peremptory  mandamus,  &c. 

JOHN  W.  EDMONDS  and  JAMES  T.  BRADY,  for  relators. 
A.,K.  LAWKENCE,  JK.,/O>*  respondents. 

INGRAHAM,  Justice.  An  alternative  mandamus  was  issued 
in  this  matter,  commanding  the  respondents  to  raise  by  tax  a 
sum  exceeding  $193,000,  to  pay  the  relators  the  monej's  now- 
due  them  in  relation  to  their  contract  with  the  commissioners 
of  records,  and  to  enable  them  to  perform  their  contract,  &c., 
or  show  cause  why  the  same  should  not  be  raised,  &c. 

On  the  return  of  this  writ,  the  respondents  submit  various 
objections  thereto  in  their  return. 

The  plaintiffs  now  move  to  strike  out  this  return,  or  portions 
thereof,  and  for  a  peremptory  mandamus,  or  for  leave  to  demur. 

Many  of  the  objections  taken  to  the  granting  of  this  writ  are 
of  a  purely  technical  character,  not  involving  the  merits,  and 
are  such  as  should  not  be  relied  on  by  the  board  of  supervisors 
in  refusing  to  carry  out  the  provisions  of  law  defining  their 
duties  in  regard  thereto.  It  is  wiser  for  public  bodies,  taking 
such  a  course,  to  sustain  their  action  by  an  examination  of  the 
merits  of  the  controversy  at  once,  instead  of  postponing  such 
discussion  by  resorting  to  objections  upon  mere  matters  ot 
form.  As,  however,  they  are  made  part  of  this  case,  it  is  my 
duty  to  pass  upon  them  as  presented,  so  far  as  may  be  neces- 
sary to  decide  this  motion.  The  return  denies  that  McSpedon 
&  Baker,  the  relators.  ever  obtained,  or  had  in  their  possession, 
certificates  of  the  commissioners  of  records  for  any  amount  due 
them  on  their  contract. 

The  first  and  second  paragraphs  of  the  return  would  form  a 
general  denial  of  the  allegation  that  the  relators  had  such  a 
certificate,  were  they  not  qualified  by  the  3d,  4th,  5th  and  6th 
sections,  which  set  out  the  election  of  Miner  as  register  ;  that 
he  was  ex  officio  one  of  the  commissioners,  and  that  he  did  not 
sign  the  certificates. 
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Taken  together,  these  six  paragraphs  can  only  be  construed 
as  averring  that  Wm.  Miner  was  one  of  the  commissioners  of 
records,  and  did  not  sign  the  certificates. 

In  form  it  is  bad,  because  it  leaves  the  defence  to  be  inferred 
from  the  facts  stated,  instead  of  a  distinct  averment  to  that 
effect.  An  argumentative  return  is  bad. 

I  think  it  is  bad  also  in  substance.  It  is  not  necessary  that  all 
the  commissioners  should  sign  the  certificates.  It  is  enough 
that  they  are  signed  by  a  majont,  <>f  them.  That  appears  to 
be  the  case  as  to  all  the  certificates.  The  commissioners  should 
all  have  notice  of  a  meeting  for  the  purpose,  in  order  that  all 
may  consult  together;  but  it  is  not  in  the  power  of  any  one, 
who  may  be  dissatisfied,  in  this  way  to  prevent  the  payment 
of  what  would  be  a  just  claim. 

In  all  cases  where  a  public  duty  is  to  be  performed  by  a 
specified  number,  although  all  must  have  notice  of  the  meet- 
ing, the  acts  of  the  majority  are  binding.  This  rule  is  univer- 
sal, except  where  the  statute  expressly  requires  the  assent  of 
all,  and  there  is  no  good  reason  why  it  should  not  as  well  ap- 
ply to  a  certificate  to  be  given  after  the  work  has  been  per- 
formed, as  to  a  resolution  authorizing  the  contract  for  it  in  the 
first  instance. 

There  are  other  objections  10  this  return  which  would  be 
worthy  of  examination,  were  it  not  that  for  other  reasons  the 
relators  are  not  entitled  to  the  peremptory  mandamus,  and 
even  if  the  return  should  be  quashed,  the  motion  for  such  writ 
should  not  be  granted. 

The  alternative  writ  shows  that  only  a  portion  of  the  amount 
claimed  to  be  raised  by  tax  is  due  to  the  relators,  and  claims 
that  the  whole  amount  is  required  in  order  to  perform  and 
complete  the  contract.  It  is  clear,  therefore,  that  at  present 
the  relators  have  no  right  to  this  fund,  except  the  portion  due 
for  work  already  performed.  They  may  never  complete  the 
contract,  and  never  be  entitled  to  any  further  payment.  The 
rule  is,  1  think,  well  settled  that  a  relator  cannot  have  a  per- 
emptory writ,  unless  he  shows  a  clear  legal  right  to  what  he 
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asks  for.  {People  agt.  Supervisors,  &c.,  1  Kernan,  563  ;  People 
agt.  Canal  Board,  13  Barb.,  444,  are  cases  so  holding.) 

It  will  not  be  pretended  that  these  rclators  at  the  present 
time  have  any  such  claim.  Whether  they  will  have  or  not  at 
a  future  period  any  such  claim,  is  uncertain.  It  may  not  be 
required  during  the  year,  and  in  case  of  a  non-performance  on 
their  part  might  not  be  needed  at  any  time  on  this  contract. 

Whether  they  could  apply  for  a  mandamus  as  to  the  amount 
now  due  them,  is  a  question  not  necessary  to  the  decision  of 
this  motion.  It  is  enough  that  they  are  not  entitled  to  what 
is  asked  for  in  the  writ.  To  hold  otherwise,  would  be  to 
sanction  the  principle  that  any  contractor  with  the  city  gov- 
ernment might,  before  his  contract  is  completed,  insist  that  the 
amount  contemplated  to  be  expended  under  his  contract  should 
be  raised  by  tax,  because  it  was  possible  he  might  require  it 
during  the  coming  year. 

If  any  one  has  a  right  to  such  a  writ  it  must  be  the  com- 
missioners who  have  entered  into  the  contract,  and  who  will 
require  the  moneys  for  payment. 

It  may  be  said  that  a  part  of  this  sum  is  now  due  to  the  re- 
lators.  That,  however,  does  not  relieve  the  difficulty.  If  the 
writ  demands  too  much,  there  must  be  judgment  for  the  re- 
spondents. The  peremptory  writ  must  follow  the  alternative 
mandamus,  and  there  cannot  be  judgment  for  the  relators  for 
part,  and  for  the  respondents  for  the  other  part.  (People  agt. 
Supervisors  of  Duichess,  1  Hill,  50.)  In  the  case  from  4  Barn. 
&  Cresw.  895,  no  objection  appears  to  have  been  made  on  this 
point. 

For  these  reasons,  I  am  of  the  opinion  that  the  motion  for 
a  peremptory  mandamus  should  be  denied,  and  that  although 
the  return  is  defective,  still  there  is  no  necessity  to  strike  out 
any  part  of  it,  as  no  further  relief  could  be  given  to  the  rela- 
tors on  this  application. 

As  the  return  is  defective,  I  think  it  proper  to  refuse  costs 
to  either  party  on  this  motion. 

Motion  denied  without  costs. 
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Owen  agt.  Mason. 

SUPEEME  COUET. 
WILLIAM  H.  OWEN  agt.  EDGAR  M.  MASON. 

"Where  the  defendant,  on  the  call  of  the  cause  at  the  circuit,  stated  that  the  case 
was  amicably  settled  between  the  parties,  which  was  assented  to  by  an  attor- 
ney for  the  plaintiff  not  of  record;  but  the  attorney  of  record  of  the  plaintiff 
objected,  and  produced  a,  notice  of  lien  for  costs,  served  upon  the  defendant  and 
forbidding  a  settlement,  except  with  the  attorney  of  record  for  the  plaintiff, 
and  the  case  was  adjourned  to  enable  the  defendant  to  make  such  motion  as 
he  might  be  advised  for  discontinuing  the  action, 

Held,  where  the  defendant's  motion,  to  discontinue  the  action  on  the  ground  o 
settlement,  was  subsequently  denied,  and  he  omitted,  under  leave  then  given,  to 
move  for  leave  to  file  a  supplemental  answer  setting  up  the  facts  of  the  settle- 
ment, that,  at  a  subsequent  circuit,  the  plaintiff  was  regular  in  taking  an  inquest 
in  the  cause. 

New  •  York  Special  Term,  November,  1859. 
MOTION  to  set  aside  iuquest,  for  irregularity. 

WM.  "W.  BADGER,  attorney  of  record  for  plaintiff, 
GEORGE  TERWILLIGER,  attorney  for  defendant. 

MULLIN,  Justice.  Defendant  moved  in  the  above  entitled 
action  to  vacate  an  inquest  taken  therein,  by  the  plaintiff's  at- 
torney, upon  the  following  facts  : 

The  action  was  reached  at  the  special  circuit  in  October, 
before  Justice  EOOSEVELT,  and  moved  for  trial  by  the  plain- 
tiff's attorney,  when  the  plaintiff  appeared  by  another  attorney, 
not  of  record  in  the  case,  and  stated  to  the  court  that  the  ac- 
tion had  been  settled  by  the  parties  thereto,  to  their  mutual 
satisfaction,  to  which  the  defendant's  attorney,  also  appearing, 
assented,  and  moved  to  dismiss  the  complaint. 

The  attorney  of  record  for  the  plaintiff  objected,  produced 
a  notice  of  lien  served  upon  the  defendant,  forbidding  a  set- 
tlement except  with  him  as  such  attorney  of  record,  and  moved 
for  a  judgment  against  the  defendant  for  the  amount  of  his 
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taxable  costs,  to  be  adjusted  by  the  clerk,  on  the  ground  that 
the  settlement,  being  made  without  his  consent,  and  in  fraud 
of  his  rights,  was  void  as  to  him,  or  amounted  at  most  to  a 
confession  of  judgment  which  entitled  him  to  costs. 

His  honor  declined  to  rule  on  the  motions,  but  adjourned 
the  case,  and  ordered  the  defendant  to  move  at  chambers,  as 
he  might  be  advised,  to  dispose  of  the  case. 

Defendant  then  moved  at  chambers  before  his  honor  Judge 
IXGRAHAM,  for  an  order  discontinuing  the  case,  on  the  grounds 
above  mentioned. 

The  judge,  on  the  13th  of  October,  denied  the  motion  with- 
out costs,  and  intimated  that  the  only  motion  the  defendant 
could  make  was  for  leave  to  file  a  supplemental  answer,  set- 
ting up  the  facts  of  the  settlement,  and  that  the  court  would 
only  allow  such  answer  to  be  filed  for  such  a  purpose  on  pay- 
ment of  all  costs  of  the  plaintiff's  attorney  up  to  that  time. 

Defendant  had  leave  to  make  such  a  motion,  but  never 
made  it.  When  the  cause  was  again  reached  at  the  circuit, 
the  plaintiff's  attorney  of  record  took  an  inquest,  the  defend- 
ant's attorney  being  in  court,  but  not  appearing ;  and  after- 
wards perfected  judgment  and  issued  execution  thereon  for 
$77,  the  amount  of  his  costs. 

Defendant  now  moved  to  vacate  said  inquest  and  execution, 
for  irregularity,  on  the  ground  that  the  case  had  been  settled 
as  aforesaid,  and  that  the  inquest  was  taken  by  the  plaintiff's 
attorney,  after  an  order  from  the  plaintiff,  forbidding  him  to 
go  on  with  the  case,  and,  therefore,  without  authority. 

The  inquest  and  execution  are  regular,  and  the  motion  must 
be  denied  with  $10  costs. 
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Gould  &  Palmer  agt,  Jacobsohii. 

SUPKEME  COURT. 
GOULD  &  PALMER  agt.  JACOBSOHN  and  others. 

Where  the  only  ground  on  which  an  injunction  can  be  sustained  is  denied  by 
the  defendants  in  their  answers,  it  cannot  be  retained. 

New  •  York  Special  Term,  November,  1859. 
MOTION  to  continue  injunction. 

INGRAHAM,  Justice.  The  plaintiffs'  complaint  only  shows 
the  ordinary  statement  of  notes  made  without  consideration, 
and  passed  without  any  present  consideration,  to  secure  an  old 
indebtedness.  Under  ordinary  circumstances,  the  plaintiffs 
would  not  be  entitled  to  an  injunction,  and  in  any  case  only 
to  prevent  the  holder  from  negotiating  the  same  before  they 
became  due. 

In  the  answers  of  the  defendants,  the  equity,  on  which  the 
plaintiffs  seek  the  injunction,  is  denied  by  the  defendants — 
the  one  defendant  denying  the  averments  as  to  the  agreement 
on  which  the  notes  were  delivered,  and  the  other  defendant 
averring  that,  on  receiving  the  notes,  they  released  the  surety 
of  their  former  indebtedness.  If  French  was  so  discharged, 
that  formed  a  good  consideration  for  the  notes,  and  made  them 
valid  securities  in  the  hands  of  Duncan,  Sherman  &  Co.,  and 
if  the  contract  upon  which  the  notes  were  delivered  to  Jacob- 
sohn  is  correctly  stated  in  his  answer,  even  then,  they  have 
answered  the  purpose  for  which  they  were  made,  and  the 
same  can  be  recovered  in  the  hands  of  Duncan,  Sherman 
&Co. 

It  is  enough,  however,  to  dispose  of  this  motion,  to  say, 
that  the  only  ground  on  which  the  injunction  could  be  sus- 
tained is  denied  b}7  the  defendants  in  their  answers,  and  where 
that  is  the  case  the  injunction  cannot  be  retained. 

According  to  the  complaint,  the  notes  were  dated,  the  7th  of 
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June,  payable  in  four  and  five  months.  If  so,  they  are  both 
due,  and  after  they  are  due,  if  passed  by  the  holders,  the  party 
taking  them  must  do  so  subject  to  all  equities  existing  at  the 
time.  Whatever  defence,  therefore,  the  plaintiffs  may  have 
to  the  notes  in  the  hands  of  Duncan,  Sherman  &  Co.,  would 
be  good  against  subsequent  holders  of  the  notes,  if  passed 
away  after  maturity. 

The  motion  to  continue  the  injunction  is  denied,  and  the 
temporary  order  dissolved.     Costs  to  abide  the  event. 


SUPREME  COURT. 
GEORGE  "W.  STAKE  agt.  CHARLES  ANDRE  and  others. 

There  is  no  authority  in  the  Revised  Statutes  or  the  Code,  for  a  commission  to 
examine  a  party  to  an  action,  for  the  purpose  of  procuring  his  testimony  to  be 
used  on  a  special  motion.  All  the  provisions  of  the  statutes,  in  reference  to 
the  examination  of  parties,  relate  to  evidence  to  be  used  on  the  trial  or  hearing, 
and  not  to  proof  on  interlocutory  motions. 

New-  York  Special  Term,  November,  1859. 
MOTION  to  set  aside  an  order,  and  commission  granted 
under  it. 

F.  L.  STALLKNECHT  and  THOS.  C.  T.  BUCKLEY,  for  the 

motion. 
D.  DUDLEY  FIELD  and  RICE  &  HILL,  opposed. 

T.  R.  STRONG,  Justice.  The  plaintiff,  having  a  judgment 
against  the  defendants,  has  given  notice  of  a  motion  to  set 
aside  a  prior  judgment  against  the  defendants  in  favor  of  an- 
other person,  and  the  court,  upon  an  ex  parte  application  of 
the  plaintiff  in  the  prior  judgment,  founded  upon  an  affidavit, 
has  granted  an  order  for  a  commission  to  take  the  testimony 
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of  the  moving  party  in  the  motion,  to  be  used  on  the  hearing, 
under  which  a  commission  has  been  issued.  It  is  now  asked 
that  the  order  and  commission  be  set  aside  as  unauthorized. 

The  Kevised  Statutes  of  1830  (Vol.  2,  p.  554,  §§  24,  25) 
contain  provisions  for  compelling  a  witness,  who  refuses  to 
make  an  affidavit,  of  facts  known  to  him,  material  in  a  mo- 
tion or  other  proceeding  in  this  court,  for  the  purpose  thereof, 
to  give  testimony  before  a  commissioner  appointed  by  the 
court,  to  be  used  on  the  motion  or  other  proceeding ;  but  I 
am  satisfied  they  do  not  warrant  the  order  in  question.  At 
the  time  the  provisions  became  a  law,  neither  party  to  an 
action  could  be  examined  as  a  witness,  and  there  is  nothing  in 
the  statute  manifesting  an  intention  to  change  the  law  in  that 
respect. 

Besides,  parties  are  usually  designated  by  that  term,  and 
the  word  witness  ordinarily  imports  a  person  not  a  party. 

If  the  legislature  had  intended  to  compel  a  party  to  an  ac- 
tion to  be  examined,  their  intention  would,  doubtless,  have 
been  expressed  so  clearly  as  to  admit  of  no  mistake. 

In  1847,  page  630  of  the  laws  of  that  year,  a  la\v  was  passed 
for  the  examination  of  parties,  in  civil  suits  and  proceedings, 
as  witnesses,  but  the  language  used  clearly  shows  that  the  law 
relates  to  evidence  to  be  used  on  the  trial  or  hearing,  and  not 
to  proofs  on  interlocutory  motions. 

The  examination  was  to  be  at  the  trial  or  hearing  of  the 
euit  or  proceeding. 

The  Code  subsequently  passed  provides  that  no  examina 
lion  of  a  party  shall  be  had  on  behalf  of  the  adverse  party, 
except  in  the  manner  therein  prescribed  (§  389). 

All  the  other  provisions  on  the  subject  refer  only  to  evi- 
dence upon  the  issues  formed  in  actions.  There  is  not  only 
no  provision  in  the  Code,  whereby  a  party  to  an  action  can 
be  compelled  to  testify,  on  a  special  motion  therein;  but 
such  compulsory  examination  appears  to  be  within  the  spirit, 
at  least  of  the  prohibition  mentioned.  (See  Henlin  agt.  Reeler, 
6  Allotl,  19;  Keekr  agt.  Dusenlerry,  1  Duer,  C60.) 

And  if  the  Revised  Statutes,  or  the  act  of  1847,  were  in 
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conflict  with  that  prohibition  to  any  extent,  they  would,  thus 
far,  be  repealed  by  it*  (See  Bacon  agt.  Afagee,  7  Cowen,  515, 
and  note  to  tfiat  case) 

I  know  of  no  other  ground  on  which  the  order  in  question 
can  stand,  and,  if  the  views  stated  are  correct,  it  follows  that 
the  motion  must  be  granted. 

Ordered  accordingly,  with  $10  costs. 


SUPREME  COURT. 
ABRAM  W.  TOLL,  assignee,  &c.,  agt.  HENRY  S.  WHITNEY. 

SAME  agt.  McCoRMiCK. 
SAME  agt.  KEELER. 

In  mutual  insurance  companies,  organized  under  the  act  of  1849  (Laws  of  1849, 
p.  441),  there  were  "premium  notes,"  different  and  distinct  from  capital  stock 
notes.  And  the  premium  notes  were  of  a  different  tenor  from  the  stock  notes 
drawn  according  to  the  law  (5$  section);  and  controlled  by  different  rules  as 
to  calls  and  collection. 

On  these  premium  notes,  given  after  the  organization  of  the  company,  and  in  tho 
course  of  their  regular  business,  no  action  can  be  maintained,  except  it  be  to 
pay  for  losses  or  expenses  actually  accrued  while  such  notes  were  in  force,  and 
after  assessments  made ;  they  come  within  the  decision  of  Dev&idorf  agt.  Beards- 
ley  (23  Barb.  656). 

Albany  General  Term,  September,  1858. 

Present,  WRIGHT,  GOULD  and  HOGEBOOM,  Justices. 

By  the  court— GOULD,  Justice.  These  three  cases  turn  on 
substantially  the  same  ground  of  defence ;  they  were  argued 
together,  and  one  opinion  can  give  the  decision  in  all. 

It  is  first  desirable  to  free  the  cases  of  a  claim  on  the  part  of 
the  plaintiff,  which  seems  to  make  them  differ  from  cases  here- 
tofore decided  in  this  court.  This  claim  is,  that  the  Insurance 

VOL.  XVIII.  11 


1 62  NEW-YORK  PRACTICE  REPORTS. 

Toll,  assignee,  agt.  "Whitney. 

Company,  of  which  the  plaintiff  is  assignee,  was  organized  un- 
der the  law  of  1849,  and  not  that  of  1853  ;  and  that,  therefore, 
a  rule  applies  to  the  premium  notes,  different  from  the  rule 
laid  down  in  Devendorf  agt.  Beardsley  (23  Barb.),  and  subse- 
quently in  this  district,  in  Devendorf  agt.  Cornell.  And  that, 
by  this  different  rule,  all  premium  notes  are  (by  the  law  of 
1849)  a  part  of  the  capital  of  companies  organized  under  that 
act. 

This  I  deem  a  mistake.  The  act  of  1849  (Laws  of  1849, 
p.  442,  §  5)  does  not  call  the  notes  "  premium  notes,"  but 
"  notes  received  in  advance  for  premiums,"  &c. ;  and  such 
notes,  when  given  under  that  section,  are  to  be  "  considered  as 
part  of  the  capital  stock ;"  and  these  are  negotiable  and  paya- 
ble absolutely  and  in  full,  without  assessment  or  any  of  the 
provisions  applicable  to  notes  given  after  the  organization,  and 
in  the  course  of  the  regular  business  of  the  company.  That 
act,  however  (page  445,  §  10),  authorizes  such  corporations, 
after  organization,  and,  indeed,  requires  them  to  declare,  in 
their  filed  charter,  "  the  mode  and  manner  "  of  doing  business 
as  such  organized  company.  And  the  charter  of  the  company 
in  the  cases  before  us,  in  its  llth  section  (Case,  folio  25),  pro- 
vides for  taking  "premium  notes  ;"  which  certainly  cannot  be 
a  part  of  the  capital  stock.  So  that,  under  the  law  of  1849, 
there  was  such  a  thing  as  a  "  premium  note,"  different  and 
distinct  from  a  capital  stock  note  ;  and  the  premium  notes  were 
of  a  different  tenor  from  a  stock  note  drawn  according  to  the 
law,  and  controlled  by  different  rules  as  to  calls  and  collec- 
tion. 

Taking  these  positions  to  be  correct,  the  case  of  White  agt. 
Ilaight  (16  N.  Y.  Rep.  310)  by  no  means  conflicts  with  the 
other  decisions  I  have  alluded  to.  At  p.  314  of  that  case,  it  is 
admitted  that  the  note  there  sued  (called,  indeed,  a  "  premium 
note,")  "  formed  part  of  the  original  capital."  So  that  it  Wiis, 
of  course,  under  the  5th  section  above  referred  to ;  and  though 
on  its  face  not  of  the  tenor  required  by  the  act,  it  was  (and 
such  Wits  the  decision  of  that  case),  payable  as  by  (hat  section  ; 
the  law  controlling  the  intent  of  the  parties,  and  making  that 
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intent  accord  with  the  law.  And  the  whole  of  that  decision 
is,  that  such  a  note — one  given  as  part  of  the  capital  stock- — is 
a  stock  note,  and  payable  as  such,  no  matter  what  its  tenor. 

In  the  cases  before  us,  however,  there  is  neither  admission 
nor  proof  that  either  of  the  notes  was  a  part  of  the  original 
stock.  Nor  does  the  referee  find  either  of  them  to  be  so. 

The  plaintiff  claims,  indeed,  that  the  points  on  which  the 
Devendorf  cases  -were  decided  were  not  taken  before  the  ref- 
eree. But,  allowing  (what  is  by  no  means  certain)  that  -the 
4th  ground  on  which  a  non-suit  was  asked,  "  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  is  not  aptly  taken,  as  taken  for  the  want  not  of  proofs 
but  of  allegations,  or  as  being  too  indefinite ;  allowing  this 
not  to  be  well  taken,  the  second  ground  for  asking  the  non- 
suit, "  the  defendant  is  liable  only  to  his  proportion,"  &c.,  is 
plainly  consistent  with  no  other  line  of  defence,  than  that  the 
note  was  not  a  stock  note,  and  so  liable  merely  to  assess- 
ment, &c. 

I  should  hold  these  notes  to  be,  according  to  their  tenor  (in 
the  absence  of  proof  to  the  contrary),  premium  notes,  and  not 
stock  notes ;  and  thus  fully  within  the  decisions  in  the  Deven- 
dorf cases.  Of  course,  the  judgments  should  be  set  aside,  and 
a  new  trial  be  had. 


SUPREME  COURT. 
LOFTUS  WOOD  agt,  EDMUND  KIMBALL. 

No  ex  parte  order  to  slay  proceedings  on  appeal,  beyond  twenty  days,  can  be 
made  by  a  judge  at  chambers.  And  this  is  applicable  to  the  first  judicial  dis- 
trict, where  the  same  judge,  at  the  same  time,  may  be  sitting  at  special  term 
and  at  chambers. 

New  •  York  /Special  Term,  October,  1859. 

INGUAIIAM,  Justice.     Motion  is  made  to  set  aside  an  order 
staying  proceedings  upon  a  referee's  report,  and  judgment 
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thereon,  until  the  decision  of  an  appeal  thereon,  taken  to  the 
general  term — because  the  same  is  for  a  longer  time  than 
twenty  da}*s,  and  was  made  without  notice. 

By  section  401  it  is  provided,  that  no  order  to  stay  proceed- 
ings for  a  longer  time  than  twenty  days  shall  be  granted  by  a 
judge  out  of  court,  except  on  previous  notice. 

Judge  HARRIS,  in  8  Howard,  49,  has  held  that  this  section 
is  applicable  to  such  an  order  as  the  present. 

In  LaMimer  agt.  Lord  (4  E.  D.  Smith,  184),  the  general  term 
of  the  common  pleas,  Judge  WOODRUFF  delivering  the  opinion, 
fully  examined  this  question,  and  he  came  to  the  conclusion 
that  the  section  did  apply  to  orders  staying  proceedings  on 
appeal,  although  the  case  was  decided  on  other  grounds. 

I  understand  that  orders  have  heretofore  been  made  in  this 
district  similar  to  the  present ;  and  it  seems  idle  to  say  that 
the  same  judge,  sitting  at  the  same  time  in  special  term  and 
chambers,  may  make  an  order  valid  if  he  states  it  to  be  made 
in  court,  and  that  it  is  void  if  made  by  him  in  chambers.  Yet 
such  is  the  distinction  made  in  the  Code,  and  sustained  by 
these  decisions. 

As  no  harm  can  come  to  the  parties  from  requiring  them 
either  to  have  the  order  made  by  the  judge  at  special  term,  or, 
if  he  is  not  holding  court,  on  notice  to  the  other  party,  I  see 
no  great  evil  in  following  these  decisions,  and  requiring  the 
party  to  obtain  a  new  order,  either  on  notice  or  from  the  judge 
in  court. 

The  motion  is  granted,  but  the  proceedings  stayed  to  allow 
the  defendant  to  renew  his  application  for  a  stay  until  the  de- 
cision of  the  appeal.  Such  stay  to  be  for  ten  days.  Costs  to 
abide  event. 
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SUPREME  COURT. 

ESTHER  A.  KNAPP,  an  infant,  by  her  guardian,  WILLIAM 
MURRAY,  JR.,  agt.  WALTER  DAGG. 

Where  the  plaintiff  sustained  injuries  from  the  collision  of  the  carriage,  in  which 
she  was  riding  as  a  passenger,  with  the  defendant's  carriage,  and  the  careless- 
ness and  negligence  by  which  the  collision  occurred  were  equally  the  fault  of 
the  driver  of  each  team, — Held,  that  the  plaintiff  was  not  chargeable  with  the 
negligence  of  the  driver  of  the  team  after  which  she  rode,  and  she  could  re- 
cover against  the  defendant  for  her  injuries, 

Delaivare  Circuit,  September,  1857. 

THE  evidence  in  tins  case  showed  that  the  plaintiff  was  rid- 
ing as  a  passenger,  in  her  brother's  wagon,  on  a  highway  in 
Delaware  county,  where  they  were  met  by  the  defendant,  who 
was  driving  two  horses  and  a  wagon.  A  collision  occurred 
between  the  two  wagons,  that  turned  over  the  one  in  which 
the  plaintiff  was  riding,  threw  her  out  upon  the  ground,  and 
injured  her.  The  negligence  of  the  driver  of  each  team  con- 
curred to  produce  the  collision ;  but  the  plaintiff  was  in  no 
way  to  blame,  unless  it  was  for  riding  with  a  careless  driver. 

The  defendant's  counsel  moved  for  a  non-suit,  on  the  ground 
that  the  negligence  of  the  driver  of  the  team  after  which  the 
plaintiff  was  riding  concurred  to  produce  the  collision  by 
which  the  plaintiff  was  injured,  and  that  the  plaintiff  was  re- 
sponsible for  his  negligence,  so  far  as  this  action  was  con- 
cerned. 

WILLIAM  MURRAY,  JR.,  for  plaintiff. 
GORDON  &  YEOMANS, /or  defendant. 

BALCOM,  Justice,  said  :  The  plaintiff  is  not  chargeable  with 
the  negligence  of  the  driver  of  the  team  after  which  she  rode. 
She  could  have  sued  him  for  the  injury  she  has  sustained. 
The  defendant  is  guilty  of  injuring  her  as  well  as  he  is. 
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They  have  severally   wronged  her.     She  might  sue  either. 
She  has  chosen  to  bring  her  action   against  the  defendant. 
The  motion  for  a  non-suit  must  be  denied. 
The  plaintiff  had  a  verdict  for  $50  damages. 


UNITED  STATES  CIRCUIT  COUET. 
WILLIAM  NELSON  and  others  agt.  JOHN  O.  WOODRUFF. 
JOHN  0.  WOODRUFF  agt.  WILLIAM  NELSON  and  others. 

The  effect  on  a  cargo  of  lard,  shipped  in  very  hot  weather,  is  the  melting  of  the 
lard,  and  when  melted  to  shrink  the  staves  and  loosen  the  hoops  of  the  casks 
and  barrels  containing  it.  In  such  case,  the  shipper  takes  the  risk,  and,  unless 
one  neglect  or  fault  can  be  charged  upon  the  vessel  contributing  to  the  loss, 
he  i3  liable. 

New -York,  October,  1859. 

NELSON,  C.  J.  The  libel  was  filed  in  the  first  case  by  the 
libelant  to  recover  freight  upon  a  shipment  of  1099  barrels 
and  61  tierces  of  lard,  in  the  ship  "  Maid  of  Orleans,"  from 
New-Orleans  to  this  port,  in  July  and  August,  1854.  It  was 
filed  in  the  second  case  by  the  consignee  against  the  respond- 
ent, to  recover  damages  for  a  loss  of  part  of  the  lard  in  the 
course  of  the  shipment.  Both  cases  depend  upon  the  same 
evidence,  and  were  heard  together  in  the  court  below,  and  in 
this  court.  It  is  not  denied  but  that  a  very  heavy  loss  of  the 
lard  occurred  on  board  of  the  vessel  during  the  voyage,  which 
was  discovered  upon  discharging  the  cargo  at  this  port,  a  loss 
of  about  six  thousand  pounds,  worth  some  $HOO.  The  bills  of 
lading  are  in  the  usual  form,  shipped  in  good  order,  &c.,  dam- 
nge.s  of  sea,  &c.,  except  to  each  is  added  at  the  foot,  "  contents 
unknown."  The  weather  was  excessively  hot  in  New-Orleans 
in  the  month  of  July.  1854,  when  the  lard  was  put  on  board 
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and  delivered  by  the  shipper  on  the  levee,  which  was  done 
morning  and  evening  to  avoid  the  heat  of  the  day.  The  de- 
livery, however,  was  continued  in  the  morning  until  10  o'clock 
and  renewed  between  3  and  4  P.  M.  And,  according  to  the 
weight  of  the  testimony,  the  lard  was  taken  on  board  the  ves- 
sel with  all  reasonable  dispatch.  When  taken  on  board  it 
was  in  a  liquid  state,  and  a  few  barrels  leaked  so  badly  at  the 
levee,  that  the  hoops  had  to  bo  tightened,  and  some  of  the  bar- 
rels were  found  to  be  partially  empty. 

The  great  deficiency  in  the  quantity  that  occurred  in  the 
shipment  is  attributable  to  the  leakage  of  the  casks,  which  the 
libelant  insists  is  chargeable  alone  to  the  condition  and  char- 
acter of  the  article,  and  to  the  excessive  hot  weather  at  the 
time  of  the  shipment  or  during  the  voyage.  The  proofs  in 
the  case,  taken  at  New- Orleans  and  at  this  port,  are  very  full 
and  satisfactory  that  the  lard  was  properly  and  skilfully  stored, 
both  in  respect  to  the  place  in  the  hold  of  the  vessel,  and  the 
manner  of  the  storage.  And  it  is  further  shown,  that  all  due 
and  proper  care  was  taken  in  the  course  of  the  shipment,  and 
I  perceive  nothing  in  the  evidence,  when  critically  examined 
and  weighed,  in  the  appearance  or  condition  of  the  packages 
when  discharged  at  this  port,  going  to  impair  the  proof  of  the 
libelant,  on  this  head.  The  barrels  and  tierces  appear  to  have 
been  well  made  and  with  proper  material,  and  to  have  withstood 
the  shipment  without  any  substantial  injury,  with  the  excep- 
tion that  the  seams  were  opened,  and  hence  the  leakage.  But 
this  is  accounted  for  by  nearly  all  the  witnesses  experienced  in 
the  shipment  of  the  article,  as  resulting  from  the  effect  of  the 
hot  weather,  in  connection  with  the  tendency  of  the  melted 
lard  to  shrink  the  staves  and  loosen  the  hoops.  The  proot 
is,  that  the  months  of  July  and  August  were  hot  beyond 
those  of  preceding  years ;  and  that,  on  opening  the  hatches  of 
the  vessel  at  this  port,  the  heat  in  the  hold  was  so  excessive 
that  no  person  could  remain  in  it. 

It  is  well  settled  that  the  shipper  takes  a  risk  attendant  upon 
a  shipment  of  cargo  of  this  character  from  the  heat  of  the 
weather,  unless  one  neglect  or  fault  can  be  charged  upon  the 
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vessel  contributing  to  the  loss  (12  How.  272),  and  I  must  say, 
after  a  very  careful  examination  of  the  evidence,  in  my  judg- 
ment no  such  negligence  or  fault  has  been  established. 
The  decree  of  the  court  below  must  be  affirmed. 


SUPERIOR  COURT. 

VENCE  agt.  SPEIR. 

SAME  agt.  SAME. 

Witnesses,  who  attend  the  trial  by  request  (without  subpoena),  in  two  cauaes,  are 
entitled  to  the  full  allowance  of  fees  in  each  case,  though  the  parties  may  be 
the  same. 

New-  York  Special  Term,  December,  1859. 

SLOSSOX,  Justice.  Witnesses,  who  come  from  a  distance  at 
the  request  of  parties,  without  subpoena,  are  entitled  to  the 
allowance  for  travelling  expenses,  and  to  the  per-diem  allow- 
ance provided  by  statute ;  but  the  per-diem  allowance  is  to  be 
restricted  to  the  days  during  which  the  case  is  actually  on  the 
day  calendar  of  the  court  sitting  for  trials,  and  actually  in  ses- 
sion, and  the  witnesses  are  in  attendance.  If  they  attend  on 
the  like  request  in  two  causes,  they  are  entitled  to  the  full 
allowance  in  each  case,  though  the  parties  may  be  same. 
(19  Wendell,  82  ;  12  How.  446  ;  4  Sand.  719  ;  16  How.  306  ; 
2  R.  S.,  5th  ed,,  922,  §  24.) 

Referred  back  to  the  clerk  for  relaxation. 
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NEW- YORK  COMMON  PLEAS. 

WILLIAM  WALLACE  agt.  THE  MAYOR,  ALDERMEN,  AND 
COMMONALTY  OF  THE  CITY  OF  NEW- YORK. 

A  plaintiff  may  be  examined  as  a  witness  ia  his  own  behalf  (Code,  §  399)  in  an 
action  against  a  municipal  corporation. 

If  the  corporation  of  the  city  of  New- York  suffer,  as  in  this  case,  a  part  of  the 
public  highway  to  remain  out  of  repair,  in  so  exposed  and  dangerous  a  state 
that  a  passenger,  without  any  negligence  on  his  part,  drops  at  night  into  a  pit- 
fall in  the  sidewalk,  and  is  injured,  it  must  answer  to  the  injured  party  for  the 
damages  occasioned  by  its  negligence. 

The  liability  of  the  corporation  for  the  neglect  of  its  duty,  to  keep  the  streets  in 
repair,  which  is  imposed  upon  it  by  statute,  is  distinguishable  from  cases  where 
the  streets  are  obstructed  by  the  acts  of  others. 

Where  the  evidence  does  not  show  that  the  act  causing  the  injury  has  been  wil- 
fully done,  or  the  circumstances  such  as  to  show  a  deliberate  and  positive  in- 
tention to  injure,  or  a  reckless  disregard  of  the  safety  of  persons  or  property, 
the  jury  should  not  be  instructed  that  they  may  give  vindictive  or  punitory 
damages;  but  charged  that  the  plaintiff  can  recover  only  such  damages  as 
are  the  legitimate  and  direct  result  of  the  accident. 

New-  York  General  Term,  November,  1859. 
MOTION  for  a  new  trial. 

F.  H.  B.  BRYAN,  for  respondent. 

A.  E.  LAWRENCE,  JR.,  for  appellants,  argued  the  following 
points : 

First.     The  plaintiff  should  Lave  been  excluded  from  testi- 
fying upon  the  objection  raised  by  the  defendants'  counsel. 

a.  The  399th  section  of  the  Code,  as  amended,  was  clearly 
intended  to  admit  the  testimony  of  one  party  to  a  suit,  only 
when  the  adverse  party  is  living,  and  capable  of  testifying  in 
his  own  behalf. 

b.  The  defendants  are  not,  within  the  meaning  of  the  sec- 
tion, a  living  parly. 

They  are  an  artificial  body,  created  for  certain  political  and 
governmental  purposes,  and  none  of  their  officers  or  employees 
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have  the  direct  or  immediate  interest  in  the  event  of  this  suit 
which  the  plaintiff  has,  or  the  interest  which  both  parties  or- 
dinarily "have  in  the  result  of  a  litigation. 

c.  The  effect  of  admitting  the  testimony  of  the  plaintiff  in 
this  case  is  to  enable  a  party  to  put  his  own  coloring  upon  the 
case,  while  the  other  party  is,  from  the  nature  of  things,  ex- 
cluded from  rebutting  that  testimony. 

The  intention  of  the  legislature  was  to  give  each  party  an 
equal  chance  for  placing  the  court,  in  possession  of  the  facts 
relied  upon  by  him  for  complaint  or  defence,  not  to  give  to 
one  party  an  advantage  over  the  other  in  that  respect. 

Second.  The  motion  of  the  defendants'  counsel  for  a  dis- 
missal of  the  complaint  should  have  been  granted. 

a.  The  ordinances  of  the  defendants  impose  upon  the  "own- 
ers, occupants,  or  lessees  of  the  lots  fronting  upon  the  streets 
of  the  city,  the  duty  of  paving  and  keeping  in  repair  the  side- 
walks in  front  of  their  lots." 

b.  The  defendants  were  authorized  by  their  charters  to  pass 
such  an  ordinance,  and  it  was  a  proper  exercise  of  their  gov- 
ernmental power.     (Charter  of  Montgomerie,  §  14,  Kenfs  ed,, 
1854,  p.  94.) 

c.  The  case,  therefore,  presents  merely  a  violation  of  an 
ordinance  of  the  defendants  by  the  parties  owning  or  occupy- 
ing the  lots  fronting  upon  the  side- walk  in  question;  and  for 
the  injuries  sustained  by  individuals  from  such  a  violation,  it 
is  well  settled  that  the  defendants  are  not  liable.     (Levy  agt. 
Mayor,  1  Sand.  465;   Griffin  agt.  Mayor,  5  Seld.  456;  Same 
case,  opinion  SANDFORD,  J.) 

Third.  The  principle  established  in  the  case  of  Hutson  agt. 
The  Mayor  is  not  applicable  to  this  case,  because — 

1st.  There  is  no  legal  evidence  showing  that  the  place  at 
which  the  plaintiff  was  injured  was  ever  laid  out  or  opened  as 
a  public  street,  or  that  the  defendants  had  control  thereof.  It 
is  alleged  in  the  complaint  that  the  hole  in  question  was  in  a 
street,  and  the  allegation  is  denied  by  the  answer. 

And  it  was  incumbent  upon  the  plaintiff  to  show  the  fact 
as  the  foundation  of  his  action.  (Code,  §  168.) 
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2d.  It  does  not  appear  that  the  hole  in  question  was  caused 
by  a  neglect  of  the  defendants  to  repair  the  side-walk. 

3d.  In  Huison's  case,  the  injuries  of  which  the  plaintiff 
complained  were  occasioned  by  a  neglect  of  the  defendants  to 
repair  the  carriage-way  of  the  street,  which  had  been  out  of 
order  for  a  long  time ;  and  it  did  not  appear  that  there  was 
any  ordinance  of  the  defendants  imposing  the  duty  of  making 
such  repairs  upon  private  individuals.  (5  Seld.  163.) 

4th.  The  evidence  in  Hutson's  case  showed  that  the  exca- 
vation into  which  the  plaintiff  fell  had  been  in  existence  for 
such  a  length  of  time  as  would  justify  the  court  in  presuming 
that  the  corporation  had  notice  of  its  existence. 

In  this  case,  no  notice  of  the  existence  of  the  hole  into 
which  plaintiff  fell  was  brought  home  to  defendants. 

Fourth.  The  learned  judge  erred  in  refusing  to  charge,  that 
notice  to  the  defendants  of  the  existence  of  the  hole,  and  the 
lapse  of  a  reasonable  time  between  such  notice  and  the  acci- 
dent to  allow  the  defendants  to  repair  the  same,  must  be  shown, 
to  entitle  the  plaintiff  to  recover. 

a.  The  charters  of  the  defendants  only  allow  them  to  have 
work  performed  when  the  expense  exceeds  a  certain  amount 
($250),  by   contract,  made   after  an  advertisement  for  ten 
da3*s,  &c. 

If  the  plaintiff  can  recover  without  proof  of  notice  and  neg- 
lect to  repair,  then,  while  the  charter  of  1853  prohibits  ex- 
penditures beyond  $250,  without  the  advertisement  aforesaid, 
the  law  would  render  the  defendants  liable  for  not  doing  an 
illegal  act. 

b.  Besides,  the  ordinances  of  the  defendants  only  authorize 
the  street  commissioner  to  order  the  side-walks  to  be  paved  or 
repaired  after  complaints  have  been  made  to  him  that  the  same 
are  out  of  repair,  and  after  he  has  notified  the  o \vners,  &c.,  of 
the  lots,  &c.,  to  pave  or  repair  the  same,  and  they  have  neg- 
lected so  to  do. 

There  can  be  no  dispute  about  the  power  of  the  defendants 
to  pass  the  ordinance.  (Monlgomerie  Charter,  §  14.) 

The  defendants  are  not  bound  to  see,  at  their  peril,  that  all 
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their  ordinances  are  enforced.  (Levy  agt.  Mayor,  1  Sand.  465; 
Griffin  agt.  Mayor,  5  Seld.  456.) 

And  until  complaints  are  made,  or  notice  given  to  the 
street  commissioner,  there  is  no  neglect  of  duty  on  the  part  of 
the  defendants,  for  which  they  are  liable  to  respond  in 
damages. 

Fifth.  For  the  reasons  stated  in  the  third  point,  the  learned 
judge  erred  in  refusing  to  charge  as  requested  in  the  5th  and 
7th  propositions  of  defendants'  counsel. 

Sixth.  The  learned  judge  erred  in  refusing  to  charge  as 
requested,  that  "if  the  plaintiff  is  entitled  to  recover  at  all,  he 
is  only  entitled  to  recover  for  the  damages  which  he  sustained 
as  a  legitimate  and  direct  result  of  the  accident,"  and  that 
"the  plaintiff  is  not  entitled  to  recover  punitory  or  vindictive 
damages,"  as  in  the  8th  and  9th  propositions  of  defendants' 
counsel. 

a.  There  is  no  malice  or  moral  wrong  shown  on  the  part  of 
the  defendants. 

b.  In  such  cases,  the  jury  cannot  give  anything  beyond 
compensation   for  the  actual  loss  sustained  by  the  injured 
party.     (Sedgwic/c    on    Damages,   82 ;    Clark   agt.   Brown,   18 
Wend.  213,  229  ;  Butler  agt,  Kent,  19  John.  228.) 

Seventh.  The  damages  to  which  the  plaintiff  is  entitled  (if 
entitled  to  recover  at  all),  being  confined  strictly  to  actual 
compensation  for  the  loss  which  he  sustained  by  the  injury, 
and  there  being  no  evidence  as  to  the  amount  which  he  ex- 
pended for  his  cure,  nor  any  evidence  by  which  the  jury  could 
measure  such  expense,  the  defendants  were  entitled  to  have 
the  jury  instructed  as  requested  in  the  10th  proposition. 

Eighth.  The  judgment  at  the  special  term  should  be  re- 
versed, and  a  new  trial  ordered. 

By  the  court — DALY,  J.  The  first  question  in  this  case  is, 
whether  the  plaintiff  could  be  examined  as  a  witness  in  his 
own  behalf  in  an  action  against  the  corporation  of  the  city  of 
New-York.  By  the  399th  section,  the  examination  of  a  party 
as  a  witness  on  his  own  behalf  is  conditional.  It  can  be  had 
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where  the  adverse  party  or  person  in  interest  is  living,  unless 
the  opposite  party  is  the  assignee,  administrator,  executor,  or 
legal  representative  of  a  deceased  person.  It  is  objected  that 
Hie  defendants  here  are  not,  within  the  meaning  of  this  sec- 
tion, a  living  party,  but  an  artificial  body,  created  for  certain 
political  and  governmental  purposes;  and  that  the  effect  of 
admitting  the  testimony  of  the  plaintiff  in  this  case  is,  to  en- 
able a  party  to  put  his  own  coloring  upon  the  case,  while  the 
other  party  is,  from  the  nature  of  things,  excluded  from  re- 
butting that  testimony.  That  the  intention  of  the  legislature 
was  to  give  each  party  an  equal  chance  for  placing  the  court 
in  possession  of  the  facts  relied  upon  by  him,  for  complaint  and 
defence,  not  to  give  one  party  an  advantage  over  the  other  in 
that  respect. 

The  defendants  may,  in  my  judgment,  be  regarded  as  a  liv- 
ing party  within  the  meaning  of  this  section.  The  chief  dis- 
tinguishing attribute  of  a  corporation  is,  its  power  of  continu- 
ous duration,  unaffected  by  the  death,  incapacity  or  change  of 
its  members.  As  Lord  COKE  expresses  it,  "  it  is  not  subject 
to  imbecilities  or  death  of  the  natural  body  ;  for  a  corporation 
aggregate  of  many  is  invisible,  immortal."  (Case  of  Suitoris 
Hospital,  10  Coke  R.  326.)  It  is  calculated  for,  and  capable 
of  duration  for  ever,  where  no  limitation  is  fixed  by  the  act 
that  creates  it,  though  it  may  be  brought  to  a  termination  by 
accident  or  by  certain  defaults  of  duty  on  the  part  of  its  mem- 
bers at  any  period  ;  but,  however  long  its  duration,  the  corpo- 
ration always  continues  the  same  ;  and  the  same  rights,  privi- 
leges, duties  and  liabilities,  attach  to  it,  as  it  had  at  the  first 
moment  of  its  creation,  precisely  as  though  it  was  an  individual. 
(Grant  on  Corporations,  3.) 

It  is  so  far  considered  to  have  a  personality  of  its  own,  that 
the  word  person  in  statutes  has  often  been  construed  to  include 
corporations.  (The  Dean  and  Chapter  of  Bristol  agt.  Clark,  1 
Dyer,  83  b;  2  Coke  Inst.  722  ;  Corlis  agt.  Kent  Waterworks  Co., 
7  R  &  C.  314 ;  Boyd  agt.  Croydon  Railway  Co.,  4  Sing.  A".  C.  660 ; 
Attorney- General  agt.  Neivcaslle,  5  Beavan,  307;  1  Reeves1  His- 
tory of  the  Enylish  Law,  76,  79.)  It  may  sue  or  be  sued  ;  and 
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as  it  has  this  unbroken  personality  and  power  of  perpetual  suc- 
cession, it  may,  without  any  violation  of  language,  be  referred 
to,  and  embraced  in  a  statutory  designation  of  a  living  party. 
Nor  will  this  construction  have  the  effect  of  allowing  one  party 
to  give  testimony  whilst  the  other  is  necessarily  excluded  from 
rebutting,  or  defeat  the  intentions  of  the  legislature,  by  not 
giving  each  party  an  equal  chance  of  testifying. 

The  parties,  defendants  to  this  action,  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New-York,  by  their  corporate 
name  or  title,  are  and  always  were,  together  with  their  officers 
and  agents,  competent  witnesses  in  an  action,  in  which  the 
rights  or  liabilities  of  the  corporation  are  in  controversy. 
(Van  Warmer  agt.  The  Mayor,  Aldermen  and  Commonalty  oj 
the  city  of  Albany,  15  Wend.  262  ;  Watertown  agt.  Coiven,  4: 
Paige,  510 ;  ex  parte  Kip.  1  id.  613 ;  Falls  agt.  Bellknapp,  1 
Johns.  486 ;  Corwin  agt.  Haines,  11  id.  76 ;  Bloodgood  agt. 
Jamieson,  12  id.  285 ;  Code,  §  398.)  And  this  applies  not 
merely  to  the  members  of  municipal,  but  also  to  private  corpo- 
rations, the  members  or  stockholders  of  which  were  formerly 
inadmissible  as  witnesses  by  reason  of  their  interest,  a  disquali- 
fication which  no  longer  exists.  The  defendants,  therefore,  in 
this  action,  could  avail  themselves  of  every  right  that  any  other 
defendant  could  have,  and  even  more,  as  they  could  all  be  ex- 
amined as  witnesses,  whether  the  plaintiff  offers  himself  as  a 
witness  or  not. 

The  corporation  are  bound  to  keep  the  streets  and  avenues 
of  the  city  in  such  repair  that  they  may  be  safely  traveled 
when  they  are  opened  for  public  use,  and  if  they  negligently 
suffer  them  to  get  out  of  repair,  they  are  liable  for  any  injuries 
that  may  happen  to  persons  through  such  negligence.  (Hut- 
son  agt.  The  Mayor,  &c.,  of  New  -  York,  5  Seld.  163  ;  The  May- 
or, &c.,  of  the  city  of  New  -  York  agt.  Furze,  3  Hill,  612  ;  The 
Rochester  White  Lead  Company  agt.  The  City  of  Rochester,  3 
Comt.  464.)  The  evidence  was  sufficient  to  warrant  the  jury 
in  finding  that  the  plaintiff  was  walking,  at  the  time  of  the  ac- 
cident, through  an  avenue  open  for  public  use.  He  was  walk- 
ing up  the  llth  avenue  at  ten  o'clock  at  night,  when,  at  the 
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corner  of  31st  street,  he  pitched  forward  into  a  hole  in  the  side- 
walk, ten  feet  wide,  seven  feet  across  and  five  feet  deep,  and 
was  severely  injured.  The  corporation  have  provided  by  or- 
dinance that  the  side-walks  shall  be  paved  and  kept  in  good 
repair  by  the  owners,  lessees  or  occupants  of  the  houses  or  lots, 
fronting  on  airy  street  or  avenue,  under  a  certain  penalty,  and 
if  they  neglect  to  do  so,  it  is  to  be  done  by  the  corporation  at 
the  expense  of  the  owners,  lessees  or  occupants,  in  the  manner 
provided  by  the  ordinance.  Upon  complaint  made  to  the 
street  commissioner,  he  is  to  notify  the  owners,  &c.,  and  if  they 
do  not  repair  it  within  a  certain  time,  he  is  to  have  it  done,  if 
the  expense  does  not  exceed  $250,  and  if  it  exceeds  that  sum, 
it  is  to  be  done  by  contract,  in  the  manner  provided  by  ordi- 
nance. The  side-walk  is  a  part  of  the  public  street,  designed 
for  the  use  of  those  who  travel  on  foot,  and  though  the  corpo- 
ration may  impose  upon  the  owners  of  lots,  fronting  upon  the 
streets  or  avenues,  the  burden  of  paving  and  keeping  the  side- 
walks in  repair,  they  do  not  thereby  relieve  themselves  of  the 
duty  imposed  upon  them  by  charter  and  by  statute  of  "  alter- 
ing, amending,"  and  keeping  in  repair  the  streets  and  high- 
ways within  the  city.  (Kenfs  Charter,  15,  99,  235,  237  ;  Laws 
of  1813,  chapter  86  ;  2  Rev.  Laws,  407,  §  175  ;  Wilson  agt.  Tht 
Mayor,  &c.,  of  New  -York,  1  Denio,  601.) 

And  if  they  suffer,  as  in  this  instance,  a  part  of  the  public 
highway  to  remain  out  of  repair,  in  so  exposed  and  dangerous 
a  state  that  a  passenger,  without  any  negligence  on  his  part, 
•drops  at  night  into  a  pitfall  in  the  side-walk,  and  is  injured, 
they  must  answer  to  the  injured  party  for  the  damages  occa-  • 
sioned  by  their  negligence.  Their  liability  for  the  neglect  of 
a  duty  like  this,  to  keep  the  public  streets  in  repair,  which  is 
imposed  upon  them  by  statute,  is  distinguishable  from  crises 
where  the  streets  are  obstructed  by  the  acts  of  others,  as  in 
Griffin  agt.  The  Mayor,  &c.,  of  New  •  York  (5  Scld.  457)  ;  or 
where  parties  erecting  buildings  suffered  piles  of  rubbish  to 
incumber  the  street,  which  led  to  the  accident,  for  which  the 
corporation  were  sought  to  be  made  liable,  as  Levy  agt.  The 
Mayor,  &c.  (1  Sandf.  S.  C.  E.  465),  in  which  they  were  sought 
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to  be  made  liable  for  an  accident  caused  by  swine  running  at 
large  in.  the  street,  in  which  cases  they  could  not  be  held  lia- 
ble for  negligence,  until  they  were  notified  or  advised  of  the 
obstruction,  and  had  neglected  to  cause  it  to  be  removed. 

I  think,  however,  that  the  instruction  to  the  jury,  that  they 
might  give  exemplary  damages  if  they  thought  that  the  cor- 
poration was  guilty  of  gross  negligence  in  suffering  the  hole  to 
remain  in  the  condition  it  was,  was  erroneous,  and  that  the 
defendant  was  entitled  to  have  the  jury  instructed  as  he 
requested  ;  that  the  plaintiff  could  recover  only  for  such  dam- 
ages as  were  the  legitimate  and  direct  result  of  the  accident, 
and  that  he  was  not  entitled  to  recover  punitory  or  vindictive 
damages.  For  all  that  appeared  in  the  evidence,  the  hole  ia 
the  side-walk  may  have  been  the  work  or  act  of  a  private  in- 
dividual, in  no  connection  with  the  corporation,  and  there  was 
nothing  in  the  evidence  to  show  that  the  corporate  authorities 
were  notified  of  it,  or  had  any  knowledge  of  its  existence.  The 
recovery  of  punitory  or  vindictive  damages  is  allowed  only 
where  the  act  causing  the  injury  has  been  wilfully  done ; 
where  the  circumstances  show  that  there  was  a  deliberate, 
preconceived,  or  positive  intention  to  injure,  or  that  reckless 
disregard  of  the  safety  of  person  or  property  which  is  equally 
culpable. 

The  evidence  in  this  case  would  not  warrant  the  jury  in 
forming  any  such  conclusion  as  respects  the  corporation.  It 
may  be  doubted  if  the  instruction  had  any  injurious  effect,  as 
the  damages  found  by  the  jury  were  very  moderate  under  the. 
circumstances.  Still,  we  cannot  say  that  it  had  not,  and 
will,  therefore,  though  reluctantly,  be  compelled  to  order  a 
new  trial. 
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SUPREME  COURT. 
JOHN  GILLILAND  agt.  ALANSON  P.  CAMPBELL. 

Whore  an  action  was  brought  upon  a  promissory  uotefor  $186,  given  on  the  set- 
tlement of  accounts  between  the  parties,  and  a  defence  interposed  on  the  ground 
of  a  mistake  in  fact  as  to  any  amount  being  due  to  the  plaintiff,  and  the  referee, 
on  the  trial,  examined  all  the  accounts  between  the  parties,  which  exceeded 
$2,000,  and  corrected  the  errors  committed  in  their  settlement,  which  reduced 
Hie  amount  of  the  note  down  to  $26.12,  and  thereupon  reported  his  conclu- 
sions of  fact,  and  added  thereto  his  conclusion  of  law,  "  that  the  plaintiff  re- 
cover of  the  defendant  $26.12,  with  costs," 

Held,  1.  That  by  the  facts  found  &  justice  of  tfie  peace  had  no  jurisdiction  of  the 
action,  and, 

2.  That  the  referee's  conclusion  of  law,  that  the  plaintiff  recover  costs,  as  well  as 
damages,  was  correct. 

Broome  Special  Term,  April,  1859. 

THIS  action  was  tried  before  a  referee,  who  reported  hia 
conclusions  of  fact ;  and  added  thereto  his  conclusion  of  law, 
"  that  the  plaintiff  recover  of  the  defendant  $26.12,  with  costs." 
The  plaintiff  had  his  costs  adjusted  by  the  clerk,  and  then  en- 
tered a  judgment  upon  the  report  against  the  defendant  for 
$26.12  damages,  and  $80.12  costs.  The  defendant  made  a 
motion  to  set  aside  the  judgment  for  costs  against  him,  and 
asked  for  an  order  that  he  have  judgment  for  costs  against, the 
plaintiff. 

The  action  was  founded  on  a  promissory  note,  fbr  the  pay- 
ment of  $186.  The  defence  was,  that  the  note  was  given  on 
a  settlement  of  accounts  between  the  parties,  in  which  a  mis- 
take of  fact  was  made,  which,  if  corrected,  would  show  that 
the  defendant  did  not  owe  the  plaintiff  any  thing  ;  but  that  tho 
latter  owed  the  former  $100.  The  total  amount  of  the  ac- 
counts settled  exceeded  $2,000.  And  they  were  all  examined 
by  the  referee  on  the  trial,  and  when  he  made  his  report,  ha 
corrected  the  errors  that  were  committed  in  the  settlement 
made  by  the  parties,  which  reduced  the  amount  due  the  plain* 
tiff,  from  that  specified  in  the  note,  down  to  $26.12. 

VOL.  XVIII.  12 
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The  accounts  settled  were  partnership  accounts;  and  trie 
referee  found  how  much  money  each  partner  had  paid  out  for 
the  firm,  and  how  much  each  had  received  for  the  firm  ;  and 
calculated  the  profits  and  losses  in  the  firm  business,  and  came 
to  the  conclusion  that  a  mistake  of  fact  was  made  in  the  settle- 
ment, and  that  the  defendant,  instead  of  owing  the  plaintiff 
the  $186  mentioned  in  the  note,  only  owed  him  $26.12. 

L.  L.  BUNDY,  for  plaintiff. 
E.  E.  'FERRY,  for  defendant. 

BALCOM,  Justice.  I  am  of  opinion  the  facts  show  that  this 
was  an  action,  of  which,  according  to  section  54  of  the  Code,  a 
court  of  a  justice  of  the  peace  had  no  jurisdiction  ;  and  that, 
therefore,  the  plaintiff  was  entitled  to  recover  costs  of  the  de- 
fendant. (Code,  §  304,  subdivision  3.)  The  settlement  made 
by  the  parties  of  their  accounts  was  found  to  be  erroneous ; 
and  for  that  reason  the  accounts  were  not  liquidated  by  the 
settlement,  but  were  unliquidated  so  far  as  the  trial  was  con- 
cerned. And  as  they  exceeded  $400,  and  must  have  been 
proved  to  exceed  that  sum,  to  the  satisfaction  of  a  justice  of 
the  peace,  if  the  action  had  been  brought  in  a  justice's  court, 
such  a  court  had  no  jurisdiction  of  the  action.  (Code,  §  54, 
subdivision  4.)  The  action  was  necessarily  brought  in  this 
court ;  and  as  I  have  before  stated,  the  plaintiff  was  entitled  to 
costs,  although  he  recovered  less  than  $50  damages.  (See 
Code,  §  304;  Crim  agt.  CronMite,  15  How.  Pr.  Rep.  250.) 

The  facts  found  by  the  referee  show  that  a  justice  of  tho 
peace  had  not  jurisdiction  of  the  action.  Hence  .the  referee's 
conclusion  of  law,  that  the  plaintiff  recover  costs  as  well  as 
damages,  was  correct.  The  report  of  the  referee  stands  as  the 
decision  of  the  court,  and  judgment  was  rightfully  entered 
thereon,  in  the  sumc  manner  as  if  the  action  had  been  tried  by 
the  court,  (Code,  §  272.)  The  clerk  or  the  plaintiff's  attor- 
ney made  up  the  judgment-roll,  by  including  the  report  there- 
in, in  the  same  manner  that  he  would  .have  included  the 
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decision  of  the  judge,  if  the  action  had  been  tried  by  the  court. 
(Code,  §  281.) 

I  can  see  no  good  reason  why  the  referee  should  not  find  the 
facts,  that  determine  which  party  is  entitled  to  costs,  in  actions 
arising  on  contract,  where  he  decides  that  the  plaintiff  shall 
not  recover  $50,  and  also  the  legal  conclusion  as  to  who  shall 
recover  costs,  and  I  think  it  his  duty  to  do  so.  It  has  been 
held,  where  costs  rest  in  the  discretion  of  the  court,  and  the 
action  is  referred,  that  the  referee  should  determine  the  ques- 
tion of  costs.  (4  How.  Pr.  Rep.  300;  id.  356 ;  10  Barb.  448.) 
But  where  the  right  to  costs  may  be  affected  by  facts  not 
proved  on  the  trial,  he  has  no  right  to  decide  that  question. 
(12  How.  Pr.  Rep.  300.) 

In  cases  like  the  one  under  consideration,  the  facts^that  show 
which  party  is  entitled  to  costs,  when  the  plaintiff  recovers  less 
than  $50  damages,  are  proved  or  admitted  on  the  trial ;  and  for 
this  reason  I  am  of  the  opinion  the  referee  very  properly  passed 
upon  the  question  as  to  which  party  should  recover  costs  in 
this  action.  The  motion  to  set  aside  the  plaintiff's  judgment 
for  costs,  and  for  an  order  that  the  defendant  recover  costs, 
should  be  denied,  with  $10  costs. 

NOTE. — Affirmed  with  $10  costs,  at  the  Tompkins  General  Term,  Nov.,  1859. 


SUPREME  COURT. 

THE  PEOPLE,  &c.,  on   the  complaint  of  JOB  ROBERTS,  agt. 
FRANCES  STANLEY  and  SARAH  STEWART. 

Upon  application  by  habeas  corpus  and  certiorari  for  the  discharge  of  a  defendant 
from  arrest,  the  court  must  determine  the  case  upon  the  testimony  taken  before 
the  committing  magistrate,  and  if,  upon  that  testimony,  there  is  want  of  probable 
cause,  it  is  the  duty  of  the  court  to  discharge  the  defendant.  (This  seems  to. 
be  adverse  to  the  views  expressed  in  People  agt.  Richardson,  ante,  p.  92.) 

New  -  York,  Special  Term,  December,  1859. 
HEARING  on  return  to  habeas  corpus  and  certiorari. 
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CHARLES  S.  SPENCER,  for  petitioners. 
MR.  SEDGWICK  for  the  people. 

JAMES,  Justice.  This  was  an  application  for  the  discharge 
of  Stanley  and  Stewart,  upon  habeas  corpus  and  certiorari.  The 
returns  to  the  writs  show  that  these  prisoners  were  committed 
on  a  charge  of  grand  larceny,  by  Justice  Welsh,  on  the  29th 
of  November  last.  The  testimony  on  the  examination  was, 
that  on  that  day  the  two  prisoners  were  in  the  store  of  Roberts, 
505  Canal-street ;  that  they  were  seen  standing  together  by  one 
of  the  counters  where  black  silks  were  sold ;  that  afterwards 
Miss  Stanley  moved  to  another  counter,  about  15  feet  distant, 
where  plain  silks  were  sold,  leaving  Mrs.  Stewart  at  the  first 
counter,  pricing  goods  of  a  clerk ;  that  Miss  Stanley,  while  at 
the  counter  of  plain  silks,  was  observed  to  lean  over  the  silks 
in  a  manner  that  excited  suspicion,  and  an  officer  was  sent  for; 
that,  before  the  officer's  arrival,  Miss  Stanley  passed  towards 
the  front  of  the  store,  and  finally  out  into  the  street ;  that  Mrs. 
Stewart  at  the  same  time  passed  to  the  rear  of  the  store  to  look 
at  goods  with  the  clerk  who  was  waiting  upon  her;  that  a 
police  officer  arrived  about  this  time,  arrested  Miss  Stanley, 
and  also  Mrs.  Stewart.  On  searching  their  persons,  three 
pieces  of  silk  were  found  secreted  under  the  clothing  of  Miss 
Stanley,  which  Roberts  recognized  as  having  been  stolen  from 
him.  Nothing  was  found  upon  Mrs.  Stewart.  Upon  this  evi- 
dence both  prisoners  were  committed  for  want  of  bail  of  $1,000 
each. 

It  is  clear,  so  far  as  Miss  Stanley  is  concerned,  that  the  com- 
mitment was  right,  and  fully  warranted  by  the  testimony,  and 
the  motion  for  her  discharge  must  be  denied,  and  she  remanded 
to  prison. 

Upon  this  application^  the  court  must  determine  the  case 
upon  the  testimony  taken  Defore  the  committing  magistrate, 
and  if,  upon  that  testimony,  there  is  want  of  probable  cause, 
it  is  the  duty  of  this  court  to  discharge  the  prisoner. 

In  Mrs.  Stewart's  case  there  is  an  entire  want  of  testimony 
to  connect  her  in  any  way  with  the  larceny,  or  to  show  any 
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complicity,  or  even  an  acquaintance  with  the  other  prisoner. 
It  does  not  appear  that  they  entered  the  store  together,  or  that 
they  even  spoke  together,  or  recognized  each  other  as  ac- 
quaintances. It  may  be  that  the  prisoners  were  accomplices; 
but,  if  so,  the  proof  entirely  failed  to  show  it.  For  aught  that 
appeared  from  the  proof,  the  prisoner  Stewart  may  have  been 
wholly  and  entirely  ignorant  of  the  character  and  acts  of  the 
other. 

In  my  judgment,  there  was  no  sufficient  ground  shown  for 
her  arrest  and  detention,  and  therefore  she  must  be  discharged. 

Let  an  order  be  entered  in  accordance  with  these  views. 


NEW-YORK  COMMON  PLEAS. 
THE  FIRE  DEPARTMENT  agt.  JOSEPH  HARRISON. 

An  action  brought  to  recover  penalties  incurred  by  the  erection  of  buildings  in 
violation  of  the  lire  laws  (Sess.  Laws,  1849,  p.  118)  and  for  judgment  that  the 
buildings  be  taken  down  and  removed  (as  a  common  nuisance),  is  an  action  in 
which  a  trial  by  jury  cannot  le  dispensed  with,  unless  with  the  consent  of 
parties. 

( Tfiis  opinion  concurs  with  that  of  Judge  BRADY  in  1 7  How.  273,  S.  C.,  and  wouldhave 
accompanied  that  report  had  it  been  then  known.  As  the  question  is  of  con* 
sukrable  importance — at  least  so  considered  by  the  court,  by  their  delivering  two 
abk  opinions,  in  the  case — it  is  considered  a  sufficient  explanation  for  the  publication 
cf Judge  DALY'S  opinion  here. — REP.) 

New -York  General  Term,  June,  1859. 

THIS  action  was  brought  to  recover  penalties  incurred  by 
the  erection  of  four  buildings  in  violation  of  the  fire  laws,  par- 
ticularly designated  in  the  complaint,  and  for  the  judgment 
of  the  court  in  accordance  with  the  provisions  of  the  statute — 
that  the  several  houses  be  taken  down  and  removed.  When 
the  cause  was  called  at  the  special  term,  the  plaintiff's  counsel 
moved  that  it  be  tried  by  the  court  without  a  jury.  The  de- 
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fendant's  counsel  claimed  a  trial  by  jury.  The  judge  presid- 
ing decided  that  the  action  should  be  tried  by  the  court 
without  a  jury,  and  the  defendant  excepted. 

DALY,  F.  J.  This  is  not  a  ease  in  which  a  trial  by  jury 
could  be  waived,  unless  by  the  consent  of  the  parties;  nor 
does  it  come  within  the  class  of  cases  specified  in  the  Code  as 
triable  by  a  jury  ;  but  it  is,  nevertheless,  to  be  tried  by  a  jury, 
unless  it  is  a  case  where  the  remedy  sought  is  of  an  equitable 
nature,  analogous  to  those  which  the  court  of  chancery  would 
formerly  take  cognizance  of,  and  could  alone  afford  the  entire 
relief  asked.  It  is  not,  in  my  judgment,  a  case  of  that  nature 
or  kind.  A  court  of  chancery  would  not  interfere  where  there 
was  an  ample  remedy  at  law.  It  would  interpose  by  injunc- 
tion to  restrain  parties  from  creating  or  continuing  a  nuisance, 
because  it  could  alone  afford  that  remedy.  If  an  erection  was 
begun  which  was  or  would  become  a  nuisance,  it  would  re- 
strain the  party  from  the  further  prosecution  of  the  work,  but 
it  had  no  jurisdiction  to  compel  him  to  undo  what  was  done, 
unless  the  fact  of  the  nuisance  was  established  by  action  at 
law.  (Bradford  agt.  The  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Co.,  8  Eng.  Law  and  Eq.  R.  143.) 

In  the  case  cited,  the  defendants  commenced  the  erection  of 
a  wall,  by  which  the  water  was  prevented  from  flowing  up  to 
the  plaintiff's  mill,  which  diverting  or  stopping  off  of  water 
running  to  another  mill  or  meadow  is,  by  the  ommon  law,  a 
nuisance.  (F.  K  B.  184 ;  2  Eq.  Air.  522,  pi  3.)  Sir  S.  PAR- 
KER, the  vice-chancellor,  granted  an  injunction  to  restrain  the 
defendants  from  the  further  prosecution  of  the  work,  but  said 
that  he  could  not  make  them  undo  anything  actually  done. 
The  instances  of  the  interposition  of  the  court  upon  the  sub- 
ject of  nuisance,  says  Lord  ELDON,  in  the  Attorney- General 
agt.  Cleaver  (18  Ves.  217),  are  very  confined  and  rare;  and 
he  remarks  further,  upon  the  authority  of  Lord  HALE,  that 
the  question  of  nuisance,  whether  public  or  private,  unless  it 
be  the  obstruction  of  a  highway  or  of  a  harbor,  is  a  question 
of  fact,  which  must  be  tried  by  a  jury ;  and  that,  though  the 


NEW-YORK  PRACTICE  REPORTS.  183 

The  Fire  Department  agt.  Harrison. 

court  might  entertain  a  suit  to  abate  a  nuisance,  it  would  be 
bound  to  try  the  fact  by"  the  intervention  of  a  jury.  But  in 

Welkr  agt.  Smeaton  (1  Cox.  102),  the  court  went  further  than 
this.  It  was  a  suit  in  equity,  to  compel  the  defendant  to  pull 
down  and  remove  certain  works  which  obstructed  the  plain- 
tiff's mill,  and  to  restrain  him  from  erecting  new  ones,  and  it 
was  held  that  the  bill  would  not  lie,  until  the  right  was  first 
established  by  an  action  at  law. 

This  action  is  not  to  prevent  or  restrain  the  defendant  from 
doing  anything,  but  to  compel  him  to  take  down  and  remove 
a  building  which  he  has  erected,  upon  the  ground  that  It  is  a 
nuisance,  and  to  recover  a  statute  penalty.  A  penalty  is  re- 
coverable by  an  action  at  law,  and  it  is  very  plain,  upon  the 
authority  of  Welkr  agt.  Smeaton }  that  a  bill  in  equity  would 
not  lie  to  compel  the  taking  down  and  removal  of  a  building 
as  a  nuisance,  unless  the  fact  of  it  being  one  was  first  estab- 
lished in  an  action  at  law.  When  the  fact  was  ascertained  by 
a  recovery  in  an  action  at  law,  the  court  would  lend  its  aid  to 
compel  its  removal,  as  the  plaintiff  had  no  other  remedy  at  law, 
but  to  bring  successive  actions  upon  the  case  for  damages — 
the  assize  of  nuisance  and  the  writ  quod permittat  prosternare, 
by  which  a  nuisance  might  be  removed,  having  been  abol- 
ished by  statute.  But  in  this  state  there  was  a  full  and  ample 
remedy  at  la\v,  without  resorting  to  a  court  of  equity,  as  in 
the  action  of  nuisance,  under  the  Revised  Statutes  the  plaintiff 
had  judgment,  not  only  for  his  damages,  but  that  the  nuisance 
be  removed,  a  provision  which  the  Code  has  retained  (§  454). 
He  had  no  occasion  to  go  into  a  court  of  equity,  except  in 
cases  where  it  could  alone  afford  relief  by  an  injunction  to 
prevent  or  restrain. 

If  the  buildings  owned  by  the  defendant  are  in  violation  of 
the  act  of  1849,  they  are,  by  that  statute,  a  common  nuisance, 
and  the  defendant  is  subject  to  certain  penalties  for  causing 
them  to  be  erected.  By  sections  25,  30,  and  3 1  of  the  act, 
the  penalty  may  be  enforced  in  this  court,  or  in  the  supreme 
court,  by  an  action  to  be  brought  by  the  fire  department,  in 
which  action  the  court  may,  in  addition  to  giving  judgment 
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for  the  penalty,  also  adjudge  and  decree  that  the  building  be 
taken  down  and  removed,  which  decree  it  is  made  the  duty  of 
the  sheriff  to  execute.  There  is  nothing  in  this  action  of  ex- 
clusive equitable  cognizance.  It  is  to  compel  the  removal  of 
a  common  nuisance,  and  to  recover  a  penalty  incurred  by  cre- 
ating it.  The  remedy  sought  for  the  removal  of  a  nuisance 
was  one  that  was  obtainable  in  this  state,  when  the  court  of 
chancery  was  in  existence,  by  an  action  at  law,  in  which  full 
and  adequate  relief  was  afforded,  without  resorting  to  a  court 
of  equity  at  all ;  and  one  that  the  English  court  of  chancery 
would  not  grant,  unless  the  existence  of  the  nuisance  was  es- 
tablished by  the  judgment  of  a  court  of  law;  or,  according 
to  Lord  ELDOX,  by  the  verdict  of  a  jury. 

I,  therefore,  concur  with  Judge  BRADY,  that  it  is  an  action 
in  which  a  trial  by  jury  could  not  be  dispensed  with,  unless 
with  the  defendant's  consent. 

The  case  cited  by  the  plaintiff — (Jesus  College  agt.  Bloom, 
3  Aik.  262) — instead  of  being  an  authority  for  him,  is  directly 
against  him.  It  is  very  true  that,  if  a  court  of  equity  has  ac- 
quired jurisdiction,  it  will,  to  avoid  multiplicity  of  suits, 
embrace  other  matters  connected  with,  or  growing  out  of  the 
subject,  though  they  may  be  cognizable  in  courts  of  law,  un- 
less they  embrace  objects  so  diverse  and  different  as  to  be 
liable  to  the  objection  of  multifariousness.  Lord  HARDWICKE, 
consequently,  said  in  that  case,  that  where  an  injunction  would 
be  allowed  to  stay  waste,  and  waste  had  already  been  com- 
mitted, the  court  would  decree  an  account  and  satisfaction, 
for  what  was  past ;  but  he  dismissed  the  bill  because  the  plain- 
tiff did  not  ask  an  injunction  to  restrain,  but  his  bill  was  for 
an  account  and  satisfaction.  There  was  in  that  case,  as  it  is 
in  this,  no  element  of  equity  jurisdiction,  for  the  plaintiff  could 
obtain  all  that  he  sought  for  by  an  action  at  law. 
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UNITED    STATES    CIRCUIT    COURT. 
ELISHA  BAKER  agt.  THE  SHIP  POTOMAC. 

This  court,  on  appeal,  upon  a  question  of  fact  which  has  been  established  in  the 
usual  \vay,  arid  with  reasonable  satisfaction  before  the  commissioner,  will  not 
disturb  the  decree  of  affirmance  of  the  court  below,  where  the  rebutting  proof 
is  very  general  and  indefinite. 

New-York,  October,  1859. 

APPEAL  from  a  decree  of  the  court  below. 

BENEDICT,  BURP.  &  BENEDICT, /;r  libelant. 
BEEBE,  DEAN  &  DoNOHUE,/or  respondent. 

NELSON,  C.  J.  The  only  question  in  this  case  arises  on  the 
report  of  the  commissioner  in  the  court  below,  in  respect  to 
the  amount  of  repairs  made,  and  materials  furnished,  to  the 
ship  Potomac.  The  court  below  placed  its  decision  upon  a 
defect  in  the  exceptions  taken  to  the  report,  as  relating  either 
to  matters  settled  in  the  decree  and  not  before  the  commis- 
sioner, or  not  sufficiently  specific  and  pointed  to  raise  the 
objection. 

I  am  inclined  to  think  the  court  right  in  both  grounds 
stated.  But,  independently  of  this  answer,  I  have  looked 
into  the  evidence  before  the  commissioner,  without  regard  to 
formal  objections,  and  am  satisfied  that  the  weight  of  it  sus- 
tains the  report ;  at  least  the  evidence  furnished  on  the  part 
of  the  respondent,  tending  to  reduce  the  amount  and  value  of 
the  repairs,  and  to  change  the  terms  upon  which  they  were 
made,  is  so  questionable,  that  we  are  not  disposed  to  interfere 
with  the  report,  as  the  witnesses  were  personally  before  the 
officer  making  it,  and  who  had  a  better  opportunity  to  deter- 
mine the  degree  of  credibility  to  be  given  them  than  we  can 
have.  The  extent  and  costs  of  the  repairs  seem  to  have  been 
established  in  the  usual  way,  and  with  reasonable  satisfaction, 
and  the  rebutting  proof  is  very  general  and  indefinite. 

Decree  below  affirmed. 
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SUPREME  COURT. 
FINNEGAN  agt,  LEE  and  others. 

It  is  the  settled  practice,  that  a  preliminary  injunction  cannot  be  sustained,  when 
all  the  equities  of  the  complaint  are  denied  by  the  answer. 

State  Internal  Improvement  Bonds,  and  Railroad  Bonds,  are  negotiable  securities, 
the  title  to  which  will  pass  by  deliver,',  and,  unlike  certificates  of  stock,  are 
valid  securities  in  the  hands  of  bona  fide  Loldera  against  existing  equities  be- 
tween the  partes. 

New-  York  Special  Term,  December,  1859. 
MOTION  to  dissolve  injunction. 

DAVIES,  Jusiiee.  The  facts  appearing  in  this  case  are,  that 
the  plaintiff,  being  indebted  to  the  Ohio  Life  Insurance  and 
Trust  Company  in  a  large  amount,  deposited  with  said  com- 
pany, as  collateral  security  therefor,  one  hundred  and  sixteen 
Florida  Internal  Improvement  Bonds,  of  $1,000  each,  and 
fifty-eight  Florida  Eailroad  Freeland  Bonds,  of  $1,000  each. 

It  is  alleged  in  the  comply  hit,  that  the  Trust  Company 
transferred  to  the  defendant,  James  Lee,  in  fraud  of  the  plain- 
tiff's right,  for  some  pretended  claim,  which  he  had  against 
said  company,  eighty  of  the  said  Internal  Improvement  Bonds, 
and  thirty  of  said  Freeland  Bonds.  It  is  also  alleged  that 
said  claim  of  said  defendant  Lee  Las  been  paid,  and,  notwith- 
standing said  payment,  he  claims  to  hold  such  bonds.  The 
complaint  also  alleges  that  after  the  payment  of  the  debt  due  to 
defendant  Lee,  he  knew  of  the  fraudulent  disposition  of  said 
bonds,  and  has  refused  to  deliver  said  bonds;  and  that  he  has 
other  collateral  security  for  such  claims.  It  was  also  alleged 
that  the  Trust  Company  was  insolvent;  that  the  defendant 
Lee  was  not  responsible  for  the  damages  which  the  plaintiffs 
would  sustain,  if  he  was  permitted  to  sell  and  dispose  of  said 
bonds  as  he  threatened  to  do  ;  and  that  the  other  defendants, 
the  said  company  and  its  receivers,  had  no  claim,  right  or 
title  to  said  bonds,  and  have  colluded  with  said  defendant 
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Lee,  in  the  sale  and  disposition  thereof  by  him.  On  these 
allegations  an  injunction  was  granted,  restraining  the  sale  and 
disposition  of  said  bonds. 

The  defendant  Lee  has  answered  the  complainl,  and  the 
facts  appearing  by  said  answer,  and  not  controverted  on  this 
motion,  are,  that  on  the  14th  May,  1857,  the  cashier  of  the  Ohio 
Life  and  Trust  Company  deposited  with  the  defendant  Lee 
the  said  eighty  bonds,  as  collateral  security  for  moneys  then 
loaned  said  company,  and  as  collateral  to  all  moneys  which 
said  company  might  thereafter  borrow  of  him ;  and  that,  on 
the  14th  of  August,  1857,  the  said  cashier  deposited  with  him. 
the  said  thirty  bonds,  as  additional  collateral  security  for  the 
moneys  theretofore  borrowed,  and  for  other  moneys  then  bor- 
rowed, and  thereafter  to  be  borrowed ;  and  he  denies  that  he 
had  any  knowledge  that  said  company  was  not  the  owner  of 
said  bonds,  and  had  not  good  right  to  transfer  and  dispose  of 
the  same. 

And  lie  avers  that  said  money  was  advanced  on  said  bonds 
in  the  ordinary  course  of  business,  and  without  any  notice 
express  or  implied,  or  any  provision  or  reason  to  believe  that 
the  said  company  was  not  the  sole  and  absolute,  and  lawful 
owners  thereof,  and  fully  entitled  thereto. 

A  motion  is  now  made,  on  the  complaint  and  answer,  to 
vacate  the  injunction. 

It  is  clear  to  my  mind,  on  examination  of  the  pleadings  in 
this  case,  that  the  injunction  cannot  stand.  All  the  equities  of 
the  complaint  are  denied  by  the  answer ;  and  it  is  the  settled 
practice,  that  a  preliminary  injunction  cannot  be  sustained 
when  all  the  equities  of  the  complaint  are  denied  by  the  an- 
swer. (T3  latch  ford  agt.  Xew-York  and  New- Haven  Railroad, 
affirmed  at  General  Term,  7  Abbott,  522.)  But  it  was  earnestly 
contended  on  the  argument  that  these  bonds  were  to  be  re- 
garded as  certificates  of  stock,  arid  that  the  defendant  Lee 
took  them  subject  to  all  the  equities  of  the  plaintiff,  as  against 
the  Ohio  Trust  Company.  The  New-Haven  case,  in  the  court 
of  appeals,  is  cited  as  an  authority  for  this  position.  But  that 
can  only  decide  that  certificates  of  stock  are  not  negotiable, 
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so  as  to  cut  off  the  equities  of  the  parties,  but  does  not  extend 
to  bonds,  such  as  are  in  testimony  in  this  case.  I  had  always 
supposed  that,  since  the  decision  of  the  court  of  errors  of  this 
state,  in  the  case  of  Delafield  agt.  The  State  of  Illinois,  it  was 
the  well- settled  law  of  this  state,  that  such  securities  being 
negotiable,  they  were  rendered  valid  in  the  hands  of  a  bona 
fide  holder. 

In  that  case  BRONSON,  Justice,  in  delivering  the  opinion  of 
the  court,  which  was  nearly  unanimously  concurred  in,  says : 
"  The  bonds  are  negotiable  instruments,  the  title  to  which  will 
pass  by  the  delivery,  and  although  void  in  the  hands  of  the 
appellant,  they  will  be  valid  securities  in  the  hands  of  a  bona 
fide  holder."  (2  HiWs  Rep.  177.)  The  same  principle  has 
been  re-affirmed  by  the  court  of  appeals  in  this  state,  at  the 
March  term,  1859,  in  the  case  of  Bank  of  Rome  agt.  Village  of 
Rome  (19  Neic-  York  Rep.  20). 

The  court,  in  giving  its  opinion,  refer  to  the  case,  of  Delafield 
agt  The  State  of  Illinois  with  approbation,  as  settling  the  rule 
of  law.  It  must,  then,  be  regarded  as  the  law  of  this  state. 

The  same  rule  has  been  laid  down  in  the  New-Jersey  court 
of  appeals,  in  the  case  of  The  Morris  Canal  and  Banking  Com- 
pany agt.  Fisher  (Am.  Law  Register,  423).  The  books  are  full 
of  cases  holding  a  similar  doctrine,  and,  certain^,  in  this  state 
there  can  be  no  controversy  that  such  is  the  law. 

The  motion  to  dissolve  the  injunction,  as  to  the  defendant 
Lee,  is  granted,  with  costs;  and  the  undertaking,  given  on 
issuing  the  injunction,  is  ordered  to  be  delivered  to  him  for 
prosecution,  that  he  may  recover  such  damages  as  he  has  sus- 
tained by  the  issuing  of  the  injunction. 
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SUPERIOR  COURT. 

GOODRIDGE,  respondent,  agt.  NEW,  appellant. 

Whore,  on  a  motion  to  set  aside  a  judgment,  on  the  ground  of  a  previous  settle- 
ment of  the  action  between  the  parties,  an  order  of  reference  was  made  direct- 
ing the  referee  to  take  proof  as  to  the  terms  and  conditions  of  the  settlement, 
and  to  report  the  same,  together  with  the  testimony,  to  the  court, 

Held,  that  the  referee  had  authority  iofind  the  facts,  as  well  as  to  report  the  tes- 
timony taken  before  him ;  and  his  finding,  "  that  the  action  was  settled  on  con- 
dition that  each  party  should  pay  his  own  costs,"  and  subjoined  to  his  report 
the  testimony  taken  before  him,  was  a  correct  construction  of  the  order  of 
reference. 

New-York  General  Term,  December,  1859.  Before  all  the 
Justices. 

APPEAL  from  an  order  made  at  special  term. 

A.  J.  DITTENHOEFER,  for  appellant. 
TOWNSEND  ScuDDER,/or  respondent. 

By  the  court — PIEHREPOXT,  Justice.  An  action  was  com- 
menced in  November,  1858,  by  the  plaintiff,  against  the  de- 
fendant, for  $805  for  goods  sold  by  plaintiff  to  defendant. 

The  answer  of  the  defendant  admitted  the  sale,  but  set  up 
as  a  defence  that  the  goods  were  sold  on  credit,  and  that  the 
credit  had  not  expired  at  the  commencement  of  the  action. 

In  January,  1859,  the  defendant's  agent  had  an  interview 
with  the  plaintiff's  agent  (plaintiff  being  then  in  Europe),  and 
the  defendant's  agent  paid  the  plaintiff  the  whole  amount  of 
the  debt,  less  some  interest  which  plaintiff  abated. 

This  was  done  without  the  knowledge  or  presence  of  the 
attorneys  for  both  parties.  Subsequently,  the  defendant's 
attorney  informed  the  plaintiff  that  the  action  was  settled, 
each  party  to  pay  his  own  costs.  The  plaintiff's  attorney  de- 
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med  that  it  was  so  settled,  and,  after  several  interviews  with 
the  defendant's  attorney,  the  plaintiff's  attorney  continued  to 
notice  the  cause  for  trial,  and  finally,  in  June,  1859,  took  a 
judgment  by  default  for  the  whole  amount,  and  issued  execu- 
tion for  the  costs  only,  which  amounted  to  some  $102. 

The  sole  question  in  dispute  was,  whether  the  action  was 
settled  on  the  terms  of  each  party  paying  his  own  costs,  and  a 
motion  was  made  by  the  defendant  to  vacate  and  set  aside  the 
judgment. 

This  motion  came  on  for  hearing  before  me,  and  the  affida- 
vits being  conflicting,  I  directed  a  reference  to  ascertain  in 
what  manner  the  action  was  settled.  The  order  of  reference 
directed  the  referee  to  take  proof  as  to  the  terms  and  condi- 
tions of  the  settlement  of  the  action,  and  to  report  the  same, 
together  with  the  testimony,  to  the  court. 

The  referee  made  his  report,  and  found  that  the  action  was 
settled  on  condition  that  each  party  should  pay  his  own  costs, 
and  subjoined  to  his  report  the  testimony  taken  before  him. 

The  j  udge  below,  before  whom  the  matter  came  up  for  final 
hearing,  concluded  that  the  referee  was  not  directed  to  find 
the  facts,  but  merely  to  take  the  testimony,  and  submit  the 
same  to  this  court,  and  denied  the  motion  to  vacate  the  judg- 
ment. 

The  defendant  appealed  from  this  order,  and  the  court  have 
come  to  the  conclusions — first,  That  the  order  of  reference  was 
rightly  construed  by  the  referee ;  and,  secondly,  That  the  evi- 
dence taken  before  him  sustained  his  finding;  and  the  judg- 
ment of  the  general  term,  therefore,  is,  that  the  order  made 
below  be  reversed,  without  costs  to  either  party,  on  the 
appeal. 
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Furniss  agt.  Brown's  administratrix. 

SUPREME  COURT. 
WM.  -P.  FCRNISS  agt  WM.  H.  BROWN'S  administratrix. 

An  agreement  to  "  fit  up  a  steamboat  (then  fitted  and  furnished  for  the  trans- 
portation of  passengers  on  the  Sound)  in  a  suitable  manner  for  her  to  proceed 
from  New- York  to  the  Pacific,  via  the  Straits  of  Magellan,  and  to  trade  along 
the  west  coast  of  America,  or  in  the  rivers  of  the  same" — held,  when  thus  fitted, 
not  a  guarantee  of  the  capacity  of  the  steamboat  for  ocean  service,  or  to  en- 
counter storms  at  sea  at  a  great  distance  from  land. 

New  •  York  General  Term,   October,  1859. 
MOTION  by  defendant  for  a  new  trial. 

CHARLES  O'CoNOR  and  CHAS.  A.  PEABODY,/or  defendant. 
SANDFORD  &  STRIKER  and  W.  C.  NOYES,  for  plaintiff. 

By  the  court — ROOSEVELT,  Justice.  The  only  part  of  this 
controversy  which  it  is  now  necessary  to  consider,  is  that 
which  relates  to  the  loss  of  the  steamer  Rhode-Island,  wrecked 
a  few  days  out,  on  her  voyage  from  New-York  to  California, 
in  the  winter  of  1850. 

At  the  trial,  which  took  place  before  the  late  Mr.  Justice 
MORRIS,  a  verdict  was  found  against  the  defendant,  as  the  ad 
ministratrix  of  her  deceased  husband,  Wm.  II.  Brown,  for 
$39,894.50,  for  his  default  in  properly  fitting  up  the  vessel. 
This  verdict  is  now  sought  to  be  set  aside  on  various  grounds, 
and  among  them  the  alleged  insufficiency  of  the  evidence  to 
sustain  either  that  or  any  other  verdict  against  defendant. 

Brown,  a  distinguished  ship-builder,  was  the  owner,  it  ap- 
pears, of  the  vessel  in  question.  On  the  1st  of  November, 
1849,  he  sold  to  Furuiss,  the  plaintiff,  an  undivided  half 
interest  in  her.  By  the  terms  of  the  contract  (in  writing),  the 
price  was  to  be  "at  the  rate  of  §50,000  for  the  whole  boat," 
payable  in  the  notes  of  the  purchaser  at  fifteen  months.  The 
subject  of  the  contract  was  described  as  on  "the  stcamioa^ 
Rhode-Island,  burden  1,000  tons,  or  thereabouts,  with  all  her 
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tackle,  appurtenances,  boats,  and  furniture,  as  she  is  now  com- 
pletely fitted  and  furnished  for  the  transportation  of  passen- 
gers on  the  Sound"  Brown,  however,  was  " to  proceed  and 
fit  up  said  steamboat  Rhode-Island  in  a  suitable  manner,  for 
her  to  proceed  from  New-York  to  the  Pacific,  via  the  Straits 
of  Magellan,  and  to  trade  along  the  west  coast  of  America,  or 
in  the  rivers  of  the  same,  as  may  be  thought  most  advantageous 
by  said  William  P.  Furniss  after  her  arrival  there." 

Brown,  it  will  be  seen,  sold  the  half  of  the  vessel,  not  as  an 
ocean  steamer,  but  as  a  river  and  coastwise  steamioa/.  And, 
although  he  stipulated  "to  fit  her  up  in  a  suitable  manner," 
he  did  not  stipulate  to  rebuild  her.  He  was  to  make  her  "fit 
for  sea ;"  but  we  do  not  understand,  by  the  use  of  those  terms, 
that  the  parties  contemplated  that  a  river  "steamboat,"  built 
for  river  navigation,  was  to  be  changed  into  a  sea  steamer. 
She  was  to  be  "fitted,"  as  far  as  such  a  steam&oo^  could  be 
fitted,  for  a  single  sea  voyage.  And  this  interpretation  of  the 
contract  is  confirmed  by  the  amount  to  be  laid  out,  which  was 
"  not  to  exceed  $10,000,  and  as  much  less  as  possible" — Furniss 
paying  one  half — a  sum  obviously  insufficient  to  convert  an 
ordinary  steamboat  into  an  ocean  steamship.  Brown,  in  point 
of  fact,  at  his  own  cost,  laid  out  nearly  double  the  stipulated 
sum.  And  Furniss,  before  giving  his  notes,  saw  the  vessel  as 
she  was  fitted  up  for  the  voyage,  and,  without  complaint,  took 
possession  of  her.  He  was  a  merchant,  engaged  in  the  ship- 
ping business,  and  as  competent,  probably,  to  judge  of  the 
prudence  of  sending  such  a  vessel  on  such  a  voyage  as  Brown. 
They  both  took  the  risk ;  and  we  think  the  evidence  given 
on  the  trial  was  wholly  inadequate  to  show  that  she  was  lost 
from  any  omission  on  the  part  of  Brown,  or  from  any  other 
cause  than  the  inherent  insufficiency  of  any  mere  "  steamboat," 
however  "  fitted  up,"  to  encounter  storms  at  sea  at  a  great  dis- 
tance from  land. 

The  jury,  in  weighing  the  evidence,  would  seem  to  have 
acted  upon  the  idea  that  Brown  had  guaranteed  the  capacity  of 
the  steamboat  for  ocean  service.     In  this  we  think  they  erred. 
A  new  trial  must  be  granted — costs  to  abide  the  event. 
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COURT  OF  APPEALS. 
PARSONS  agt.  LYMAN. 

It  is  well-settled  law  that  personal  property  has  no  liability.  It  is  subject  to  the 
law  which  governs  ihoperson  of  the  owner. 

But  the  right  which  an  individual  may  claim  to  personal  property  in  one  country 
or  state,  under  title  from  a  person  domiciled  in  another,  can  only  be  asserted 
by  the  legal  instrumentalities  which  the  institutions  of  the  country  or  state, 
where  the  claim  is  made,  have  provided. 

It  is  well  settled  in  this  state,  that  an  executor  or  administrator,  appointed  in  an- 
other state,  has  not,  as  such,  any  authority  beyond  the  sovereignty  by  virtue  of 
whose  laws  he  was  appointed. 

But  if  residents  of  this  state  have  in  their  possession  the  property  which  belonged 
to  a  party  domiciled  in  another  state  or  country,  or  are  indebted  to  him,  they 
may,  of  course,  recognize  any  valid  title  claimed  under  him,  arising  out  of  an 
act  in  pais,  by  testament,  or  by  succession  upon  intestacy,  and  may,  wliero  no 
legal  lien  exists  here,  voluntarily  deliver  over  the  property,  or  make  payment  of 
the  debt  to  an  executor  or  administrator  claiming  under  appointment  by  a 
foreign  jurisdiction;  and  when  thus  delivered  over  and  paid,  there  is  no  oc- 
casion for  the  agency  of  our  jurisdiction  and  laws,  and  we  have  no  further  con- 
cern with  the  matter. 

The  executor  or  administrator,  in  such  case,  is  subject  to  the  same  legal  pursuit, 
by  the  parties  whom  he  represents,  or  who  are  interested  in  the  trust,  as 
though  he  had  received  the  assets  at  the  domicil  of  the  former  ow7ier. 

Therefore,  in  the  absence  of  any  administration  in  this  state,  payment  of  assets 
here  can  only  be  made  to  the  executor  appointed  under  the  foreign  jurisdic- 
tion ;  and  if  all  the  creditors  and  legatees  of  the  testator  resided  here,  they 
could  not  prevent  the  payment  to  such  executor,  except  by  attaching  the  debt 
under  a  local  law,  or  by  themselves  procuring  administration  here. 

In  this  case,  the  executor  was  appointed  by  the  probate  court  of  Connecticut,  the 
testator's  domicil,  and  assumed  the  administration  of  the  estate,  and  subse- 
quently took  out  letters  testamentary  before  the  surrogate  of  the  city  of  New- 
York,  to  collect  in  a  portion  of  a  large  amount  of  assets  arising  upon  promis- 
sory notes,  leasehold  houses,  and  insurance  stock,  in  the  city  of  New-York — a 
part  of  such  assets  (the  promissory  notes)  having  been,  previous  to  the  issuing 
of  letters  in  New- York,  collected  and  received  by  the  executor  from  voluntary 
payments  made  by  the  New- York  debtors. 

Held,  that,  the  executor  being  justified  in  making  these  collections  without  suit, 
there  was  no  distinction  between  the  assets  thus  realized  and  the  assets  which, 
at  the  deatli  of  the  testator,  were  situated  in  Connecticut.  The  rule  is,  that 
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the  executor  is  liable  to  account  in  such  jurisdiction  where  he  receives  his  au- 
thority for  the  assets  collected  by  virtue  of  that  authority. 
Therefore,  the  surrogate  of  New-York,  m  assuming  to  make  a  decree  for  the  dis- 
tribution of  the  assets  realized  and  placed  under  the  jurisdiction  of  the  court 
of  probates  in  Connecticut,  long  before  the  executor  applied  for  letters  here, 
was  clearly  in  error.  He  had  no  jurisdiction,  except  as  to  the  increase  and 
proceeds  of  the  leasehold  property  and  insurance  stock ;  and  as  to  these  funds, 
the  surrogate  of  New-York  had  no  authority  to  make  distribution,  by  attempt- 
ing to  execute  the  trusts  of  the  will ;  after  settling  the  accounts  of  the  executor 
in  reference  to  these  funds,  the  executor  should  be  allowed  to  administer  all 
the  assets  of  the  estate  under  the  direction  of  the  court  in  Connecticut  from 
which  he  received  the  first  letters  testamentary.  This  court  was  not,  there- 
fore, called  upon  to  pass  upon  questions  of  the  construction  of  the  will,  but 
those  questions  should  be  left  to  the  courts  in  Connecticut,  whose  duty  it  was 
to  decide  all  questions  regarding  the  distribution  of  the  assets. 

September  Term,  1859. 

THE  testator,  Samuel  Parsons,  a  resident  of  the  state  of 
Connecticut,  and  domiciled  there,  made  his  will  in  that  state, 
and  died  there  October  24,  1848,  leaving  a  widow  and  four 
children — one  son  and  three  daughters — all  minors  at  the 
time  of  his  death ;  and  an  estate  valued  at  about  $147,000,  a 
portion  of  which  consisted  of  a  leasehold  interest  in  two  houses 
and  lots  in  the  city  of  New- York,  valued  at  about  $18,000, 
six  shares  of  the  stock  of  an  insurance  company  in  New-York, 
and  promissory  notes  against  persons  and  firms  in  the  city  of 
New-York,  amounting  to  about  $84,000.  The  testator,  by  his 
will,  dated  the  7th  day  of  October,  1848,  after  giving  and  de- 
vising to  his  wife  his  homestead,  with  the  furniture,  books, 
carriages,  &c.,  and  a  piano-forte  to  his  daughter  Catharine,  and 
an  annuity  of  $700  to  his  wife,  to  be  paid  to  her  by  his  execu- 
tors out  of  his  estate,  until  her  decease  or  marriage,  gives  and 
devises  all  the  residue  of  his  estate  to  his  executors,  named  in 
the  will  (David  Lyman,  the  respondent,  and  Elizabeth  Par- 
sons, the  testator's  wife),  in  trust,  two-fifth  parts  thereof  for 
the  sole  use  and  benefit  of  his  son,  Joseph  H.  Parsons,  and  his 
heirs  and  assigns  forever,  and  the  remaining  three-fifth  parts 
for  the  sole  use  and  benefit  of  his  daughters,  Catharine,  Eliza- 
beth, and  Caroline,  in  equal  shares  to  them  respectively,  and 
their  respective  heirs  and  assigns  forever.  The  testator  then 
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declares  how  and  in  what  manner  the  trustees  are  to  apply 
and  dispose  of  the  trust-fund  for  the  use  and  benefit  of  his 
children  and  their  issues.  During  their  minority,  respectively, 
the  trustees  are  directed  to  expend  for  their  support  respect- 
ively such  sums  as  may  seem  expedient,  charging  the  sums 
expended  for  each  toward  his  or  her  share  of  the  estate.  The 
trustees  are  directed  to  pay  his  son,  on  his  attaining  the  age 
of  twenty-one  years,  $5,000,  and  a  further  sum,  not  exceeding 
$5,000,  if  they  think  it  will  be  for  his  interest.  On  his  attain- 
ing the  age  of  twenty-three  years,  they  are  directed  to  pay 
him  such  an  amount  as  they  shall  deem  it  most  for  his  interest 
to  receive,  not  exceeding  $10,000;  on  his  attaining  the  age  of 
twenty-five,  such  sums  as  in  their  discretion  they  shall  deem 
it  most  for  his  interest  to  receive,  but  not  exceeding  in  any 
one  year  $10,000 ;  and  they  are  directed  so  to  continue  to 
make  such  payments,  from  one  period  of  two  years  to  another, 
until  the  share  of  the  son  shall  have  been  paid  off  and  dis- 
charged. 

The  trustees  are  to  pay  to  each  of  the  daughters  $2,000,  on 
their  respectively  attaining  the  age  of  twenty-one,  and  every 
two  years  thereafter  $2,000,  until  the  share  of  each  shall  have 
been  paid  off;  but  the  trustees,  in  the  exercise  of  a  sound  dis- 
cretion, after  the  first  payment  to  the  daughters,  are  authorized 
to  diminish  the  subsequent  payments,  provided  they  use  no 
unnecessary  delay  in  making  the  ultimate  payment  of  the 
share  of  each  daughter. 

If  the  son  dies  before  receiving  his  share,  leaving  no  lawful 
issue,  then  his  share  remaining  in  the  hands  of  the  trustees  is 
to  be  paid  over  in  equal  shares  to  his  daughters.  If  any  one 
or  more  of  his  daughters  should  die  before  receiving  payment 
of  their  respective  shares,  leaving  no  lawful  issue,  their  shares 
remaining  unpaid  shall  be  paid,  two-fifths  of  each  to  the  son, 
and  the  remainder  to  the  surviving  daughters. 

If  any  one  or  more  of  the  children  die,  leaving  lawful  issue, 
such  issue  shall  be  entitled,  in  equal  portions,  to  the  share  or 
shares  of  the  respective  parent  or  parents  remaining  in  the 
hands  of  the  trustees ;  but  in  such  case  the  trustees  are  to  hold 
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and  dispose  of  such  share  or  shares  in  such  manner  that  such 
issue  only,  and  their  legal  representatives,  and  no  other  person 
or  persons,  shall  have  the  benefit  or  advantage  thereof. 

The  executors  are  directed  to  sell  the  real  estate  in  New- 
York  and  Connecticut,  and.to  add  the  proceeds  thereof  to  the 
general  fund.  The  funds  arising  from  the  bills  of  exchange 
and  promissory  notes,  as  well  as  all  other  funds  coming  into 
their  hands,  are  directed  to  be  invested  in  safe  interest-paying 
national  or  state  stocks,  and  some  few  banks  of  character  and 
credit.  No  distinction  is  given  as  to  the  interest  or  income 
of  the  estate  as  distinguished  from  the  principal. 

The  will  was  proved  in  the  state  of  Connecticut,  and  its 
execution  assumed  by  the  executor  and  executrix,  October  27, 
1848.  Probate  of  the  will  was  granted  by  the  surrogate  of  New- 
York,  Nov.  6, 1848,  but  letters  testamentary  were  not  taken  out 
in  New-York  until  March  15,  1855,  when  Mr.  Lyman,  the 
executor,  gave  a  bond,  and  became  qualified  to  act.  On  the 
3d  of  December,  1856,  the  executor  filed  his  petition  for  a 
final  settlement  of  the  accounts  of  the  estate  before  the  surro- 
gate of  New-York,  and  cited  in  all  the  parties  interested  to 
attend  the  adjustment.  On  the  return  of  the  citation,  January 
15,  1857,  the  accounts  were  filed ;  the  legatees  who  were  of 
age  appeared  by  counsel,  and  the  case  was  adjourned  to  Janu- 
ary 29,  and  again  to  February  10,  on  which  latter  day  the 
legatees  presented  a  petition  for  a  compulsory  accounting  and 
for  distribution.  The  cause  was  set  down  for  March  10th, 
when  the  counsel  for  the  executor  moved  for  a  postponement, 
on  the  ground  that  there  was  a  doubt  as  to  the  correct  inter- 
pretation of  the  will,  and  his  client  had  (subsequent  to  this 
application  for  a  final  accounting)  instituted  a  suit  to  establish 
its  construction  before  the  superior  court  of  Middlesex  county, 
Connecticut. 

The  surrogate  decided  that  the  proceeding  would  not  be 
postponed  for  such  purpose,  after  the  legatees  had  appeared 
and  claimed  a  final  settlement ;  that,  upon  a  final  accounting, 
it  was  the  duty  of  the  surrogate  to  look  into  the  provisions  of 
the  will,  interpret  its  language,  and  direct  a  distribution  ac- 
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cording  to  the  tenor  and  effect  of  its  provisions ;  that  the  lega- 
tees took,  on  the  testator's  decease,  an  absolute  vested  interest 
in  their  respective  portions  as  tenants  in  common ;  that  the 
provision  in  regard  to  payment  and  executory  bequests  over, 
related  only  to  the  corpus  or  principal  of  the  estate,  and  not  to 
the  income ;  and  that  the  legatees  were  entitled  absolutely  to 
the  profits  and  income  of  their  shares  from  the  time  of  the 
testator's  death.  Also,  that  a  foreign  executor,  having  col- 
lected assets  in  this  state  before  letters  testamentary  issued, 
and  having  subsequently  qualified,  was  bound  to  account,  as 
executor,  for  such  collections  to  the  court  by  which  he  was 
appointed;  the  letters  relating  back,  for  that  purpose,  to -the 
time  of  the  testator's  death.  • 

The  supreme  court  of  errors  in  Middlesex  county,  Connecti- 
cut, ELLSWORTH,  J.,  held,  that  by  the  true  construction  of  the 
will  the  surplus  annual  income  of  the  testator's  estate,  held  in 
trust  by  his  executors  and  trustees,  after  making  provision  for 
the  payment  of  the  annuity  to  the  widow,  and  of  the  annual 
charges  of  the  executors  and  trustees  for  their  services  and 
expenses,  should  be,  by  the  executors  and  trustees,  retained 
and  invested,  and  added  yearly  to  the  principal  of  said  estate, 
until  needed  for  the  biennial  payments  to  the  children  of  the 
testator,  as  directed  in  his  will,  and  should  not  be  yearly  paid 
and  distributed  to  said  children  in  addition  to  said  biennial 
payments  to  them. 

On  appeal  from  the  decision  of  the  surrogate  of  New-York, 
the  supreme  court,  by  SUTHERLAND,  J.,  held,  that  the  con- 
struction of  the  will  by  the  supreme  court  of  errors  of  Connecti- 
cut was  the  true  construction,  and  that  of  the  surrogate  of  New- 
York  was  erroneous.  Also,  that  that  part  of  the  decree  of  the 
surrogate  of  New-York,  adjudging  and  decreeing  that  the  ap- 
pellant should  account  to  the  said  surrogate  for  the  assets  real- 
ized by  him  from  persons  and  firms  residing  in  the  city  of 
New-York,  and  paid  to  the  executor  before  letters  testament- 
ary were  granted  by  the  surrogate,  was  equally  erroneous,  and 
should  be  reversed. 

Also,  that  it  was  settled,  that  the  will  was  to  be  interpreted, 
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and  the  personal  estate  disposed  of  and  distributed,  according 
to  the  laws  of  the  country  (Connecticut)  in  which  the  testator 
had  his  domicil  at  the  time  of  his  death ;  consequently,  that 
part  of  the  surrogate's  decree,  declaring  that  the  trustees  have 
the  discretionary  power  to  pay  the  testator's  son,  Joseph  H. 
Parsons,  $20,000  biennially,  out  of  the  principal  of  his  share, 
as  distinguished  from  the  income  ordered  to  be  paid  over  to 
the  children  by  the  executor,  was  erroneous,  and  should  be 
reversed. 

The  respondents,  Joseph  H.  Parsons,  Catharine  M.  Parsons, 
William  Stanley  and  Elizabeth  A.  Stanley  his  wife,  and  Caro- 
line Parsons,  appealed  from  the  decision  of  the  supreme  court 
to  this  court. 

WM.  STANLEY  and  D.  D.  FIELD,  for  appellants. 
HIRAM  KETCHUM,  for  respondent. 

DENIO,  J.  It  is  an  established  doctrine,  not  only  of  inter- 
national law,  but  of  the  municipal  law  of  this  country,  that 
personal  property  has  no  liability.  It  is  subject  to  the  law 
which  governs  the  person  of  the  owner,  as  well  in  respect  to 
the  disposition  of  it  by  act  inter  nias  as  to  its  transmission  by 
last  will  and  testament,  or  by  succession  upon  the  owner's 
dying  intestate.  (Story's  Con.  of  Laws,  §  376-383,  and  cases 
in  note  to  §  380 ;  2  Kent's  Com.  428-9 ;  Holmes  agt.  Rem-sen, 
4  John.  C.  R.  460 ;  4  Con.  517,  note;  Shultz  agt.  Pulver,  3  Paige, 
182;  11  Wend.  363,  S.  C.;  Vroome  agt.  Van  Rome,  10  Paige, 
559.)  The  principle,  no  doubt,  has  its  foundation  in  interna- 
tional comity,  but  it  is  equally  obligatory  as  a  rule  of  decision 
in  the  courts,  as  a  legal  r^ile  of  purely  domestic  origin.  It 
does  not  belong  to  the  judges  to  recognize  or  to  deny  the 
rights  which  individuals  may  claim  under  it  at  their  pleasure 
or  caprice  ;  but  it  having  obtained  the  force  of -law  by  uses 
and  acquiescence,  it  belongs  only  to  the  political  government 
of  the  state  to  change  it,  whenever  a  change  becomes  desira- 
ble. But  the  right  which  an  individual  may  claim  to  personal 
property  in  one  country,  under  title  from  a  person  domiciled 
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in  another,  can  only  be  asserted  by  the  legal  instrumentalities 
which  the  institutions  of  the  country  where  the  claim  is  made- 
have  provided.  The  foreign  law  furnishes  the  rule  of  decision 
as  to  the  validity  of  the  title  to  the  thing  claimed,  but  in  re- 
spect to  the  legal  assertion  of  that  title,  it  has  no  extra  terri- 
torial force.  As  a  result  of  this  doctrine,  it  is  now  generally 
held  everywhere,  and  it  is  well  settled  in  this  state,  that  an 
executor  or  administrator,  appointed  in  another  state,  has  not, 
as  such,  any  authority  beyond  the  sovereignty  by  virtue  of 
whose  laws  he  was  appointed.  (Morrell  agt.  Dickey,  1  John. 
Ch.  153 ;  Doolittle  agt.  Lewis,  7  id.,  45 ;  Vroome  agt.  Van  Home, 
supra.) 

But  if  residents  of  this  state  have  in  their  possession  the 
property  which  belonged  to  a  party  domiciled  abroad,  or  are 
indebted  to  him,  they  may  of  course  recognize  any  valid  title 
claimed  under  him,  arising  out  of  an  act  in  pais,  by  testament 
or  by  succession  upon  intestacy,  and  may  voluntarily  deliver 
over  the  property,  or  make  payment  of  the  debt.  Our  juris- 
diction is  not  violated,  or  our  tribunals  in  an^y  respect  con- 
temned by  such  a  transaction.  Simply,  our  laws  are  not 
invoked  because,  in  the  case  supposed,  there  is  no  occasion  for 
their  agency.  If  the  property  or  money  is,  therefore,  taken 
by  the  new  possessors  into  the  foreign  jurisdiction,  we  have 
no  further  concern  with  the  matter.  If  the  claimant,  whose 
demands  have  thus  been  conceded,  is  himself  a  trustee  for 
others,  as  in  the  case  of  an  executor  or  administrator,  he  is 
subject  to  the  same  legal  pursuit  by  the  parties  whom  he  rep- 
resents, or  who  are  interested  in  the  trust,  as  though  he  had 
received  the  assets  at  the  domicil  of  the  former  owner.  The 
fact,  that  these  assets  were  at  one  time  within  our  jurisdiction, 
or  had  existed  in  the  shape  of  a  debt  owing  by  a  resident  01 
this  state,  is  of  no  legal  consequence.  In  stating  this  position, 
I,  of  course,  exclude  any  consideration  of  cases  where  a  lien  by 
way  of  attachment  or  otherwise  had  been  fastened  upon  the 
property,  or  any  claims  of  a  domestic  executor  or  administra- 
tor had  attached  to  it  before  it  had  passed  into  the  hands  of 
the  party  claiming  under  the  foreign  title.  I  might  also  ex- 
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elude  the  case  of  beneficiaries  of  a  trust  residing  in  this  state, 
as  legatees  or  creditors  of  a  testator  whose  executors,  appointed 
in  another  slate,  had  come  here  and  received,  by  voluntary 
delivery  or  payment,  the  personal  assets  of  the  estate :  for,  in 
the  case  before  us,  the  respondent  received,  in  Connecticut, 
and  invested  the  moneys  for  which  he  has  been  adjudged 
liable  to  account  to  the  surrogate  of  New-York,  while  every  ' 
person  interested  in  the  estate  was  a  resident  of  the  state  of 
Connecticut.  But  if  that  were  otherwise,  I  conceive  that  it 
would  make  no  difference.  It  was  the  duty  of  the  debtors  to 
pay  what  they  owed  the  testator  to  him  while  living,  and  ac- 
cording to  his  appointment  after  his  death.  By  a  testamentary 
act,  perfectly  valid,  everywhere,  he  appointed  the  respondent 
to  receive  these  moneys.  The  legatees  were  in  no  privity 
with  the  debtors  of  the  estate  in  New- York  or  elsewhere. 
They  could  only  claim  through  the  respondent  as  executor. 
In  the  absence  of  any  administration  in  this  state,  payment 
could  only  be  made  to  the  executor  appointed  in  Connecticut, 
and  if  all  the  creditors  and  legatees  had  resided  here,  it  would 
have  been  impossible  for  them  to  have  prevented  the  payment 
to  the  executor,  except  by  attaching  the  debt  under  a  local 
law,  or  by  themselves  procuring  administration  here.  These 
positions  seem  to  me  to  flow  so  naturally  from  conceded 
principles,  that  I  should  feel  quite  confident  of  their  correct- 
ness if  they  were  not  recognized  by  any  adj  udged  case.  But 
they  have  been  repeatedly  recognized.  In  Atldns  agt.  Smith 
(2  Aik.  R.  63),  Lord  Chancellor  HARDWICKE  declared,  that 
ecclesiastical  jurisdictions  were  limited  within  their  particular 
districts,  and  that  an  administration  taken  out  in  England 
would  not  extend  to  the  colonies  in  America;  but  he  said, 
that  if  an  executor  sends  over  an  exemptive  action  of  a  pro- 
bate to  Maryland,  or  any  other  colony,  the  person  who  is  em- 
ployed as  an  agent  there  by  the  executor  may,  by  letters  of 
attorney  from  him,  collect  in  the  effects  of  the  testator,  and  he 
is  chargeable  as  much  as  if  the  executor  had  got  them  in  him- 
self. In  Williams  agt.  Steers  (6  John.  363),  Chancellor  KENT 
expressed  the  opinion  that  a  voluntary  payment,  if  by  probate 
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here,  to  a  Connecticut  administrator,  would  "be  good.  In  Doo- 
little  agt.  Lewis,  supra,  he  repeated  the  same  opinion.  In  de- 
ciding that  foreign  administrators  could  enforce  a  power  of 
sale  contained  in  a  mortgage  to  their  intestate  upon  lands  in 
this  state,  he  inquired,  "  Can  they  not  give  a  voluntary  dis- 
charge of  a  mortgage,  without  clothing  themselves  with  the 
office  of  an  executor  or  administrator,  under  the  judicial  au- 
thority of  this  state  ?  And  is  not  the  policy  of  the  law  suffi- 
ciently answered,  when  our  courts  refuse  to  lend  their  assist- 
ance to  any  authority  not  derived  from  our  own  laws,  touching 
the  administration  and  distribution  of  assets  ?  If  the  parties 
can  transact  their  own  business  according  to  their  own  agree- 
ment, without  asking  the  aid  of  our  courts,  why  may  they  not 
lawfully  do  it?"  It  was  unnecessary  to  decide  the  point  in 
either  of  these  cases ;  but  in  Shultz  agt.  Pulver,  supra,  which 
was  affirmed  in  the  court  of  errors,  an  administrator,  appointed 
by  the  surrogate  of  Columbia  county,  was  compelled  to  ac- 
count for,  and  was  charged  with,  the  amount  of  a  debt  owing 
to  his  testator  by  a  solvent  debtor  residing  in  Pennsylvania, 
on  account  of  a  neglect  to  use  due  diligence  in  obtaining  pay- 
ment. 

In  Vroome  agt.  Van  Home,  supra,  Chancellor  WALWORTH 
stated,  that  the  results  of  the  cases  in  this  state  seemed  to  be, 
that  a  foreign  execution  or  administration,  appointed  by  the 
decedent's  domicil,  was  authorized  to  take  charge  of  the  prop- 
erty here,  and  to  receive  debts  due  to  the  decedent  in  this 
state,  where  there  was  no  conflicting  grant  of  letters  here,  and 
where  it  could  be  done  without  suit.  The  same  principle  is 
stated  as  good  law  by  Judge  STORY  in  Trecothick  agt.  Austin 
(4  Mass.  33),  though  rather  by  way  of  illustration  than  as  a 
point  adjudged. 

Assuming,  then,  that  the  respondent  was  justified  in  collect- 
ing in  the  moneys  due  the  estate  by  the  New-York  debtors, 
so  far  as  he  was  able  to  do  it  without  suit,  I  do  not  see  how  it 
is  possible  to  state  any  distinction  between  the  assets  thus 
realized,  after  they  were  so  realized,  and  the  assets  which,  at 
the  death  of  the  testator,  were  situated  in  Connecticut.  The 


202  NEW-YORK  PRACTICE  REPORTS. 

Parsons  agt.  Lyman. 

respondent  was  accountable  for  the  whole  to  the  probate  court 
in  Connecticut,  and  it  would  be  exceedingly  preposterous  for 
him  to  set  up  any  exception  from  accountability,  arising  out 
of  the  circumstance  that  the  moneys  had  been  paid  by  debtors 
residing  in  another  jurisdiction  when  the  moneys  were  paid, 
and  for  many  years  afterwards.  There  was  no  person  residing 
in  New- York  who  had  even  the  smallest  interest  in  them.  By 
the  general  rules  of  law,  the  debts  thus  converted  into  money 
had  no  locality  other  than  that  of  the  creditor's  domicil  in 
Connecticut ;  and  when  they  had  been  thus  converted,  and 
the  avails  had  been  brought  into  the  jurisdiction  of  the  cred- 
itor's domicil,  their  origin  and  former  history  became  imma- 
terial, as  I  conceive,  for  any  purpose  whatever.  Besides,  they 
were  not  only  brought  into  Connecticut,  but  were  placed 
under  the  control  of  the  probate  court  of  that  state.  The 
annual  accounts  rendered  by  the  respondent  to  the  court, 
by  which  he  reported  the  manner  in  which  the  moneys 
were  invested,  and  the  action  of  the  court  in  accepting  and 
allowing  his  repeated  accounts  and  schedules,  was  the  ex- 
ercise of  the  jurisdiction  of  the  court  respecting  them,  as 
full  and  emphatic  as  though  the  moneys  had  been  paid  into 
court,  and  had  been  invested  by  one  of  its  officers,  pursuant  to 
its  orders.  The  idea  of  subsequently  withdrawing  them  from 
the  jurisdiction,  and  subjecting  them  to  the  jurisdiction  of  the 
probate  court  of  New-York,  appears  still  more  unreasonable, 
when  we  consider,  what  is  admitted  on  all  hands,  that  the 
construction  of  the  will,  and  the  respective  titles,  rights,  and 
duties  of  the  executors  and  of  the  legatees,  must  be  ultimately 
determined  according  to  the  law  of  the  testator's  domicil, 
namely,  that  of  the  state  of  Connecticut.  If  the  administration 
of  these  assets  is  to  be  conducted  under  the  orders  of  the  sur- 
rogate of  the  county  of  New-York,  still  the  rule  of  decision  is 
the  law  of  Connecticut,  which  the  New- York  court  must  ascer- 
tain by  proof  and  apply  by  judgment.  Clearly,  the  jurisdic- 
tion should  not  be  transferred  from  the  country  of  the  testator's 
domicil  to  New- York,  unless  it  is  required  by  some  imperative 
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rule  of  law.  I  feel  confident  that  it  is  not  required  or  permit- 
ted by  any  legal  principle  whatever. 

But  it  is  said  that  the  executors  have  voluntarily  submitted 
these  assets  to  the  jurisdiction  of  the  surrogate's  court,  by  ap- 
pearing and  taking  out  letters  testamentary  in  New-York,  and 
by  subsequently  asking  for  the  settlement  of  their  accounts 
before  the  surrogate.  But  it  is  certain  that  this  was  not  the 
intention  of  the  executors,  and  the  acts  themselves  do  not 
naturally  look  to  any  such  results.  There  were  assets  yet 
remaining  in  New- York,  namely,  the  leasehold  houses  and  the 
insurance  stock.  This  presented  a  legal  occasion  for  the  ex- 
ecutors' clothing  themselves  with  probate  authority  in  this 
state,  quite  independent  of  any  consideration  relating  to  the 
realized  assets  which  they  were  administering  under  the  au- 
thority of  the  probate  court  in  Connecticut.  Having  converted 
the  leasehold  estate  into  money  and  securities,  it  became  ne- 
cessary for  them  to  account,  before  the  surrogate,  in  respect  to 
that  portion  of  the  estate.  When  they  applied  for  the  cita- 
tion, the  reasonable  inference  surely  is,  that  they  designed  to 
adjust  the  matters  which  were  properly  cognizable  before  the 
surrogate,  and  not  those  to  which  his  jurisdiction  did  not  ex- 
tend ;  and  when  on  the  return  of  the  citation,  which  was  their 
first  appearance  in  the  surrogate's  court,  they  brought  in  theii 
accounts,  the  nature  of  the  proceeding  became  quite  apparent. 
These  accounts  were  limited  to  the  leasehold  houses  and  the 
insurance  stock ;  and  there  was  no  reference  to  any  other  por- 
tion of  the  estate. 

The  nature  of  this  second  administration,  and  its  relation  to 
the  primary  administration  in  Connecticut,  will  be  subse- 
quently adverted  to,  but  at  present  it  is  enough  to  say  that  the 
surrogate's  letters  did  not  confer  on  the  New- York  court  any 
jurisdiction  over  the  assets  which  were  in  the  course  of  ad- 
ministration under  the  orders  of  the  Connecticut  court.  It 
has  already  been  shown  that  there  was  no  difference,  as  to  the 
probate  jurisdiction,  between  the  money  realized  before  the 
taking  out  of  letters  here  from  New- York  debtors  and  that 
which  arose  out  of  property  situated  in  Connecticut.  The 
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surrogate  did  not  consider  that  the  New- York  letters  gave 
him  jurisdiction  over  the  latter,  for  he  disclaimed  any  inter- 
ference with  what  he  considered  properly  Connecticut  assets, 
and  limited  himself  to  disposing  of  the  portion  of  the  general 
assets  which  had  been  paid  by  debtors  residing  here,  and  the 
leasehold  houses  and  insurance  stock.  In  this  disclaimer  he 
was  clearly  right.  Suppose  a  person  dying  here  to  have  assets 
in  several  states  of  the  union — a  case  which  may  often  hap- 
pen— administration  taken  out  here  would  not  be  recognized 
in  the  other  jurisdictions,  and  it  might  therefore  be  necessary 
for  the  administrator,  by  himself  or  by  his  agents,  to  take  out 
letters  in  several  other  states.  Under  what  authority  the 
assets  realized  under  these  subordinate  administrators  should 
be  finally  distributed  may  be  questionable,  but  certainly  no 
one  will  contend  that  the  fact  of  taking  out  letters,  for  instance 
in  Texas,  for  the  collection  of  a  small  debt  there,  would  confer 
upon  the  probate  court  of  that  state  the  administration  of  the 
assets  realized  here  at  the  place  of  the  domicil  of  the  intestate. 
The  true  rule  is,  that  the  executor  is  liable  to  account  in  such 
jurisdiction  where  he  receives  his  authority,  for  the  assets  col- 
lected by  virtue  of  that  authority.  (Story's  Con.  of  Laws, 
§513.)  " 

I  think  it  very  plain,  from  these  considerations,  that  the 
surrogate  fell  into  an  error  in  assuming  to  make  a  decree  for 
the  distribution  of  the  assets  realized,  and  placed  under  the 
jurisdiction  of  the  court  of  probates  in  Connecticut,  long  be- 
fore the  executors  applied  for  letters  testamentary  in  this  state. 
He  had  no  jurisdiction,  except  as  to  the  increase  and  proceeds 
of  the  leasehold  property  and  the  insurance  stock.  This  would 
lead  to  the  simple  reversal  of  the  surrogate's  decree,  so  far  as 
it  was  appealed  from  by  the  respondent,  for  it  is  impossible  to 
separate  the  directions  given  in  it  respecting  the  Connecticut 
assets,  of  which  he  had  no  jurisdiction,  from  those  to  which 
his  jurisdiction  extended. 

But,  upon  the  record  being  remitted  to  this  court,  the  surro- 
gate will  be  called  upon  to  make  a  decree  for  the  disposition 
of  the  money  and  securities  in  the  hands  of  the  executors, 
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arising  out  of  the  leasehold  houses  and  the  insurance  stock. 
The  position  of  the  respondent  is,  that,  in  stating  the  account 
of  these  assets,  he  is  entitled  to  carry  the  balance  in  his  hands 
into  his  accounts  with  the  estate  as  administered  under  the 
direction  of  the  probate  court  of  Connecticut ;  so  that  his  ad- 
ministration in  this  state  being  thus  closed,  the  estate  shall  be 
thenceforward  administered  as  an  entirety  under  his  first  ap- 
pointment in  Connecticut. 

The  appellants,  on  the  other  hand,  maintain  that  no  such 
transfer  can  be  made,  but  that  the  surrogate  must  continue  to 
exercise  the  jurisdiction  over  this  portion  of  the  assets  until 
the  administration  is  finally  closed.  The  determination  of 
this  question  would,  as  a  practical  matter,  involve  only  con- 
siderations of  economy  and  convenience,  were  it  not  for  the 
difficulty  which  has  arisen  upon  the  construction  of  the  will, 
as  to  which  it  is  possible  that  the  courts  of  the  respective 
states  may  eventually  hold  different  opinions.  The  question 
of  construction  does  not  appear  to  depend  upon  any  local  laws 
of  the  two  states,  for  if  it  did,  it  is  conceded  that  the  law  of 
Connecticut  must  govern ;  but  it  depends  rather  upon  the  in- 
terpretation of  the  language  of  the  will — the  principles  of  law 
applicable  to  the  instrument  being  mainly,  though  not  en- 
tirely, the  same  in  both  states.  It  does  not  necessarily  follow, 
because  the  Connecticut  law  must  furnish  the  rule,  that  the 
courts  of  that  state  only  are  competent  to  pass  upon  the  ques- 
tion, for  it  frequently  happens  that  the  right  to  money  or  prop- 
erty in  litigation  in  the  courts  of  one  state  is  to  be  determined 
by  the  law  of  another.  If,  however,  the  solution  of  the  ques- 
tion, as  to  the  proper  court  for  administering  these  New-York 
assets,  depends  upon  the  special  circumstances  of  the  case,  and 
is  in  any  respect  matter  of  judicial  discretion,  then  the  con- 
sideration, that  the  law  of  the  domicil  is  the  one  to  be  applied, 
affords  a  reason  of  some  weight  in  favor  of  remitting  the  ques- 
tions to  the  courts  of  the  government  where  that  law  is  the  one 
habitually  administered. 

It  is  also  to  be  borne  in  mind,  that  there  are  no  creditors  of 
the  estate  in  this  state  or  elsewhere,  and  that  though  the  lega- 
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tees  have  now  a  residence  here,  they  were  all,  when  the  trust 
was  created  by  the  death  of  the  testator,  and  for  many  years 
afterwards,  domiciled  in  Connecticut,  and  that  they  have  since 
come  here  voluntarily:  The  other  facts  bearing  upon  the 
question  are,  that,  in  any  event,  the  greater  portion  of  the 
estate  is  to  be  administered  in  Connecticut' — the  amount  of  the 
assets  there  being  about  five-sixths  of  the  whole;  that  the  ex- 
ecutors, one  of  them  being  also  a  beneficiary,  resided  there. 
The  legatees  must  necessarily  remain  suitors  of  the  Connecticut 
court  of  probate  in  respect  to  the  greater  part  of  their  interest 
in  the  estate.  The  appellants  are  residuary  legatees,  and  the 
amount  constituting  the  residue  must  always  depend  upon  the 
allowance  to  be  made  to  the  executors  for  losses  and  expenses, 
as  to  which  it  is  certainly  possible  that  the  two  probate  tribu- 
nals may  differ  in  their  judgments.  These  considerations,  and 
the  general  propriety  and  manifest  convenience  of  a  unity  of 
judicial  action  in  respect  to  a  matter  essentially  entire  and 
indivisible,  would  lead  me  to  adopt  the  respondent's  views,  if 
consistent  with  the  rules  of  law. 

The  general  provisions  of  the  Eevised  Statutes  relative  to 
the  returning  of  inventories,  the  accounting  of  executors  and 
administrators,  and  enforcing  the  payment  of  debts,  legacies, 
and  distributive  shares,  do  not  contemplate  the  administration 
of  a  part  of  an  entire  estate,  the  residue  of  which  is  subject  to 
the  control  of  some  other  probate  tribunal.  For  instance,  the 
inventory  is  to  embrace  an  account  of  all  the  interests  of  the 
deceased,  without  any  exception ;  the  accounting-  is  to  be  of 
the  assets  generally  ;  the  entire  indebtedness  of  the  deceased 
is  to  be  paid,  and  the  whole  estate  is  to  be  distributed  among 
creditors,  legatees,  widow,  and  next  of  kin,  according  to  their 
respective  rights,  and  the  surrogate  is  to  settle  and  determine 
all  questions  concerning  any  debt,  claim,  legacy,  bequest,  or 
distributive  share,  to  whom  the  same  shall  be  payable,  and 
the  sum  to  be  paid  to  each  person.  So  the  distribution  of 
property  not  bequeathed  is  to  be  made  according  to  certain 
rules  of  succession,  which  may  differ  widely  from  those  which 
obtain  in  other  states.  (2  R.  £, p.  82,  §  2;  p.  8-i,  §§  11,  12, 
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16;  p.  87,  §  27;  p.  92,  §§  52,  54;  p.  93,  §  60;  p.  85,  §§  70, 
71 ;  p.  96,  §  75.) 

I  do  not  doubt  but  that  these  provisions  could  be  accom- 
modated to  the  case  of  separate  administrations  of  the  same 
estate  under  different  governments,  though  they  refer  in  terms 
to  domestic  administrators  of  an  entire  estate ;  but  they  clairr, 
that  it  was  not  within  the  contemplation  of  the  legislature  that 
a  case  could  arise  where  an  estate  would  be  subject  to  two 
probate  jurisdictions.  Under  the  direction  to  determine  all 
questions  respecting  an  alleged  debt  or  legacy,  a  conflict  be- 
tween the  two  jurisdictions  might  naturally  arise.  In  the  case 
before  us  there  is  a  question  of  considerable  difficulty  upon 
the  construction  of  the  will,  whether  the  executors  have  a  dis- 
cretion to  pay  Joseph  H.  Parsons  twenty  thousand  dollars 
every  two  years,  or  only  ten  thousand  dollars?  and  upon  this 
point  the  supreme  court  of  errors  in  Connecticut  and  the  sur 
rogate  here  entertain  different  opinions.  The  surrogate  would, 
no  doubt,  feel  bound  to  decree  payment  according  to  his  con- 
struction of  the  will,  so  far  as  the  assets  under  his  control 
should  extend,  while  the  Connecticut  court  of  probates,  acting 
under  the  construction  established  by  the  highest  court  in  that 
state,  might  very  naturally  consider  this  an  over-payment,  and 
withhold  the  amount  supposed  to  be  overpaid  from  the  next 
biennial  payment.  So  the  last-mentioned  court  might  con- 
sider the  payment  of  interest  which  the  surrogate  would  judge 
it  his  duty  to  order,  as  legally  applicable  to  the  fixed  payments 
directed  by  the  will,  and  direct  the  future  instalments  to  be 
diminished  accordingly.  I  need  not  enlarge  upon  the  incon- 
veniences and  embarrassments  which  would  be  likely  to  arise 
out  of  this  double  jurisdiction  over  the  same  estate ;  for  if  by 
law  the  assets  are  necessary  to  be  administered  in  this  way, 
they  must  be  encountered  as  they  best  may. 

But  I  am  of  opinion  that  the  surrogate  may,  and  that  in  this 
case  he  ought,  after  having  adjusted  the  accounts  of  the  ex- 
ecutors, and  ascertained  the  net  amount  of  New- York  assets 
with  which  they  are  chargeable,  to  remit  the  jurisdiction  in 
respect  to  future  directions,  to  the  court  of  probates  of  Con- 
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necticut.  The  only  provisions  of  the  statute  in  any  way 
affecting  the  question,  is  that  which  authorizes  a  surrogate  to 
recognize  and  issue  letters  testamentary  upon  a  foreign  will, 
upon  the  production  of  an  authenticated  copy  of  it,  under  the 
seal  of  the  foreign  court  before  which  it  was  proved ;  and  the 
one  which,  declares,  that  where  a  will  has  been  made  by  a 
person  not  domiciled  here,  but  leaving  assets  in  this  state  and 
letters  testamentary,  or  if  administrations  have  been  granted 
upon  it  by  competent  authority  in  any  other  state  of  the 
United  States,  the  person  so  appointed,  on  producing  such 
letters,  shall  be  entitled  to  letters  of  administration  here,  in 
preference  to  any  other  person,  except  a  relative  entitled 
thereto,  and  except  the  public  administrator  of  the  city  of 
New-York.  (2  R.  £,  p.  67,  §  68;  id.,  p.  75,  §  31.) 

It  is  apparent  from  this,  that  the  legislature  contemplated 
that  in  certain  cases  the  same  person  might  be  an  executor  or 
administrator  under  the  laws  of  another  state,  where  the  de- 
ceased was  domiciled  at  his  death,  and  also  as  to  assets  here 
under  the  laws  of  this  state.  It  also  appears  that  a  discrimi- 
nation was  made  in  favor  of  the  probate  courts  of  a  sister  state 
of  the  union  over  those  of  a  foreign  country ;  for  the  recogni- 
tion of  other  letters  testamentary  is  limited  to  such  as  had 
been  issued  by  competent  authority  in  the  United  States. 
The  effect  of  letters  issued  here  to  an  executor  or  administra- 
tor, producing  similar  authority  from  another  state,  is  not  de- 
clared in  the  statute;  nor  do  I  find  that  the  courts  of  this 
state  have  ever  been  called  upon  to  pass  upon  such  a  question. 
Chancellor  WALWORTH  speaks  of  such  letters  as  auxiliary  to 
those  issued  by  the  courts  of  the  testator's  domicil.  ( Vroorne 
agt.  Van  Home,  supra.)  No  doubt  such  letters  confer  the 
usual  power  to  reduce  the  assets  to  possession  and  clothe  the 
surrogate  and  court  with  authority  to  call  the  executor  or  ad- 
ministrator to  account,  and  to  make  a  decree  for  the  disposi- 
tion of  assets.  It  does  not,  however,  follow,  that  in  the  case 
of  an  executor,  the  power  simultaneously  existing  in  the  pro- 
bate court  of  the  testator's  domicil  is  to  be  lost  sight  of,  or  that 
the  dispositions  of  the  will  must  be  fully  executed  here  to  the 
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extent  of  the  effects  realized  under  the  surrogate's  letters. 
The  only  adjudications  which  I  have  found  bearing  direct 
upon  the  question  are  those  in  the  supreme  judicial  court  of 
Massachusetts,  and  the  circuit  court  of  the  United  States,  sit- 
ting in  that  state.  In  The  Selectmen  of  Boston  agt.  Boylston 
(2  Mass.  38-4),  it  was  held,  that  a  person  who  had  taken  out 
letters  testamentary  in  England,  as  executor  of  a  will  of  a 
person  domiciled  and  dying  there,  and  had  afterwards  issued 
the  will  in  Massachusetts  (which,  by  statute  of  that  state,  was 
equivalent  to  letters  of  administration),  was  not  bound  to  ac- 
count in  Massachusetts  for  assets  received  in  England.  The 
case  came  before  the  court  again,  and,  although  the  point  de- 
cided there  is  not  important  here,  it  was  said  by  the  court,  in 
stating  the  grounds  of  their  decision,  that  the  administration  in 
Massachusetts  was  to  be  considered  not  only  as  a  means  of 
collecting  the  effects  of  the  testator  within  that  jurisdiction, 
but  of  answering,  according  to  the  rules  of  the  same  jurisdic- 
tion, the  demands  of  creditors,  and  of  all  legal  liens  upon 
these  effects.  The  town  of  Boston  was  the  residuary  legatee 
under  the  will  in  question,  which  was  that  of  Thomas  Boylston. 
The  court  added,  that  the  selectmen  of  Boston  had,  therefore, 
a  direct  and  immediate  interest  in  the  account  of  the  adminis- 
trators, and  in  every  process  which  could  be  instituted  to  deter* 
mine  the  amount  of  the  effects  collected,  and  the  charge  to  which 
they  were  justly  liable;  or,  in  other  words,  in  ascertaining  the 
residuum  of  the  testator's  effects  within  that  jurisdiction. 

The  general  question  next  came  before  the  court  in  llicliards 
agt.  Dutch  (reported  in  8  Mass.  506).  The  plaintiff  was  an  ad- 
ministrator, with  the  will  annexed,  of  one  Murraj',  who  was 
domiciled  at  Calcutta,  where  he  died.  He  took  out  letters  of 
administration  in  Massachusetts,  and  sued  the  defendant  for 
the  avails  of  goods  consigned  by  the  testator  to  him  in  Massa- 
chusetts. The  defendant  set  up  that  he  was  a  legatee  under 
the  will  of  the  testator  of  the  very  property  for  which  he  was 
prosecuted.  This  depended  upon  certain  language  in  the  will, 
by  which  the  testator  gave  certain  property,  which  he  had  sent 
to  America,  to  the  person  to  whom  he  had  sent  it,  in  general 
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terms,  and  the  question  was,  whether  the  defendant  and  the 
property  which  he  claimed  to  hold  were  embraced  in  it.  There 
was  a  verdict  for  the 'defendant  which  the  court  set  aside,  and 
one  of  the  grounds  of  the  judgment  was,  that  in  the  case  of 
administration  in  Massachusetts,  on  a  foreign  will,  the  admin- 
istrator may  be  held  to  pay  debts  due  to  creditors  here,  if  any 
euch  are  claimed  of  him;  but  legatees,  who  claim  only  from 
the  bounty  of  the  testator,  must  resort  to  the  country  of  the 
testator,  where  the  will  was  originally  proved,  and  loy  the 
laws  of  which  his  effects  were  to  be  distributed. 

The  controversy  upon  the  will  of  Thomas  Boylston  came 
before  the  court  again  in  a  case  reported  in  9  Mass.  837,  which 
was  an  action  on  the  bond  taken  upon  granting  administration 
in  Massachusetts,  and  was  prosecuted  for  the  benefit  of  the 
town  of  Boston,  as  residuary  legatee  under  the  will.  The 
question  now  under  consideration  was  directly  involved,  as 
the  court  were  called  upon  to  declare  whether  the  bond  was 
forfeited,  and,  if  it  was,  what  should  be  the  amount  for  which 
execution  should  issue.  It  was  held  that  the  administrator 
was  bound  to  account  and  to  pay  the  domestic  debts,  if  any, 
but  that  he  was  not  compellable  to  pay  the  legacy  to  the  town 
of  Boston,  or  any  part  of  it.  The  court  say :  "  The  rights  of 
legatees,  especially  of  residuary  legatees,  as  well  as  of  the  next 
of  kin  in  the  case  of  intestacy,  depend  upon  the  laws  of  the 
country  where  the  deceased  had  his  home  or  domicil,  from 
whom  the  bequest  or  succession  is  claimed,  and  for  that  pur- 
pose all  the  choses  in  action,  and  personal  effects,  are  to  be 
deemed  local,  and  to  be  there  accounted  for  and  finally  ad- 
ministered whenever  collected  or  accruing  to  the  executors  or 
administrators.  The  administration  granted  within  this  state 
has  been  forcibly  styled  auxiliary,  in  respect  to  the  adminis- 
tration in  the  prerogative  court.  The  defendant  has  an  au- 
thority to  collect  and  pay  debts,  and  is  liable  for  the  contracts 
and  debts  of  the  testators  recoverable,  and  which  may  be  en- 
forced within  this  jurisdiction ;  but  he  is  not  liable  in  the  court 
of  probate,  upon  any  partial  account  to  be  there  rendered  and 
adjusted,  to  a  decree  either  of  payment  or  of  distribution, 
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whether  for  a  legacy  or  to  one  claiming  by  a  supposed  suc- 
cession of  the  deceased's  effects."  The  court  held  that  the  de- 
fendant was  liable  to  render  an  account  of  the  effects  realized 
by  him  in  Massachusetts,  and  was  not  bound  to  do  anything 
more.  The  case  had  additional  weight  on  account  of  the  fact 
that  the  residuary  legatees  were  a  Massachusetts  municipality, 
and  that  the  testator  must  have  contemplated  that  the  legacy 
would  eventually  be  payed  there.  If  these  legatees  had  been 
Englishmen,  domiciled  in  England  at  the  testator's  death,  and 
afterwards  changed  their  residence,  the  case  would  have  been 
parallel  with  the  one  now  before  the  court. 

The  same  principle  was  recognized  in  Fay  agt.  Haven  (3 
Met.  109,  114).  A  person  domiciled  in  Louisiana  made  his 
will  there,  appointing  executors,  who  took  upon  themselves 
the  administration,  and  one  of  them  afterwards  came  to  Massa- 
chusetts and  took  out  administration  there.  The  court  said, 
that  the  administration  in  Massachusetts  was  merely  auxiliary, 
and  this  duty  devolving  upon  the  administrator  would  be  to 
collect  the  debts  here,  and  appropriate  so  much  of  the  avails 
of  the  same  to  the  payment  of  the  debts  due  to  the  citizens  of 
Massachusetts  as  would  be  authorized  by  the  general  solvency 
or  insolvency  of  the  estate,  and  remit  the  balance  to  the  place 
of  the  principal  administrator.  (See  also  Jennison  agt.  Hapg, 
8  Pick.  77 ;  Paris  agt.  Heals,  3  id.,  128.)  In  the  last  case  the 
court  say,  that  possibly  the  assets  collected  under  the  aux- 
iliary administration  might  be  directed  to  be  paid  to  legatees 
living  in  the  jurisdiction  of  such  administrator,  unless  the  cir- 
cumstances of  the  case  should  require  the  funds  to  be  sent 
abroad. 

Judge  STORY,  in  the  interesting  case  of  Harvey  agt.  Richards 
(1  Mason,  380),  has  examined  the  question  with  very  great 
attention.  He  considers  it  to  be  well  settled  in  Massachusetts, 
in  the  way  I  have  mentioned,  but  that  it  is  limited  in  its  ap- 
plication to  the  probate  courts,  and  does  not  extend  to  suits  in 
equity  brought  in  the  federal  courts  in  that  state.  And  it  is 
proper  to  say,  that  he  does  not  approve  of  the  extent  to  which 
the  doctrine  has  been  carried,  even  in  respect  to  the  court  of 
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probates.  He  considers  the  correct  rule,  upon  principle,  in 
all  courts  to  be  this,  that  whether  the  court  which  is  not  that 
of  the  testator's  domicil,  but  in  which  administration  has  been 
subsequently  obtained,  ought  to  decree  distribution  or  remit 
the  property  abroad,  is  a  matter  not  of  jurisdiction,  but  of 
iudicial  discretion,  depending  on  the  peculiar  circumstances  of 
each  case ;  that  there  ought  to  be  no  universal  rule  on  the 
subject,  but  that  every  nation  is  bound  to  lend  the  aid  of  its 
own  tribunals  for  the  purpose  of  answering  the  right  of  all 
persons  having  title  to  the  fund,  when  such  interference  will 
not  be  productive  of  injustice,  or  inconvenience,  or  conflicting 
equities.  The  case  before  him  was  a  bill  in  equity  in  the  cir- 
cuit court  of  the  United  States  in  Massachusetts.  It  was  a  case 
under  the  same  will  mentioned  in  Richards  agt.  Dutch,  the 
primary  administrator  being  in  Calcutta.  The  property  \vhich 
was  the  subject  of  the  suit  had  been  sent  by  the  testator  to 
Boston,  and  it  was  not  embraced  in  the  will  made  in  Calcutta, 
but  in  the  personal  property  unbequeathed,  and  was  not  a 
residue.  The  next  of  kin  resided  in  Massachusetts,  and  the 
administrator  in  that  state  was  a  different  person  from  the  ex- 
ecutor in  Calcutta.  Distribution  to  the  next  of  kin  was 
decreed. 

I  have  come  to  the  conclusion,  in  accordance  with  the  views 
of  Judge  STORY,  that  whether  the  funds  realized  here,  after 
payment  of  domestic  debts,  ought  to  be  left  in  the  hands  of  an 
executor,  appointed  by  the  probate  court  of  the  testator's 
domicil,  in  a  sister  state,  to  be  fully  administered  under  the 
orders  of  that  court,  should  depend  upon  the  special  circum- 
stances of  each  case ;  and  that,  in  the  one  under  consideration, 
the  considerations  which  have  been  adverted  to  forbid  the 
surrogate  to  attempt  to  execute  the  trusts  of  the  will  in  this 
urisdiction ;  that,  after  settling  the  accounts  of  the  respond- 
ent, the  latter  should  be  allowed  to  administer  all  the  assets 
of  the  estate  under  the  direction  of  the  court  in  Connecticut, 
from  which  he  received  the  first  letters  testamentary.  We 
are  not,  therefore,  called  upon,  I  think,  to  pass  upon  the  ques- 
tions of  construction  arising  upon  tlie  will ;  but  we  leave  them 
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to  the  court  whose  duty  it  thus  becomes  to  decide  all  questions 
regarding  the  distribution  of  the  moneys  of  the  estate. 

The  effect  of  the  judgment  of  the  supreme  court  is,  to  re- 
verse the  whole  of  the  surrogate's  decree  appealed  from  by  Mr. 
Lyman,  and  to  require  the  executors  to  account  for  the  assets 
realized  in  New- York,  after  the  issuing  of  letters  testamentary 
here.  The  views  expressed  in  this  opinion  will  be  accom- 
plished by  a  general  judgment  of  affirmance  of  the  supreme 
court.  What  has  been  said  respecting  the  principles  upon 
which  the  account  is  to  be  taken,  and  the  disposition  of  the 
net  balance  of  the  New-York  assets,  will  no  doubt  be  con- 
formed to  in  the  further  proceedings  before  the  surrogate. 
The  costs  of  both  parties  in  this  appeal  are  to  be  paid  out  of 
the  trust  fund. 


SUPREME  COUET. 

JACOB  SHARP  agt.  THE  MAYOR,  &c.,  OF  THE  CITY  OF  NEW- 
YORK. 

The  constitutional  provision  of  the  right  of  "  trial  by  jury,  in  all  cases  in  which 
it  has  been  heretofore  used,  shall  be  inviolate  forever,"  cannot  be  too  faithfully 
preserved ;  and  any  legislative  provision  tampering  with  it  should  at  least  be 
very  strictly  construed. 

Compulsory  references  should  be  rigorously  confined  to  cases  invoking  the  exam- 
ination of  a  bonafide  account  in  an  action  of  contract,  and  should  also  be  liter- 
ally and  truly  a  long  account. 

Where  the  action  was  for  damages  for  representations  by  the  defendants'  agents 
in  relation  to  the  extent  of  a  certain  right,  which  afterwards  proved  to  be  false, 
and  the  affidavit  on  the  motion  for  a  reference  stated  that  the  trial  of  the  ac- 
tion would  occupy  a  long  time,  and  that  a  number  of  separate  and  distinct  facts 
would  have  to  be  proved  by  a  large  number  of  witnesses, 

Held,  that  the  court  granting  the  reference  in  the  action,  under  these  circumstan- 
ces, without  the  written  consent  of  the  parties,  manifestly  exceeded  its  powers^ 
and  committed  a  grave  error. 

Where,  under  the  act  of  1859  (Laws  of  1859,  p.  1127,  authorir.ing  the  comptroller 
of  New- York  city  to  apply  for  the  opening  of  judgments  in  certain  cases),  the 
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comptroller  swears  that  the  action  is  unfounded  and  fraudulent,  and  this  oe- 
lief,  whether  subsequently  substantiated  by  direct  proof  or  not,  is  a  sufficient 
justification  to  him  for  instituting  the  proceeding.  (On  this  point  see  S.  C., 
ante,  p.  97.) 

New-  York  Special  Term,  December,  1859. 

THIS  was  the  renewal  of  a  motion  on  the  part  of  the  comp- 
troller to  open  a  judgment  recovered  by  plaintiff  against  the 
city,  upon  the  report  of  a  referee  for  $40,953.56.  The  motion 
was  at  first  denied  by  Justice  INGRAHAM,  with  leave  to  renew. 

WM.  CURTIS  No  YES,  for  comptroller. 

D.  DUDLEY  FIELD,  for  Jacob  Sharp. 

RICHARD  BUSTEED  &  WM.  FULLERTON,  for  ifie  corporation. 

CLERKE,  Justice.  By  the  5th  section  of  an  act  entitled, 
"  An  act  to  enable  the  supervisors  of  the  city  and  county  of 
New- York  to  raise  money  by  tax  "  (Laws  of  1859,  p.  1127), 
the  comptroller  of  the  city,  when  he  has  reason  to  believe  that 
any  judgments  of  record  against  the  mayor,  &c.,  or  which  may 
thereafter  be  recovered  against  them,  have  been  obtained  by 
collusion,  or  founded  in  fraud,  not  only  is  authorized,  but  re- 
quired, to  take  all  proper  and  necessary  means  to  open  and 
reverse  the  same,  and  to  use  the  name  of  the  mayor,  aldermen 
and  commonalty,  and  to  employ  counsel  for  that  purpose. 

The  first  question  which  arose  in  my  mind  when  this  mo- 
tion was  commenced  before  me  was,  whether  a  judgment  could 
be  opened  on  an  application  made  by  the  comptroller,  pursu- 
ant to  this  statute,  when  no  collusion  or  fraud  has  been  directly 
and  affirmatively  shown,  but,  nevertheless,  palpable  error  in 
the  proceedings  and  palpable  inadvertence  and  misconception 
of  duty  on  the  part  of  the  defendants'  counsel. 

The  comptroller  swears  that  the  action  is  unfounded  and 
fraudulent,  and  this  belief,  whether  afterwards  substantiated 
by  direct  proof  or  not,  is  a  sufficient  justification  to  him  for  in- 
stituting the  proceeding.  For  this  he  is  responsible  to  no  one : 
If  he,  sincerely  entertaining  the  belief,  brings  the  case  before 
the  court,  and  on  the  motion  circumstances  are  disclosed,  not 
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amounting  to  collusion  or  fraud,  except  such  fraud  as  may  be 
inferred  from  the  manner  in  which  the  reference  was  obtained 
— not  amounting  even  to  intentional  breach  of  duty  in  any  re- 
spect on  the  part  of  defendants'  counsel,  but  to  gross  error  and 
mistake,  by  which  a  judgment  for  a  large  amount  has  been 
rendered  against  the  defendants,  and  the  time  for  remedying 
the  error  by  appeal  has  been  allowed  to  elapse,  is  it  not  the 
duty  of  the  court,  now  that  the  case  has  been  properly  and  le- 
gally brought  before  it,  to  give  the  defendants  an  opportunity 
of  being  again  heard  and  effectively  defended  ?  Undoubtedly, 
judgments,  as  I  said  on  a  former  occasion,  not  dissimilar  to 
this,  should  not  hastily,  or  for  slight  causes,  be  set  aside  ;  but, 
where  the  mistake  is  manifest,  and  where,  through  the  inad- 
vertence of  counsel,  or  any  other  cause,  which  the  defendant 
himself  does  not  directly  sanction,  the  administration  of  justice 
can  never  be  hindered  or  embarrassed  by  opening  the  judg- 
ment, and  giving  the  defendant  an  opportunity  of  being  heard 
before  the  suitable  tribunal.  There  are  many  reasons  which 
satisfy  me,  that  the  judgment  in  this  action  should  be  opened  ; 
at  this  time  and  place,  it  is  not  necessary  that  I  should  enumer- 
ate, or  even  indicate,  all  of  them.  It  is  sufficient  to  mention 
one. 

This  is  an  action  for  representations  by  the  defendants' 
agents,  in  relation  to  the  extent  of  a  right,  which  afterwards 
proved  to  be  false,  to  the  great  alleged  damage  of  the  plain- 
tiff. 

A  motion  was  made  by  the  plaintiff's  counsel  for  a  refer- 
ence, upon  an  affidavit  stating  that  the  trial  of  the  action  would 
occupy  a  long  time,  and  that  a  number  of  separate  and  distinct 
facts  would  have  to  be  proved  by  a  large  number  of  witnesses. 
The  notice  contained  the  name  of  the  person  whom  the  plain- 
tiff wished  to  be  appointed  referee,  requiring  that  the  whole  of 
the  issues  in  the  cause  should  be  heard  and  determined  by  him. 
This  motion,  it  appeared  from  the  order,  was  opposed  by  the 
counsel  of  the  corporation ;  whether  he  actually  attended  to 
contest  it,  so  that  the  judge  was  made  aware  of  an  earnest  and 
real  opposition,  I  am  not  informed  ;  but  it  is  quite  certain  that 
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he  did  not  consent  in  writing,  so  that  the  order,  to  all  intents 
and  purposes,  was  a  compulsory  reference.  Now,  although,  by 
section  270  of  the  Code,  all  or  any  issues  in  an  action,  whether 
of  fact  or  law,  or  both,  may  be  referred  upon  the  written  con- 
sent of  the  parties,  section  271  provides  that  no  reference  can 
be  compulsorily  ordered,  that  is  without  the  consent  of  both 
parties,  except  the  trial  shall  require  the  examination  of  a  long  ' 
account;  in  which  case  the  referee  may  be  directed  to  hear  and 
decide  the  whole  issue,  and  except  where  the  taking  of  an  ac- 
count shall  be  necessary  for  the  information  of  the  court  be- 
fore judgment,  or  for  carrying  the  judgment  into  effect.  The 
order  of  reference  in  this  action  could  have  been  granted  only 
under  the  first  subdivision  of  the  latter  section  (271) ;  that  is, 
on.  the  ground  that  the  trial  required  the  examination  of  a  long 
account. 

But  no  such  pretence  is  set  forth  in  the  affidavit  on  which 
the  application  is  founded;  it  only  states  that  a  number  of 
separate  and  distinct  facts  will  have  to  be  proved  by  a  large 
number  of  different  witnesses.  Nor  does  it  appear,  from  the 
pleadings,  that  the  examination  of  a  long  account,  in  the  legi- 
timate sense  of  an  account,  could  be  involved.  The  plaintiff, 
indeed,  states  by  way  of  aggravation  of  damages,  that  he  was 
obliged  to  expend  large  sums  of  money,  and  to  contract  to  pay 
large  sums  of  money  ;  but  this  could  not  constitute  an  account 
against  the  defendants — so  as  to  bring  it  within  the  policy  of 
the  law,  which  compels,  in  actions  growing  out  of  certain  deal- 
ings based  upon  an  express  or  implied  contract  between  the 
parties  to  an  action,  or  their  representatives,  a  departure  from 
the  ordinary  method  of  trial  in  common  law  actions.  No  ac- 
count of  this  description  can  be  necessary  in  an  action  of  tort 
or'sounding  in  tort ;  indeed,  if  this  were  permitted,  that  provi- 
sion of  the  constitution,  declaring  "the  trial  b}*  jury,  in  all 
cases  in  which  it  has  been  heretofore  used,  shall  be  inviolate 
for  ever,"  could  be  always  evaded.  This  is  a  constitutional 
right  which  cannot  be  too  faithfully  preserved;  and  any  legis- 
lative provision  tampering  with  it  should,  at  the  least,  be  very 
strictly  construed.  Compulsory  references  should  be  rigorous- 
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ly  confined  to  cases  involving  the  examination  of  a  lona  fide 
account  in  an  action  of  contract,  and  should  also  be  literally 
and  truly  a  long  account. 

I,  therefore,  think  that  the  court,  which  granted  the  order  of 
reference,  most  manifestly  exceeded  its  power,  and,  as  I  believe, 
from  some  misapprehension,  committed  a  grave  error.  It 
would  not,  perhaps,  be  proper  for  me,  sitting  at  special  term,  to 
review  the  action  of  another  judge  also  at  the  special  term  ; 
even  in  cases  of  this  description,  where  the  order  is  voidable. 
But  here  is  a  statute  calling  upon  the  courts  to  interpose,  as  if 
in  an  emergency,  and  requiring  a  certain  officer  different  from 
the  head  of  the  law  department  of  the  corporation,  to  make 
the  application  in  questions  of  vital  importance,  in  which  the 
interests  of  nearly  a  million  of  persons  are  concerned  ;  we  find 
undoubted  and  flagrant  error,  forcing  the  trial  of  a  difficult  and 
complicated  cause  before  a  tribunal,  in  contravention  of  the 
constitution,  and  no  effort  made  to  rectify  the  wrong  by  appeal. 
Shall  I,  under  such  circumstances,  hesitate  to  afford  to  the  de- 
fendants such  a  trial  as  they  are  constitutionally  entitled  to  ? 
I  am  confident,  if  the  judge  who  granted  the  order  of  reference, 
heard  the  motion  which  I  am  now  about  to  decide,  and  recalled 
the  circumstances  under  which  it  was  granted,  that  he  would 
be  the  first  to  revoke  his  own  order,  and  set  aside  the  judg- 
ment founded  upon  it. 

As  I  have  already  intimated,  it  is  unnecessary  to  consider 
the  other  objections  to  the  manner  in  which  this  judgment  was 
obtained.  The  order  of  reference  alone  would  be  fatal  to  it. 

The  judgment  must  be  set  aside,  and  the  order  of  reference 
revoked. 
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SUPREME  COURT. 

JOSEPH  WHITEHEAD  agt.  THE  BUFFALO  AND  LAKE  HURON 
RAILWAY  COMPANY. 

Section  427  of  the  Code  reads  in  this  way  :  "An  action  against  a  corporation 
created  by,  or  under  the  laws  of  any  other  state,  government  or  country,  may 
be  brought  in  the  supreme  court,  the  superior  court  of  the  city  of  New- York, 
or  the  court  of  common  pleas  for  the  city  and  county  of  New-York,  in  the  fol- 
lowing cases  : 

"  1 .  By  a  resident  of  this  state,  for  any  cause  of  action. 

"  2.  By  a  plaintiff  not  a  resident  of  tliig  state,  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall  be  situated  within  this  state." 

The  question  is,  where  an  attachment  is  issued  against  a  foreign  corporation  upon 
their  property  here,  by  a  non-resident  plaintiff,  in  an  action  for  alleged  dam- 
ages arising  from  a  breach  of  contract  made  out  of  this  state,  the  attachment  can 
be  sustained  on  the  ground  that  "  the  subject  of  the  action  "  is  within  this 
state  ? 

Held,  that  "the  subject  of  the  action,"  in  such  case,  is  the  claim  therein  asserted 
by  the  plaintiff,  and  the  satisfaction  of  which  he  seeks  out  of  the  property. 
Ike  property  itself  is  not  the  subject  of  the  action  ;  the  court,  therefore,  have  no 
jurisdiction  in  such  case.  The  attachment  consequently  discharged.  (This 
is  a  new  and  important  question  and  decision. — REP.) 

It  seems,  that  a  statute  of  this  state  (Session  Laics  of  1858,  ch.  121),  which  au- 
thorizes a  railway  company,  created  by  the  laws  of  and  located  in  Canada,  to 
take  and  hold  real  estate,  for  the  purpose  of  making  a  railway  in  this  state,  and 
•for  that  purpose  makes  applicable  to  it  the  sections  of  the  general  railroad  act 
relating  to  acquiring  title  to  real  estate,  and  declaring  it  to  be  a  corporation 
under  the  general  railroad  act,  as  if  organized  under  the  same,  and  to  possess 
the  privileges  and  franchises,  and  be  subject  to  the  duties  as  if  organized  un- 
der the  same,  if  constitutional,  does  not  give  authority  to  proceed  against  said 
company  only  as  against  a  foreign  corporation. 

Erie  General  Term,  November,  1859. 

Present,  GREENE,  P.  J.,  MARVIN,  GROVER  and  DAVIS, 
Justices. 

APPEAL  from  an  order  granting  a  motion  to  set  aside  an 
attachment  granted  against  the  defendant  as  a  foreign  corpora- 
tion. 

The  defendant  was  incorporated  by  act  of  the  Canadian  Par- 
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liament,  June  16th,  1856,  and  its  two  termini  fixed  by  the  act, 
viz.  :  Goderich  and  Fort  Erie.  At  the  time  of  incorporation 
all  the  corporators  were  foreigners,  and  at  no  time  since  has 
there  been  any  officer,  agent  or  managing  power  resident  or 
citizen  of  this  state,  with  the  single  exception  of  one  director 
for  a  short  time.  By  act  of  the  New-  York  legislature  (Cliap. 
360,  Laws  o/"1847,  Vol.  I  of  Laws,  p.  752),  the  defendants  are 
authorized  to  take  and  hold  real  estate,  for  the  purpose  of 
making  a  railway  from  the  river  shore  through  the  city  of 
Buffalo,  &c.,  and  for  that  purpose  the  sections  of  the  general 
railroad  act  relating  to  acquiring  title  to  real  estate  are  made 
applicable  to  this  corporation.  By  act  of  the  legislature  of 
New-  York,  passed  April  7th,  1858  (Chap.  121,  Laws  of  1858), 
"  The  Buffalo  and  Lake  Huron  "Railway  Company  "  is  de- 
clared to  be  a  corporation  under  the  general  railroad  act,  as  if 
organized  under  the  same  and  to  possess  the  privileges  and 
franchises,  and  be  subject  to  the  duties,  as  if  organized  under 
the  same. 


F.  J.  FiTKlAN,  for  plaintiff,  argued, 

First.  Assuming  the  defendant  to  be  a  foreign  corporation, 
then  the  attachment  should  stand.  The  affidavit  upon  which 
it  issues  is  sufficient.  (Code,  section  229  ;  HowanVs  N.  Y. 
Code,  p.  344  ;  Morgan  agt.  Avery,  7  Barb.  656  ;  Matter  of  (7m- 
wold,  13  Barb.  412.) 

The  next  question  is,  whether  the  defendant  is  a  corporation 
created  by  and  under  "the  laws  of  any  other  state  or  coun- 
try," within  the  meaning  of  section  227  of  the  Code,  and  on 
that  question  we  say  — 

First.  It  is  submitted  that  this  corporation  is  within  the  pro- 
visions of  the  Code,  section  227,  and  subsequent  sections  ;  and 
that  an  attachment  can  issue  against  its  property,  even  though 
the  New-York  act  (Laws  1858,  chap.  121)  should  have  all  the 
effect  claimed  for  it  by  the  defendant's  counsel. 

1st.  The  statute  gives  an  attachment  in  all  cases  where  the 
defendant  in  the  action  is  "  a  corporation  CREATED  by  or  un- 
der the  laws  of  any  other  state  government  or  country."  (Code, 
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section  227.)  This  language,  when  read  in  connection  with 
section  229  of  the  Code,  must  be  considered  as  a  definition  of 
what  is  meant  by  the  term  "  foreign  corporation,"  as  in  the 
latter  section. 

2d.  Conceding  to  the  New-York  act  the  effect  claimed  for  it 
by  the  defendant's  counsel,  still  the  corporation  is  left  within 
the  plain  letter  of  the  statute  authorizing  an  attachment.  Con- 
ceding (at  this  point)  that  it  is  possible  for  the  legislature  to  en- 
act impossibilities,  and  give  to  this  corporation  some  sort  of  a 
domicil  or  status  in  this  state ;  still,  is  it  not  true,  neverthe- 
less, that  this  corporation  was  CREATED  by  the  laws  of  Canada  ? 
If  it  existed  at  the  time  of  the  passage  of  the  New-York  act, 
by  the  same  name,  with  the  same  privileges  and  franchises, 
and  under  the  same  officers  and  direction,  and  all  this  by  the 
laws  of  Canada,  has  it  ceased  so  to  exist  by  any  act  of  New- 
York  ?  Will  the  counsel  contend  that  the  corporation  is  any 
the  less  a  body  "  created  "  by  the  laws  of  Canada  now,  than  it 
was  when  the  New- York  act  was  passed? 

/Second.  But  it  is  contended  that  the  act  of  the  New- York 
legislature  (Laws  of  1858,  chapter  121)  is  absolutely  null  and 
void,  and  of  no  effect  whatever. 

1st.  How  is  this  act  to  be  construed?  If  it  be  claimed  that 
it  was  intended  to  have  the  effect  of  making  this  corporation  a 
body  corporate  of  the  state  of  New-York,  without  destroying 
its  identity  as  a  corporation  by  the  laws  of  Canada,  and  leav- 
ing it  the  same  corporation  there  and  here — then  the  legisla- 
ture has  undertaken  a  moral  and  physical  impossibility.  A 
corporation  is  a  legal  entity,  a  creature  of  positive  law.  It  can- 
not migrate,  and  this  because  it  is  an  artificial  creature  of  the 
law  of  the  place  or  government  where  it  exists,  and  every  hour 
of  its  existence  is  by  force  of  that  law,  and  when  the  corpora- 
tors attempt  to  move  themselves  or  it  beyond  the  jurisdiction 
of  the  law  and  government  under  which  they  were  created  and 
exist,  the  privileges  and  franchises  they  hold  under  that  law 
must  FALL  FROM  THEM  ;  and  the  converse  of  the  proposition 
is  equally  true,  that  so  long  as  a  body  corporate  continues  to 
have  a  legal  existence  and  identity  under  the  government  and 


NEW-YORK  PRACTICE  REPORTS.  221 

Whitehoad  agt.  The  Buffalo  and  Lake  Huron  Railway  Co. 

laws  of  our  country,  that  same  body  politic  or  corporate  can- 
not by  possibility  have  a  legal  existence  and  identity  by  virtue 
of  the  laws  of  any  other  government  or  country.  It  is  as  im- 
possible as  for  the  same  man  to  exist  in  the  United  States  and 
Canada  at  the  same  time,  or  that  the  same  man  should  be  twice 
born,  or  begotten  by  two  fathers. 

It  is  conceded  that  the  legislature  of  this  state  may  confer 
privileges  and  franchises  upon  a  foreign  corporation,  but  these 
are  only  privileges  to  the  foreigner,  and  in  no  respect  changes 
his  character  or  identity.  And  should  it  be  contended  that 
that  only  is  what  was  intended  by  the  act,  then  I  answer  that 
there  is  no  provision  in  the  act  exempting  this  foreign  corpo- 
ration from  attachment. 

2d.  Will  the  counsel  contend  that,  by  virtue  of  his  New- 
York  act,  he  has  got  TWO  corporations — one  in  Canada  by  the 
laws  there,  and  one  here  by  the  laws  of  the  state  of  New- York  ? 
This  is  equally  impossible  with  the  other.  A  corporation  is 
one  personage  in  law :  it  is  indivisible  ;  it  is  impossible  that  a 
set  of  corporators,  with  a  corporate  name,  and  with  privileges, 
franchises,  directors,  officers  and  managers,  should  be  two  cor- 
porations, with  the  same  privileges,  franchises,  corporate  name, 
officers  and  managers,  at  the  same  time,  and  in  different  places 
and  jurisdiction.  This  would  be  to  endow  them  with  ubiquity. 
The  Siamese  twins  were  closely  connected,  but  one  was 
"Chang"  and  the  other  was  "^Eng;"  they  were  not  both  the 
same  person.  We  accept  the  doctrine  of  "  Trinity,"  by  faith, 
agreeing  at  the  same  time  that  it  is  beyond  the  comprehension 
of  finite  reason,  but  we  cannot  be  asked  to  accept  the  Lake 
Huron  Railway  by  faith ;  it  must  stand  in  our  courts,  if  at  all, 
by  law  and  reason. 

3d.  The  act  of  New- York  is  impossible  of  execution  in 
another  respect.  It  provides  that  this  corporation,  naming  it 
and  recognizing  its  previous  existence  as  a  body  corporate,  shall 
be  a  corporation  under  our  general  railroad  act,  as  if  formed 
under  that  act,  &c.,  and  possess  all  the  privileges,  and  be  sub- 
ject to  all  the  liabilities  granted  and  imposed  by  that  act.  Now 
it  is  impossible  that  the  provisions  of  the  general  railroad  act 
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should  apply  to  this  corporation.  They  are  utterly  inconsist- 
ent. The  courts  cannot  execute  the  act.  Every  section  would 
come  in  conflict  with  the  rights  of  the  corporators  and  corpo- 
ration under  the  Canada  law.  How  is  the  court  to  execute 
upon  this  company  the  provisions  of  our  act  as  to  the  slock 
management  of  the  road,  elections  of  the  officers,  individual 
liability  of  the  stockholders,  lien  of  laborers,  &c.  ?  It  is  im- 
possible. 

The  next  inquiry  is,  whether  the  plaintiff,  who  it  is  con- 
ceded is  a  non-resident  of  this  state,  is  for  that  reason  debarred 
from  maintaining  this  action.  It  is  conceded  plaintiff  is  not 
a  resident  of  this  state.  It  is  claimed  defendant  is  a  foreign 
corporation.  It  is  admitted  the  "  cause  of  action  "  did  not  arise 
in  this  state.  It  is  shown  by  the  papers  that  the  defendant  has 
property  within  this  state.  And  it  is  insisted  that  such  property 
is  the  subject  of  the  action  within  the  meaning  of  section  427  of 
the  Code,  sub.  2.  The  court  below  decided  to  the  contrary, 
and  on  that  ground  set  aside  the  attachment.  We  maintain 
the  court  erred, 

1st.  It  is  conceded  that,  at  common  law,  no  action  lay  in  our 
courts  against  a  foreign  corporation,  either  in  personam  or  in 
rem. 

2d.  The  Eevised  Statutes  (2  R.  S.,  part  3,  chapter  8,  title  4, 
§  15)  authorized  an  action  or  suit  against  a  foreign  corporation 
to  be  brought  by  attachment,  in  behalf  of  "  a  resident  of  this 
state."  Of  course  such  a  suit  was  necessarily  a  proceeding  in 
rem  against  the  property.  It  could  not  be  in  personam,  unless 
there  was  a  voluntary  appearance.  And  under  this  statute 
the  writ  of  attachment  was  the  process  by  which  the  suit  was 
commenced. 

3d.  Then  came  the  Code  of  1848,  providing  for  the  com- 
mencement of  all  suits  by  summons,  or  summons  and  com- 
plaint, abolishing  all  writs  or  process  whereby  actions  had 
been  before  commenced,  and  giving  an  order  of  attachment  as 
a  proceeding  in  the  action,  or  a  "provisional  remedy,"  but 
containing  no  provision  for  actions  against  "  foreign  corpora- 
tions. 
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4th.  The  Code,  therefore,  did  in  no  respect  change  the  nature 
of  actions  against  "  foreign  corporations  "  from  being  suits  in 
rem.  (4  How.  P.  R  276.) 

5th.  In  1849  (Laws,  chapter  107,  p.  142),  the  legislature  en 
acted  that  suits  might  be  commenced  against  foreign  corpora- 
tions, by  a  complaint  and  summons,  together  with  an  attach- 
ment as  now  provided  by  law,"  upon  all  contracts  executed 
and  delivered  within  this  state,  and  for  all  causes  of  actjon 
arising  within  this  state.  This  act  was  not  limited  to  residents 
of  this  state. 

6th.  Then  follows  the  Code  of  April  llth,  1849,  with  the 
427th  section  as  it  now  stands,  giving  an  action  against  a  for- 
eign corporation  by  a  resident  of  the  state,  for  "  any  cause  of 
action."  And  by  a  non-resident  when  the  "  cause  of  action 
shall  have  arisen,  or  the  subject  of  the  action  be  situated  within 
this  state." 

We  maintain,  therefore,  that  in  all  actions  against  foreign 
corporations,  when  the  object  and  purpose  of  the  action  is  to 
enforce  payment  of  a  debt  or  demand  out  of  the  property  of 
such  corporation  in  this  state,  by  virtue  of  attachment  and 
judgment,  the  subject  of  the  action  is  the  property  sought  to  be 
sequestered. 

1st.  It  is  decided  by  every  court  which  has  spoken  on  the 
subject,  that  such  an  action  is  a  proceeding  in  rem,  and  not  in 
personam.  (4  How.  P.  R.  275  ;  13  How.  516;  5  How.  183.) 

This  proposition  is  fully  conceded  by  the  j  udge  at  special 
term. 

2d.  This  last  proposition  ought  to  be  decisive  of  the  case. 
If  it  be  a  proceeding  in  rem,  what  other  subject  can  there  be  for 
the  suit  to  affect  but  the  property  ? 

3d.  The  learned  judge,  at  special  term,  holds  that  the  subject 
of  the  action  is  the  claim  asserted  by  plaintiff,  and  "  the  satis- 
faction of  which  he  seeks  out  of  the  property  attached  which 
he  concedes  to  belong  to  defendant."  With  respect  it  is  sub- 
mitted, this  is  confounding  the  "  subject  "  with  the  "  cause  " 
of  action.  Every  action  may  be  said  to  have  three  elements. 
The  cause — -the  object  and  purpose — and  the  subject.  Express 
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mention  is  made  of  two  of  these  elements  in  the  section  of  the 
Code  under  consideration.  In  this  case,  what  is  plaintiff's 
cause  of  action  ?  What  brings  him  into  court  ?  It  is  that 
there  is  a  contract  and  a  breach,  for  which  plaintiff  claims  com- 
pensation in  damages.  If  the  word  "claim  "  be  used  in  the 
sense  of  the  plaintiff's  demand,  as  it  sometimes  is,  then  it  is 
equivalent  to  the  "  cause  of  action,"  or  the  contract  and  breach. 
If  it  be  meant  to  signify  by  it  merely  the  prayer  for  relief,  or 
the  asking  the  aid  of  the  court,  then  it  has  no  legal  significa- 
tion whatever  in  the  question  at  issue.  But  in  no  sense  can  it 
be  said  to  be  the  "  subject  of  the  action."  The  cause  of  action 
and  claim  exists,  and  belongs  to  the  plaintiff  before  any  suit, 
and  without  any  interference  by  the  court.  It  is  that  which 
sets  the  court  in  motion.  The  "  object  "  of  the  proceedings 
in  court — the  end  sought  to  be  obtained  is  to  subject  the  person 
or  property  or  both,  of  the  defendant,  to  answer  plaintiff 's  claim. 
The  "  subject "  upon  .which  the  court  acts  is  the  person  or 
property  of  the  defendant.  In  this  case  it  is  not  the  person  of 
the  defendant.  That  is  beyond  the  reach  of  the  court,  and 
cannot  be  brought  within  its  jurisdiction,  unless  by  voluntary 
appearance.  But  the  property  of  the  defendant  is  within  the 
power  of  the  court,  and  is  the  only  matter  or  thing  which  can 
be  subjected  to  the  plaintiff's  claim.  If  this  was  an  action  of 
replevin  for  personal  property,  or  ejectment  for  real  estate,  can 
there  be  a  doubt  that  the  property  sought  to  be  reached  \vould 
be  the  "  subject  of  the  action  ?"  Yet  in  both  such  cases  per- 
sonal judgment  could  be  rendered  against  the  defendant.  Cer- 
tainly, then,  in  a  proceeding  wholly  in  rem,  what  can  be  the 
subject  of  the  action  but  the  rem  f  (Ready  agt.  Stewart,  1  Code 
R.  F.  S.  298.) 

4th.  The  foregoing  is  sustained  by  authority.  One  of  the 
definitions  of  the  word  "  subject  "  is  "  to  cause  to  undergo,  as 
to  subject  a  substance  to  a  white  heat,"  &c.,  so  the  "  subject ' 
is  that  on  which  any  "  mental  "  or  "  physical  "  operation  is 
performed.  In  logic  it  is  that  concerning  which  anything  is 
affirmed  or  denied.  ( Webster's  Dictionary.} 

So  in  the  case  of  Clark  agt.  The  New-Jersey  Steam  Naviga- 
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tion  Co.  (I  Story's  Circuit  Court  Repoits,  531).  This  was  a 
libel  filed  in  the  district  court  of  Khode  Island,  and  an  attach- 
ment issued  thereon  against  the  property  of  defendants  in  that 
district.  Plea  that  defendants  were  a  corporation  of  New-Jer- 
sey, and  that  they  could  not  be  sued  or  their  property  attached 
in  the  courts  of  any  other  district  or  state.  Judge  STORY  de- 
cided that  although  an  action  in  personam  could  not  be  sus- 
tained against  a  foreign  corporation  (unless  it  voluntarily 
appear),  yet  as  to  property  of  such  corporation  within  the 
jurisdiction,  an  action  would  lie  to  reach  it,  in  which  case  the 
proceeding  was  in  rem,  and  the  property  the  subject  of  the 
action. 

It  is  claimed  Ready  agt.  Stewart  (1  Code,  R.  N.  S.  297)  is  in 
point  for  us.  It  was  there  held,  where  both  parties  were  resi- 
dents of  Maryland,  and  the  causes  of  action  arose  there,  that 
the  plaintiff  could  maintain  an  action  against  the  defendant 
here  by  an  attachment  of  his  property  here.  And  that  because 
— although  the  court  got  no  jurisdiction  of  the  person  of  the 
defendant,  it  had  jurisdiction  over  all  property  in  this  state — 
and  in  such  cases,  the  properly  arid  not  the  person  was  the  sub- 
ject matter  of  the  action.  The  language  of  the  judge  is  too 
plain  to  be  mistaken  on  this  point.  So  in  Brewster  agt.  Michi- 
gan Central  Railroad  Company  (5  Howard,  183),  the  court  set 
aside  a  personal  judgment  against  a  foreign  corporation,  by 
service  upon  an  agent  in  this  state.  WELLES,  J.,  says,  "  The 
extent  of  power  of  the  court  over  a  foreign  corporation,  where 
there  has  not  been  a  voluntary  appearance  in  the  action,  is  t ) 
subject  the  property  and  effects  of  such  corporation  within  this 
state  to  the  payment  of  its  debts,  by  a  judgment  in  rein  as  to 
such  property  and  effects  after  the  same  has  been  attached,"  &c. 
If  the  purpose  and  the  power  of  the  court  is  solely  to  "  subject" 
property,  Avhat  can  be  the  "  subject  of  the  action  "  but  the 
property  sought  to  be  subjected? 

Again,  the  alterations  which  have  been  made  in  sections  113 
and  114  of  the  Code  of  1848  (now  sections  134  and  135)  should 
have  much  \vcight  in  giving  a  c  mstraction  to  section  427.  The 
first  Code  of  1848  contained  no  proviso,;  whatever  for  suing 

VOL.  XVIII.  15 


226  NEW-YORK  PRACTICE  REPORTS. 

Whitehead  agt.  The  Buflalo  and  Lake  Huron  Railway  Co. 

a  foreign  corporation,  or  for  publication  of  a  summons  in  such 
case.  (See  sections  113,  114.)  Then  came  the  Code  of  1849, 
adding  section  427 — changing  sections  113  and  114  to  134 
and  135,  and  amending  section  135,  so  that  service  of  summons 
might  be  made  by  publication  in  cases  "  where  the  defendant  is 
a  foreign  corporation."  Then  came  the  decision  of  SILL,  J.,  in 
4th  Howard  P.  R.  276,  holding  that  service  of  summons  upon 
an  agent  of  &  foreign  corporation  here  was  of  no  effect,  and  that 
no  judgment  in  personam  could  be  obtained  against  a  foreign 
corporation  without  a  voluntary  appearance.  Of  course,  un- 
der such  an  adjudication,  the  provisions  for  making  service  of 
a  summons  by  publication,  upon  a  foreign  corporation,  was  of 
no  avail.  But  in  order  that  the  proceeding  in  rein  against 
the  property  of  the  corporation  might  not  fail  for  want  of  some 
way  to  serve  a  summons  (which  was  the  only  way  provided 
for  commencing  any  action  whatever),  the  amendments  of 
1851  provided  for  service  in  such  case  only  on  a  foreign  corpo- 
ration. To  the  first  subdivision  of  section  134  they  added  the 
words,  "  but  such  service  can  be  made  in  respect  to  a  foreign  corpo- 
ration only  when  it  has  property  within  this  state,  or  the  cause  of 
action  arose  therein;"  and  to  the  first  subdivision  of  section 
135  they  added  these  words,  "  and  has  property  within  this 
state,  or  the  cause  of  action  arose  therein ;"  thus  providing  for 
the  commencement  of  actions  in  the  two  cases  mentioned  in 
subdivision  2  of  section  427,  and  showing  conclusively  that 
the  legislature  which  made  these  amendments  understood  the 
term,  "  snbje^i  ftJie  action  shall  be  situated  within  this  state,"  as 
used  in  sect-  ji  427,  to  mean  precisely  the  same  as  the  words, 
"property  within  this  state"  used  in  sections  134  and  135. 

The  learned  jndge,  at  special  term,  answers  this  by  saying 
that,  "  this  construction  would  create  a  direct  repugnancy  be- 
tween the  sections  in  question."  "With  respect,  we  submit  the 
"  repugnacy  "  is  created  by  the  construction  which  the  court 
gives  to  section  427.  Let  that  section  have  the  construction 
we  contend  for,  and  there  is  no  repugnancy,  but  all  the  sec- 
tions would  harmonize,  not  only  with  each  other,  but  with  the 
manifest  understanding  of  the  legislature. 
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The  case  of  Bank  of  Commerce  agt.  The  Rutland,  &c.,  Rail- 
road (10  How.  P.  R.  1)  is  no  authority  against  us.  That  case 
turned  upon  the  other  clause  of  section  427,  and  the  question 
was,  whether  the  cause  of  action  did  or  did  not  arise  within  this 
state ;  and  the  suit  being  upon  a  bill  of  exchange  payable  here, 
the  court  held,  that  the  cause  of  action  arose  here,  and  for  that 
reason  held  the  proceedings  valid.  It  is  true  that  Justice 
HAND  did  remark,  in  passing,  that  the  property  was  not  the 
subject  of  the  suit  But  that  point  was  not  up  at  all,  or  dis- 
cused  by  counsel.  The  remark  was  dictum — unnecessary  for 
the  decision  of  the  case,  and  it  is  clear  the  judge  had  given  it 
no  examination;  for  in  the  same  sentence  he  uses  the  words, 
"  subject  matter  of  the  action,"  thus  interpolating  a  word  not 
in  the  statute,  and  which  gives  to  the  word  "subject"  a 
much  broader  signification  than  it  would  have  without  such 
word. 

To  the  point,  that  a  suit  against  a  foreign  corporation,  and 
an  attachment  against  its  property,  is  a  proceeding  in  rem.  (See 
13  Howard's  Practice  Rep.  516,  and  all  oilier  authorities  therein 
cited.) 

L<istly.  If  it  be  claimed  that  the  act  of  the  New- York  legis- 
lature (chapter  121,  Laws  1858)  had  the  effect  to  create  or  or- 
ganize a  new  corporation  within  this  state,  then  we  contend  it 
is  in  conflict  with  the  constitution,  and  void. 

Section  1st,  article  8th,  of  the  constitution,  provides  that 
"  corporations  shall  not  be  created  by  special  act,  except  for 
municipal  purposes,  and  incases  where,  in  the  judgment  of  the 
legislature,  the  object  of  the  corporation  cannot  be  obtained  un- 
der general  laws." 

1st.  This  is  a  special  act 

2d.  It  is  not  a  municipal  corporation. 

3d.  The  object  to  be  attained  by  this  corporation  is  to  con- 
struct, own  and  operate  a  railroad,  and  hold  sufficient  real  and 
personal  property  for  that  purpose. 

4th.  That  these  objects  can  be  obtained  by  general  laws,  has 
been  adjudged  by  the  legislature  by  at  least  a  dozen  acts  ;  and 
the  same  thing  was  fully  adjudged  by  the  act  in  question, 
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by  its  attempts  to  make  this  a  corporation  under  the  general 
act. 

WM.  W.  MAXN,  for  defendants,  argued, 
I.  The  order  discharging  the  order  of  attachment  in  this  ac- 
tion should  be  sustained,  because : 

1.  The  defendant  is  a  corporation  under  the  laws  of  the  state 
of  New-York,  to  authorize  the  formation  of  railroad  companies 
and  regulate  the  same,  passed  April  2d,  1850.     (Vide  Session 
Laics  1858,  chapter  121,  p.  226.) 

2.  The  act  of  1858,  declaring  the  defendant  a  corporation 
under  the  general  railroad  law  of  1850,  is  valid,  and  not  a  vio- 
lation of  the  first  section  of  article  8th  of  the  constitution  of 
the  state  of  New- York.     (Morris  agt.  The  People,  3d  Denio, 
382,  opinion,  p.  394;  Suydam  agt.  Moore,   8  Barb.  S.  C.  Rep. 
358,  opinion,  364;  Syracuse  City  Bank  agt.  Davis,  16  Barb.  S. 
C.  188  and  193  ;  15  do.  657-663.) 

I.  If,  in  the  opinion  of  the  court,  the  defendant  is  a  foreign 
corporation  and  liable  to  attachment,  then  we  say  the  plaintiff 
has  not  made  out  a  case. 

By  section  229  of  the  Code,  an  attachment  may  issue  in  favor 
of  any  person,  when  it  shall  appear  that  the  defendant  is  a  for- 
eign corporation,  and  that  a  cause  of  action  exists. 

By  the  affidavit  upon  which  the  order  of  attachment  was 
made,  it  does  not  appear  that  a  cause  of  action  in  favor  of 
plaintiff  against  defendant  exists.  The  plaintiff  swears  defend- 
ant is  indebted  to  him  for  ..work,  &c.,  $160,000.  It  does  not 
appear  that  the  debt,  if  any,  was  due  or  when  it  became  due. 
It  specified  the  amount  of  the  claim,  but  does  not  specify  the 
grounds  of  the  claim. 

II.  Section  427  of  the  Code,  relative  to  actions  against  for- 
eign corporations,  provides  that  actions  may  be  maintained  : 

1st.  By  a  resident  of  the  state,  for  any  cause  of  action. 

2d.  By  a  plaintiff  not  resident  when  the  cause  of  action  shall 
have  arisen  in  this  state,  or  the  subject  of  the  action  shall  be 
situated  within  the  state. 

The  affidavit  upon  which  the  order  of  attachment  was  mado 
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is  defective,  in  that  it  shows  the  defendant  to  be  a  foreign  cor- 
poration, but  does  not  show  that  the  plaintiff  is  a  resident  of 
this  state,  or  that  the  cause  of  action  arose  here,  or  the  subject 
of  the  action  is  situated  here. 

The  remedy  by  attachment  under  the  Code  is  a  provisional 
one,  and,  unless  the  plaintiff  can  maintain  his  action,  no  attach- 
ment can  issue  or  be  maintained. 

The  defendant's  affidavits  show,  that  the  plaintiff  is  a  non- 
resident, and  that  the  cause  of  action,  if  any,  arose  in 
Canada. 

By  the  court — GREENE,  P.  J.  The  only  question,  which  I 
deem  it  necessary  to  decide  on  this  motion  is,  whether,  conced- 
ing the  defendant  to  be  a  foreign  corporation,  it  is  liable  to 
be  sued,  or  rather  to  be  proceeded  against  under  our  statutes, 
which  provide  for  the  appropriation  by  judicial  proceedings  of 
the  property  of  such  corporations  situated  in  this  state,  to  the 
payment  of  their  debts.  There  are  a  few  elementary  proposi- 
tions material  in  the  consideration  of  this  question,  which  need 
only  to  be  stated. 

First.  No  valid  judgment  in  pe.rsona.rn,  or  which,  proprio 
vigore,  creates  or  declares  an  obligation  to  pay  money  or  per- 
form any  legal  obligation,  can  be  pronounced  by  any  judicial 
tribunal,  until  it  has  first  obtained  jurisdiction  over  the  party 
against  whom  the  judgment  is  pronounced  by  the  ordinary 
process  of  the  common  law,  or  in  the  equivalent  language  of 
our  state  and  federal  constitutions,  "by  due  process  of  law" 

Second.  A  corporation  can  have  no  local  habitation  beyond 
the  territorial  bounds  of  the  government,  by  whose  laws  it  was 
created,  and  hence  no  jurisdiction  in  invltum  of  it,  a  quasi  cor- 
poration, can  be  obtained  in  a  country,  subject  to  any  other 
government.  But, 

Thirdly.  All  property  within  the  jurisdiction  of  any  gov- 
ernment is  necessarily  subject  to  the  control  of  its  laws,  and 
may  rightfully  be  appropriated  by  those  laws  to  the  payment 
of  the  debts  of  its  owner,  at  such  times  and  upon  such  condi- 
tions as  may,  by  such  government,  in  the  exercise  of  a  reason- 
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able  discretion,  be  deemed  just.  And  as  this  right,  as  well  as 
the  manner  of  exercising  it,  depends  upon  the  laws  of  the 
country  where  the  property  is  situated,  it  must  be  exercised  in 
all  respects  in  subjection  to  those  laws.  The  true  points  of 
inquiry,  therefore,  are :  to  what  extent  do  the  laws  of  this 
state  subject  foreign  corporations  to  proceedings  in  its  courts 
for  that  purpose,  and  by  whom  and  for  what  causes  may  such 
proceedings  be  instituted  ? 

Prior  to  the  adoption  of  the  Code,  the  Revised  Statutes  pro- 
vided that  suits  brought  in  the  supreme  court,  by  a  resident  of 
this  state,  against  any  corporation  created  by  the  laws  of  any 
other  state,  &c.,  for  the  recovery  of  any  debt  or  damages,  might 
be  commenced  by  attachment.  (2  R.  S.  457, 157.)  Until  the 
enactment  of  this  statute,  it  seems  to  have  been  conceded,  that 
under  our  laws  no  proceedings  could  be  taken  against  foreign 
corporations,  except  in  cases  where  the}^  appeared  voluntarily, 
or  in  other  words,  that  our  courts  had  no  common  law  juris- 
diction over  such  corporations,  and  could  acquire  none  with- 
out their  consent.  (See  opinion  o/SlLL,  J.,  in  Ilulbert  agt.  The 
Hope  Mutual  Ins.  Co.,  4  How.  P.  R.  276  ;  Matter  of  McQueen 
and  others  agt.  The  Middletown  Manufacturing  Co.,  16  John.  R. 
5,  and  I  R.  S.tp.  163,  §  23,  §  21,  p.  162,  and§  1,  p.  157.)  In 
the  case  last  cited,  it  was  held,  that  the  provisions  of  the  act 
under  which  the  case  arose  applied  to  natural  persons  only. 
(Opinion  of  SPENCER,  J.,  pages  6  and  7.)  The  Code  as  first 
enacted  (Laws  of  1848,  chap.  379,  p.  497)  contained  no  pro- 
vision for  the  commencement  of  ''actions"  against  foreign 
corporations.  By  an  act  passed  March  15th,  1849  (!  aivs,  ch. 
107,  p.  142),  the  15th  section  of  the  Eevised  -Statutes,  above 
cited,  was  amended,  so  as  to  provide  that  suits  might  be 
brought  in  the  supreme  court  and  court  of  common  pleas,  in 
the  city  of  New-York,  against  any  corporation  created  by  the 
laws  of  any  other  state,  &c.,  for  the  recovery  of  any  debt,  &c., 
arising  upon  contract  made,  executed  and  delivered  within  this 
state,  or  upon  any  cause  of  action  arising  therein,  that  such 
suits  might  be  commenced  by  complaint  and  summons,  together 
with  an  attachment  as  then  provided  by  law,  and  that  such 
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complaint  and  summons  might  be  served  in  the  manner  pro- 
vided by  sections  113  and  114  of  the  Code  of  Procedure.  By 
a  subsequent  act  passed  April  llth,  1849  (Laivs,  chap.  438,  p. 
613),  the  Code  was  revised  and  amended,  "  so  as  to  read,"  as 
provided  by  the  latter  act.  By  this  act,  several  new  sections 
were  added  to  the  Code,  among  them  were  sections  227  to  243 
inclusive,  and  section  427.  By  the  latter  section  it  was  pro- 
vided that  an  action  against  a  corporation  created  by  the  laws 
of  any  other  state,  &c.,  might  be  brought  in  the  supreme  court, 
the  superior  court,  or  court  of  common  pleas  of  the  city  of 
New-York,  in  the  following  cases  : 

1st.  By  a  resident  of  the  state,  "/or  any  cause  of  ac- 
tion." 

2d.  By  a  plaintiff  not  a  resident  of  this  state,  when  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  the  action  shall 
be  situated  ivithin  this  state. 

This  section  has  remained  unchanged  until  the  present  time. 
Section  227  provided  that,  in  an  action  for  the  recovery  of 
money,  an  attachment  might  be  issued  as  a  security  for  the 
satisfaction  of  such  judgment  as  the  plaintiff  might  recover, 
among  other  cases,  where  the  action  was  against  a  corporation 
created  by  the  laws  of  any  other  state,  &c. 

The  following  sections  to  243,  inclusive,  prescribe  the  pro- 
ceedings upon  such  attachment.  These  section?,  with  the  ex- 
ception of  certain  amendments  to  sections  227,  229  and  241, 
which  in  no  way  affect  the  question  under  consideration,  re- 
main as  they  were  originally  enacted.  Sections  134  and  135, 
in  the  act  of  1849,  which  are  substituted  for  sections  113  and 
114,  in  the  Code  of  1848,  and  which  contain  amendment?, 
which  need  not  be  here  noticed,  prescribe  the  manner  of 
serving  the  summons  in  all  cases. 

By  act  passed  July  10th,  1851  (Session  Laics  of  1851),  the 
Code  was  again  amended.  By  that  act  sections  134  and  135 
were  amended  in  the  following  particulars,  supposed  to  be  ma- 
terial to  the  question  under  consideration : 

By  the  first  subdivision  of  section  134  of  the  Code,  as 
amended  in  1849,  as  by  the  same  subdivision  of  the  corre- 
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spending  section  (113)  of  the  Code  of  1848,  it  was  provided  that 
if  the  suit  was  against  "a  corporation"  the  summons  should 
be  served  by  delivering  a  copy  thereof  to  the  president  or  other 
head  of  the  corporation,  secretary,  cashier  or  managing  agent 
thereof.  By  the  amendment  of  1851,  the  following  clause  was 
added  to  the  first  subdivision  of  section  134 : 

"But  such  service  can  be  made  in  respect  to  a  foreign  cor- 
poration only,  when  it  has  property  within  this  state,  or  the 
cause  of  action  arose  therein." 

Section  135  of  the  Code,  as  amended  in  1849,  provided, 
that  when  the  person,  upon  whom  the  service  was  to  be 
made,  could  not  be  found  in  the  state,  the  court  or  a  judge 
might  grant  an  order,  that  the  service  be  made  by  the  publi- 
cation of  the  summons  among  other  cases,  "  when  the  defend- 
ant is  a  foreign  corporation."  By  the  amendment  of  1851,  it 
was  provided  that  service  by  publication  might  be  made  "  when 
the  defendant  is  a  foreign  corporation,  and  has  property  within 
the  state,  or  the  cause  of  action  arose  therein." 

It  is  conceded  that  this  action  is  not  brought  "  by  a  resident 
of  this  state,  nor  upon  a  contract  made,  executed  or  delivered 
within  this  state." 

It  follows,  therefore,  that  neither  the  provisions  of  the  Re- 
vised Statutes  above  cited  (2  R.  S.  459,  §  15),  nor  the  amend- 
ment of  that  section  adopted  in  1849  (Laws  of  1849,  ch.  107, 
p.  142),  have  any  application  to  this  case,  and  if  this  proceed- 
ing can  be  sustained  at  all,  the  authority  for  it  must  be  found 
in  the  provisions  of  the  Code.  The  provisions  of  section  427 
have  been  quoted,  and  they  seem  to  me  decisive  of  this  ques- 
tion. That  the  courts  of  this  state  have  no  common  law  juris- 
diction over  or  power  to  render  judgments  in  personam  against 
foreign  corporations  is  clear,  both  upon  principle  and  authority. 
(Seethe  cases  above  cited,  and  Brewsler  agt.  The  Michigan  Central 
Railroad  Co.,  5  How.  P.  R.  183.)  The  proceeding  against  a 
foreign  corporation,  though  termed  an  "  action  "  against  it,  is 
merely  a  proceeding  in  re/??,  or  a  quasi  proceeding  in  rem,  the 
object  and  sole  effect  of  which  are  to  appropriate  its  property, 
witnin  the  jurisdiction  of  the  court,  to  the  payment  of  the 
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debts  of  the  corporation.  That  proceeding  can  be  instituted 
only  by  the  persons  and  for  the  causes  prescribed  by  the  stat- 
utes of  the  state.  (Case  agt.  Ohio  Insurance  (70.,  2  C.  R.  82.) 
The  section  last  cited  provides  that  this  proceeding  or  "  action  " 
may  be  instituted  by  a  resident  of  this  state,  for  any  cause  of 
action,  and  by  a  plaintiff  not  a  resident,  when  the  cause  of  ac- 
tion shall  liace  arisen,  or  the  subject  of  the  action  shall  be  situated 
within  this  state.  We  have  seen  that  the  plaintiff  is  not  "  a 
resident  of  this  state."  It  is  admitted  by  the  affidavits  on  both 
sides,  that  the  contract,  upon  which  the  action  is  brought,  was 
executed,  and  that  the  breach  of  it,  for  which  the  damages  are 
claimed,  took  place  in  Canada.  There  can,  therefore,  be  no 
pretence  that  the  cause  of  action  "  arose  in  this  state."  I  think 
it  is  equally  clear  that  "  the  subject  of  the  action  "  was  not 
situated  within  this  state.  What  is  the  subject  of  the  action? 
Not  certainly  the  title  to  the  property  attached,  for  the  plain- 
tiff asserts  no  such  title  here  ;  he  claims  the  right  to  have  that 
property  appropriated  to  the  payment  of  an  alleged  debt  duo 
to  him  from  the  defendant.  But  this  right  is  neither  ques- 
tioned nor  questionable,  if  his  right  to  maintain  this  proreding 
is  conceded.  The  subject  of  the  action  is  the  claim  'therein  as- 
serted by  him,  and  the  satisfaction  of  which  he  seeks  out  of  the 
property  attached,  which  he  concedes  to  belong  to  the  defend- 
ant. (/See  tJie  opinion  of  HAND,  J.,  in  the  case  of  The  B  ntk  of 
Commerce  agt.  The  Rutland  and  Washington  Railroad  Co.,  10 
How.  P.  R.  8.)  On  the  argument,  the  plaintiff  referred  to  the 
case  of  Ready  agt.  /Stewart  (1  C.  R.  N.  &  298),  as  sustaining  the 
position  in  question. 

But  I  do  not  so  understand  the  opinion  of  the  learned  judge 
who  delivered  the  opinion  in  that  case.  lie  says  the  term,  "sub- 
ject of  the  action,"  relates  to  the  nature  of  the  action,  or  the 
"  thing  "  sought  to  be  obtained  by  the  judgment  to  be  given, 
but  not  at  all  to  the  "person  of  the  defendant."  The  learned 
judge  was  commenting  upon  the  3d  subJivision  of  section 
135  of  the  Code,  which  requires  that,  in  the  case  of  u  non- 
resident defendant,  who  has  property  in  the  state,  and  the 
action  avisos  on  contract-,  the  court  should  have  juris- 
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diction  of  the  subject  of  the  action.  Now,  the  thing  sought 
to  be  obtained  by  the  judgment  was,  the  establishment  of 
the  claim  asserted  in  the  action.  The  idea  that  the  learned 
judge  was  combatting  was,  as  I  understand  his  language, 
simply  that  the  term,  "jurisdiction  of  the  subject  of  the  ac- 
tion," did  not  mean  jurisdiction  of  the  defendant. 

It  was  also  urged  on  the  argument,  on  the  authority,  I  sup- 
pose, of  a  suggestion  of  Justice  HAND,  in  the  case  above  cited, 
that  the  amendment  of  sections  134  and  135,  limiting  the  ser- 
vice of  summons,  as  in  those  sections  prescribed,  to  cases  where 
the  cause  of  action  arose  in  the  state,  or  the  defendant  had 
property  therein,  is  to  be  construed  as  modifying  section  427, 
so  as  to  make  a  foreign  corporation  liable  to  an  action,  when- 
ever it  has  property  in  the  state.  This  construction  would 
create  a  direct  repugnancy  between  the  sections  in  question. 
This  consequence  should,  and  I  think  may  be  avoided  by 
limiting  the  provisions  of  each  section  to  the  apparent  object 
of  the  section.  Section  427  specified  the  cases  in  which  ac- 
tions might  be  brought  against  foreign  corporations,  and  sec- 
tions 134  and  135  prescribed  the  manner  of  serving  the 
summons  in  certain  classes  of  cases,  without  regard  to  the  right 
to  maintain  the  action  in  any  particular  case.  The  object  of 
these  sections,  I  apprehend,  was  to  provide  for  a  service  in  all 
cases,  where,  assuming  the  right  to  institute  an  action,  such 
service  would  be  of  any  utility  to  the  party  ;  and  while  it  may 
be  difficult  in  all  cases,  and  especially  in  cases  like  that  now 
under  consideration,  to  perceive  a  perfect  adaptation  of  all  the 
provisions  of  these  sections  to  this  object,  I  think  it  would  be 
still  more  difficult  to  give  them  the  effect  of  enlarging  the  pro 
visions  of  another  section  in  which  the  right  to  maintain  this 
class  of  actions  is  plainly  defined,  and  as  plainly  limited.  In 
short,  the  authority  to  maintain  these  actions  is  given  by  sec- 
tion 427,  and  the  practice  in  them,  so  far  as  the  service  of  the 
summons  is  concerned,  is  regulated  by  sections  134  and  135, 
and  this,  I  think,  is  the  only  effect  of  these  sections  in  such 
cases. 

It  is  settled  by  well-considered  authorities,  that  proof  of 
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jurisdictional  facts  is  not  essential  to  establish  the  regularity 
of  the  service  of  a  summons  upon  a  foreign  corporation.  The 
attachment  may  be  issued  at  the  time  of  issuing  the  summons, 
or  " at  any  time  aftenuards"  (Hulbert  agt.  The  Hope  Mutual 
Insurance  Company,  above  cited,  and  Bates  agt.  The  New-  Or- 
leans, Jackson  and  Or  eat  Nerthern  Railroad  Co.,  13  II.  P.  R. 
516.)  The  corporations  proceeded  against  by  summons  be- 
fore the  issuing  of  an  attachment  may,  on  motion,  contest  these 
facts,  and  the  plaintiff  may,  on  a  motion  to  set  aside  the  ser-- 
vice  of  the  summons,  produce  the  proof  necessary  to  show  his 
right  to  proceed  against  the  corporation  and  thus  sustain  his 
proceedings.  (Cases  above  cited.) 

It  is  not  until  the  plaintiff  procures  his  attachment,  which  is 
to  operate  upon  the  property  of  the  corporation,  and  which  ef- 
fects and  eventually  consummates  the  whole  object  of  the  pro- 
ceeding, that  the  plaintiff  is  bound  to  prove  the  acts  upon 
which  jurisdiction  to  entertain  the  proceedings  depends. 

As  the  plaintiff  in  this  case  was  not  a  resident  of  the 
state,  and  as  the  cause  of  action  did  not  arise,  and  the  sub- 
ject of  it  is  not  situated  within  this  state,  it  follows  that  the 
court  has  no  jurisdiction  of  the  proceeding. 

And  the  order  to  discharge  the  attachment  must  be  affirmed 
with  $10  costs. 

MARVIN,  GROVER  and  DAVIS,  Justices,  concurring. 


SUPEEME  COUET. 

ATKINSON  agt.  COLLINS. 

Where,  in  an  action  for  work  and  labor,  there  is  a  special  contract  between  tho 
parties,  if  not  completed  or  executed,  as  to  its  terms,  the  plaintiff  should  state 
it,  or  refer  to  it  in  his  complaint;  if  he  does  not,  the  defendant  has  a  right  to 
set  it  up,  and  urge  it  in  his  defence. 

Whether,  under  the  Code,  where  the  special  contract  is  executed,  the  plaintiff 
may  declare  generally  for  whatever  is  alleged  to  be  due  for  the  work,  labor  and 
services,  without  any  reference  to  the  contract,  as  under  the  former  system 
of  pleading,  qwzre? 
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New -York  General  Term,  Xov.,  18-^9. 

By  the  court — CLERKE,  Justice.  This  action  was  brought 
to  recover  for  work  and  labor  performed  by  plaintiff  for  de- 
fendant, in  painting  ward  school  No.  3i,  in  the  city  of  New- 
York.  The  defendant  had  made  a  contract  with  the  school 
officers  of  the  13th  ward,  to  furnish  and  provide  all  the  car- 
penter's work  and  materials  for  the  erection  and  completion 
of  four  wings,  and  other  alterations  inside  of  the  main  build- 
ing of  said  school,  including  painting  and  other  work  ;  and  it 
was  in  consequence  of  this  contract  that  the  defendant  era- 
ployed  the  plaintiff  as  a  sub-contractor  for  a  portion  of  the 
work. 

The  defence  set  up  that  the  work  was  done  under  a  special 
contract,  and  that  the  work  had  never  been  accepted  by  the 
superintendent  of  the  school  buildings,  or  by  the  school  officers 
of  the  ward. 

There  was  a  claim  for  extra  work,  for  which  the  jury  ren- 
dered a  verdict ;  but,  for  the  work  referred  to  in  the  contract 
between  plaintiff  and  defendant,  nothing  was  allowed — the 
judge  deciding  that  the  only  question  of  fact  he  should  submit 
to  the  jury  was  as  to  the  extra  work. 

The  general  rule  is,  that  evidence  of  services  performed 
under  a  special  agreement  will  not  maintain  a  general  count 
for  work,  labor,  and  services ;  but  where  the  terms  of  a  special 
agreement  are  consummated — in  other  words,  where  it  is  what 
the  law  calls  executed — an  obligation  arises,  for  which  what 
was  formerly  known  as  a  general  indebitatus,  assumpsit  will 
lie — that  is,  where  the  contract  is  executed,  it  would  not  have 
been  necessary  to  declare  specially  on  the  contract,  but  the 
plaintiff  may  declare  generally,  for  whatever  was  alleged  to  be 
due  for  the  work,  labor,  and  services,  without  any  reference 
to  the  contract. 

"Whether  this  rule  applies  now — whether,  even  if  the  terms 
of  the  contract  are  completed,  the  plaintiff  can  allege  a  general 
demand,  without  any  reference  to  the  contract,  is  very  ques- 
tionable. The  Code,  which  is  generally  deemed  to  have  re- 
laxed the  rules  of  pleading,  requires,  in  many  instances,  a 
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strictness  unknown  to  pleading  in  its  degenerate  days — its 
provision  neutralized  by  the  "  general  issue,"  and  the  other 
laxities,  existing  at  the  time  of  the  introduction  of  the  Code. 
For  example,  the  Code  (§  142)  requires  that  the  complaint 
shall  contain  a  plain  and  concise  statement  of  the  facts  consti- 
tuting a  cause  of  action.  Now,  where  there  is  an  agreement 
to  perform  certain  work,  whether  the  terms  of  that  agreement 
have  been  completed  or  not,  it  would  seem  that  the  agreement 
is  one  of  the  essential  facts,  constituting  the  cause  of  action, 
and  should,  it  may  with  great  plausibility  be  urged,  be  con- 
tained, in  all  cases,  in  the  complaint.  But  it  is,  probably,  un- 
necessary to  discuss  this  question  at  present.  We  shall  con- 
sider this  case  as  if  the  Code  had  not  introduced  a  rule  stricter 
than  that  which  prevailed  under  the  old  system. 

If,  then,  there  was  a  special  contract  between  the  plaintiff 
and  defendant,  and  if  it  was  not  completed  or  executed  as  to 
its  terms,  the  plaintiff,  according  to  the  rule  under  that  system, 
ought  to  have  stated  it,  or  referred  to  it  in  his  complaint,  and 
not  having  done  so,  the  defendant  had  a  right  to  set  it  up,  and 
to  urge  it  in  his  defence.  It  is  not  denied  that  a  special  con- 
tract had  been  duly  executed  between  the  plaintiff  and  de- 
fendant, and  that  it  provided,  when  the  graining  was  done, 
the  plaintiff  should  receive  $165  (one-half),  and  when  the 
whole  was  completed,  and  accepted  by  the  superintendent  of 
school  buildings,  and  the  school  officers  of  the  13th  ward,  the 
plaintiff  should  receive  the  remaining  $165. 

It  was  very  important  to  the  defendant  that  the  agreement 
should  contain  this  provision  or  condition,  because  his  agree- 
ment with  the  school  officers  contained  one  precisely  identical; 
so  that,  until  the  superintendent  of  school  buildings  and  the 
school  officers  accepted  the  work,  the  defendant  would  not  be 
in  funds  to  pay  his  sub-contractors.  The  evidence  clearly 
shows,  that  the  work  performed  by  the  plaintiff  for  the  de- 
fendant never  was  accepted  by  those  authorities,  and  that, 
consequently,  the  terms  of  the  agreement  were  not  completed 
or  executed.  The  plaintiff,  then,  was  properly  nonsuited  as 
to  the  work  comprised  within  the  contract — the  judge  having 
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refused  to  submit  any  question  in  relation  to  that  work  to  the 
jury,  on  the  ground  that  the  complaint  did  not  refer  to  it. 

If,  indeed,  the  complaint  alleged  the  contract,  there  might 
have  been  a  question  of  fact  for  the  jury  ;  and  that  question 
would  be,  did  the  superintendent  of  school  buildings  and  the 
school  officers  accept  the  work? 

But,  under  the  pleadings  in  the  action,  the  judge  was  right 
in  not  submitting  that  question  to  them,  and,  in  effect,  dis- 
missing the  complaint,  as  to  the  work  under  the  contract. 
The  judgment  should  be  affirmed,  with  costs. 


UNITED    STATES    CIECUIT    COURT. 
ALBERT  E.  SHAW  agt.  THOMAS  COLLIER. 

Where,  in  an  action  in  personam,  the  court  below  ascertained,  from  the  hearing 
before  it,  that  the  main  questions  in  controversy  were  in  respect  to  accounts 
between  the  parties  as  master  and  owner  of  a  vessel — held,  that  it  was  a 
proper  case  to  be  referred  to  a  commissioner ;  it  was  not  necessary  that  the 
testimony  should  be  taken  in  open  court. 

As  a  general  rule,  where  the  court  below  make  a  decree  upon  matters  of  fact 
depending  upon  a  conflict  of  evidence,  the  appellate  court  will  not  disturb  it. 

September  Term,  1859. 

THE  libel  in  this  case  was  filed  by  the  libelant  as  master  of 
the  steamboat  George  Law,  against  the  owner,  the  respondent, 
in  personam,  to  recover  wages  for  the  years  1854  and  1855. 

BEEBE,  DEAN  &  DONOHUE,  for  libelant. 
D.  &  T.  McMAHON,  for  respondent. 

NELSON,  C.  J.  The  court  below,  on  the  cause  being  called, 
heard  evidence  sufficient  to  show  that  the  libelant  had  been 
in  the  employ  of  the  respondent  as  master  of  the  vessel,  and 
that  the  principal  question  was  as  to  the  amount  due  for  the 
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service,  if  any,  and  thereupon  referred  it  to  a  commissioner  to 
take  the  proofs  as  to  the  nature,  extent,  and  value  of  the  ser- 
vice, and  as  to  the  payments  or  other  deductions  to  be  made, 
if  any,  and  report  thereon.  The  case  Was  heard  accordingly 
before  the  commissioner,  and  a  balance  reported  in  favor  of 
the  libelant  of  $334.74,  which  report  was  subsequently  con- 
firmed by  the  court,  and  a  decree  entered  for  that  amount 
against  the  respondent. 

It  is  now  objected  that  the  court  erred  in  referring  the  cause 
to  the  commissioner  instead  of  taking  the  testimony  in  open 
court.  But  we  cannot  conceive  any  foundation  for  this  objec- 
tion. The  court  had  ascertained,  from  the  hearing  before  it, 
that  the  main  questions  in  controversy  were  in  respect  to  ac- 
counts between  the  parties  as  master  and  owner  of  the  vessel, 
and  very  proper,  therefore,  to  be  referred  to  and  heard  by  a 
commissioner. 

The  rights  of  the  respondent  were  not  prejudiced,  as  the 
whole  case  could  afterwards  be  presented  to  the  court  upon 
the  proofs  and  exceptions  to  the  commissioner's  report,  and 
mucli  of  the  valuable  time  of  the  court  was  thus  saved  by  the 
reference. 

It  has  also  been  objected  that  the  court  had  no  jurisdiction 
of  the  case,  as  a  portion  of  the  service,  claimed  in  the  year 
1854,  was  upon  a  vessel  engaged  in  the  purely  internal  busi- 
ness and  commerce  of  the  state.  But  it  is  a  sufficient  answer 
to  say,  that  this  objection  has  no  application  to  the  service  in 
the  year  1855,  and  the  balance  of  wages  decreed,  after  deduct- 
ing the  payments,  is  less  than  the  amount  of  the  wages  for 
that  year. 

A  great  deal  of  testimony  has  been  taken  as  to  the  service 
on  the  vessel,  whether  as  master  or  clerk,  and  as  to  tjie  com- 
petency of  the  libelant  as  master,  the  value  of  the  service,  &c. 
But  these  are  matters  of  fact  depending  upon  a  conflict  of  evi- 
dence, which  we  shall  not  enter  into.  We  are  satisfied  with 
the  conclusion  arrived  at  by  the  court  below. 

Decree  affirmed. 
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SUPREME  COURT. 
WINTIIROP  P.  BLAKE  agt.  JOSEPH  ELDRED  and  others. 

Section  160  of  the  Code  was  intended  as  a  substitute  for  exceptions  for  imperti- 
nence, as  allowed  under  the  former  chancery  practice.  A  whole  pleading  was 
never  struck  out  for  impertinence,  nor  will  a  whole  answer  or  defence  bo 
stricken  out  for  redundancy.  Tiie  word  "pleading,"  in  §  160,  is  synonymous 
with  "answer"  or  "defence." 

The  rule  is,  that  if  an  answer,  a  separate  dental,  or  defence,  otherwise  good,  is  loaded 
with  unnecessary  or  redundant  matter,  a  motion  should  be  made  to  have  the 
matter  expunged  under  §  160. 
If  either  of  such  pltadinys  contain  new  matter,  not  redundant,  and   doubts  are 

entertained  of  its  sufficiency  in  law,  it  may  be  tested  by  demurrer. 
If  the  -whole  answer  be  frivolous,  application  for  judgment  under  §  247  is  tho 

proper  remedy. 
If  an  answer,  denial,  or  separate  defence,  is  false  or  irrelevant,  the  only  remedj-  [3 

a  motion  to  strike  out  under  §  152. 

Where  every  part  of  an  ansiver  is  objected  to  as  irrelevant  and  redundant,  although 
by  several  exceptions,  it  must  be  regarded  as  an  exception  to  the  whole  plead- 
ing, and  an  application  to  strike  out  under  §  ICO,  as  to  each  exception,  can- 
not be  entertained,  because  it  would  give  to  the  motion  the  effect  of  a  derr.ur.-er, 
or  a  decision  under  §  152. 

A  party,  seeking  to  have  matter  expunged,  must  specify  the  parts  deemed  irre- 
levant or  redundant.  The  court  cannot  bo  required  to  examine  the  whole 
pleading,  and  select  the  parts  to  be  removed. 

Where  the  notice  of  motion,  under  ^  160,  contains  the  general  prayer  for  m.'e/J 
the  motion  may  Vie  made  under  §  152,  which  will  reach  the  whole  r.nswor, 
denial,  or  separate  defence,  although  verified. 

Where  the  defendant  merely  "says  that  he  denies,"  fee.,  it  is  a  sham  dcfer.ee;  it 
is  no  denial,  but  a  negative  pregnant.  The  Code  requires  a  direct  and  po^it.'id 
denial. 

A  general  and  specific  denial  is  not  permitted  to  the  fame  par/.y  of  a  complaint ; 
but  an  answer  may  contain  a  specific  denial  to  one  part  of  a  complaint,  and  a 
general  denial  to  the  remainder. 

Thus,  where  the  defendant,  to  certain  parts  of  the  complaint,  designating  thun, 
interposes  a  specific  denial  absolutely,  and  of  his  own  knowledge,  and  then 
interposes  a  general  denial,  on  information  and  belief,  of  every  other  allega- 
tion in  the  complaint,  the  two  denials  do  not  conflict,  and  both  are  consistent 
with  the  Ci;:le. 

But  where  the  defendant  answers  on  information  and  belief,  and  then  denies  all 
the  allegations  in  the  complaint ''inconsi^ent  with  the  ,/ads  "  alleged,  and 
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stated  in  the  answer,  it  is  insufficient.  Answering  on  information  and  belief 
is  not  denying  on  information  and  belief.  The  Code  requires  the  denial  to  be 
"  of  any  knowledge  or  information  sufficient  to  form  a  belief." 


Franklin  Special  Term,  April,  1858. 

MOTION  to  strike  out  the  whole  of  an  answer  as  irrelevant, 
redundant,  and  immaterial. 

The  action  was  for  the  specific  performance  of  an  agreement 
for  the  sale  of  real  estate.  The  separate  answer  of  Eldred 
contained  a  specific  denial,  a  general  denial,  and  six  separate 
defences ;  the  two  latter — the  six  years  and  the  ten  years' 
statute  of  limitations.  The  notice  of  motion  divided  the  ap- 
plication into  eight  specifications,  each  being  to  the  whole  of 
a  denial  or  answer,  and  all  to  the  whole  pleading. 

J.  HUTTON,  for  plaintiff. 

J.  K.  FLANDERS,  for  defendant. 

JAMES,  Justice.  By  the  Code,  all  forms  of  pleading  there- 
tofore existing  were  abolished,  and  now  the  forms  of  plead- 
ings in  civil  actions,  in  courts  of  record,  and  the  rules  by 
which  the  sufficiency  of  pleadings  are  to  be  determined,  are 
those  prescribed  by  that  act  (§  140).  The  answer  of  a  defend- 
ant must  contain — 1st.  A  general  or  specific  denial  of  each  ma- 
terial allegation  of  the  complaint  controverted  by  the  defend- 
ant, or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief.  2d.  A  statement  of  any  new  matter  constitut- 
ing a  defence,  iu  ordinary  and  concise  language,  without  re- 
petition (§  149).  A  plaintiff  may  demur  to  an  answer  con- 
taining new  matter,  when,  upon  its  face,  it  does  not  constitute 
a  defence  (§  153).  Sham  and  irrelevant  answers  and  defences 
may  be  stricken  out  on  motion,  &c.  (§  152).  If  irrelevant  or 
redundant  matter  be  inserted  in  a  pleading,  it  may  be  stricken 
out  on  motion  of  any  person  aggrieved  therebjr  (§  160).  If  an 
answer  be  frivolous,  the  party  prejudiced  thereby  may  apply  to 
a  judge,  cither  in  or  out  of  court,  for  judgment  thereon,  and 
judgment  maybe  given  accordingly  (§  217).  These  are  the 

YOL.  XVI II.  1G  " 
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rules  prescribed  by  the  Code,  and  which  must  govern  the 
court  011  this  motion. 

It  will  be  observed  that  a  demurrer  does  not  now  lie  to  an 
answer,  unless  it  contain  new  matter,  and  only  to  such  new 
matter,  or  a  part  thereof.  Before  the  amendment  of  1857  to 
§  153  of  the  Code,  a  demurrer  for  insufficiency  was  allowed. 
Then  a  defective  denial  could  be  reached  by  such  plea,  now 
it  cannot.  If  the  whole  answer,  or  if  the  whole  of  any  one  of 
several  separate  denials  or  defences  in  an  answer,  be  sham,  or 
irrelevant,  it  may  be  reached  by  motion  under  §  152.  If  the 
answer,  denial,  or  defence  contain  irrelevant  or  redundant 
matter,  it  must  be  reached  by  motion  under  §  160. 

Under  the  decision  of  this  court,  in  Arthur  agt.  Brooks  (14 
Barb.  533),  the  first  denial  is  insufficient.  It  contains  no  denial. 
The  defendant  merely  "says  that  he  denies,"  &c.  That  is  but 
a  negative  pregnant.  The  Code  requires  a  direct  and  positive 
denial.  Such  defect  cannot  now  be  demurred  to  as  formerly. 
It  can  only  be  reached  by  motion  to  strike  out  the  denial  un- 
der §  152,  which  may  be  done  notwithstanding  the  answer  is 
verified.  (Reed  agt.  Latson,  15  Bar.  9  &  17.)  If  such  a  de- 
fective answer  cover  the  whole  pleading,  application  to  the 
court,  or  a  judge,  for  judgment,  might  be  made  under  §  247  ; 
but  where  the  answer  contains  other  defences  than  the  one 
complained  of,- the  defect  cannot  be  reached  under  that  section. 
(Quin  agt.  Chambers,  I  Duer,  673.) 

This  application  was  under  §  160.  That  section  was  in- 
tended as  a  substitute  for  exceptions  for  impertinence,  as 
allowed  under  the  former  chancery  practice.  A  whole  plead- 
ing was  never  struck  out  for  impertinence,  nor  will  a  whole 
answer  or  defence  be  stricken  out  for  redundancy.  The  word 
"pleading,"  in  §  160,  is  synonymous  with  "answer"  or 
"  defence." 

The  rule  which  governs  these  cases  is  this :  if  an  answer,  a 
separate  denial,  or  defence,  otherwise  good,  be  loaded  with  un- 
necessary or  redundant  matter,  a  motion  should  be  made  to 
have  the  matter  expunged  under  §  160 :  if  either  of  such 
pleadings  Contain  nc\v  matter,  not  redundant,  and  doubts  are 
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entertained  of  its  sufficiency  in  law,  it  may  be  tested  by  de- 
murrer: if  the  whole  answer  be  frivolous,  application  for 
judgment,  under  §  247,  is  the  proper  remedy:  and  if  an  an- 
swer, denial,  or  separate  defence,  be  false  or  irrelevant,  the 
only  remedy  is  a  motion  to  strike  out,  under  §  152.  (Nichols 
agt.  Jones,  6  How.  358.) 

No  part  of  this  motion  can  be  granted  under  §  160.  Each 
application  is  to  strike  out  the  whole  of  a  denial  or  defence, 
and  all  include  the  whole  pleading.  If  the  word  "  pleading," 
in  §  160,  was  not  to  be  construed  as  synonymous  with  "an- 
swer "  or  "  defence,"  it  could  make  no  difference  with  this 
case ;  because,  where  every  part  of  an  answer  is  objected  to, 
as  irrelevant  and  redundant,  although  by  several  exceptions, 
it  must  be  regarded  as  an  exception  to  the  whole  pleading. 
The  court  cannot  speculate  whether  any  one  or  more  of  the 
denials  or  defences  will  be  sustained.  If  all  that  is  asked  for 
was  granted,  no  answer  would  remain ;  that  would  give  to  a 
motion  to  strike  out  redundant  matter  the  effect  of  a  demurrer, 
or  a  decision  under  §  152.  (6  How.  352-5  ;  8  id.  150.) 

Nor  can  the  plaintiff,  under  his  notice  of  motion  in  this  case, 
have  a  portion  of  any  one  or  more  of  the  denials  stricken  out, 
even  though  they  contain  irrelevant  or  redundant  matter.  A 
party  seeking  to  have  matter  expunged  must  specify  the  parts 
deemed  irrelevant  or  redundant.  The  court  cannot  be  re- 
quired to  examine  the  whole  pleading,  and  select  the  parts  to 
be  removed.  It  is  enough  that  the  court  decide  the  question 
when  the  objectionable  matter  is  specifically  pointed  out. 
(6  How.  353  ;  4  id.  68.) 

The  notice  for  this  motion,  however,  contains  the  general 
prayer  for  relief,  and  may  therefore  be  considered  as  if  made 
under  §  152.  A  motion  under  that  section  reaches  the  whole 
answer,  denial,  or  separate  defence,  as  the  case  may  be.  The 
objection  to  the  first  denial  is  fatal.  As  I  have  already  before 
shown,  it  is  no  denial — it  is  a  sham,  and  must  be  stricken  out. 

The  second  denial  is  objected  to  "  as  irrelevant  and  redund- 
ant ;  that  a  defendant  cannot  deny  the  allegations  of  a  com- 
plaint on  information  and  belief;  nor  can  there  be  both  a 
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general  and  specific  denial  to  the  same  answer."  If  this  de- 
nial contained  redundant  matter,  it  could  not  be  reached  on 
this  motion.  A  general  and  specific  denial  is  not  permitted  to 
the  same  parts  of  a  complaint ;  still,  an  answer  may  contain  a 
specific  denial  to  one  part  of  a  complaint,  and  a  general  denial 
to  the  remainder.  In  this  case,  to  certain  parts  of  the  com- 
plaint, designating  them,  the  defendant  interposes  a  specific 
denial,  absolutely  and  of  his  own  knowledge :  he  then  inter- 
poses a  general  denial — intended,  no  doubt,  to  be  on  informa- 
tion and  belief — of  every  other  allegation  in  the  complaint.  I 
do  not  think  the  two  denials  conflict — and  both  are  consistent 
with  the  Code,  and  may  be  included  in  the  same  answer  in 
denial  of  the  complaint. 

But  I  am  inclined  to  think  this  second  denial  a  sham.  It 
answers  on  information  and  belief,  and  then  denies  all  the 
allegations  in  the  complaint  "inconsistent  with  the  facts" 
alleged  and  stated  in  the  answer.  Code,  §  149,  requires  the 
defendant  to  deny  the  material  allegations  of  the  complaint 
absolutely,  or  of  any  knowledge  or  information  sufficient  to 
form  a  belief.  Answering  011  information  and  belief  is  not 
denying  on  information  and  belief;  and  if  it  were,  it  would 
not  aid  the  pleading,  because  such  a  denial  is  not  authorized 
by  the  Code.  It  should  be  a  denial  "  of  any  knowledge  or 
information  sufficient  to  form  a  belief."  Neither  is  a  denial 
of  all  the  allegations  of  the  complaint,  inconsistent  with  the 
facts  stated  in  the  answer,  sufficient.  The  court  cannot  know 
which  of  the  allegations  and  statements  in  the  answer  are  facts, 
or  whether  a*ny  facts  are  stated.  This  denial  is  therefore  de- 
fective, and  must  be  stricken  out. 

Neither  of  the  other  defences  stated  in  the  answer  are  false, 
sham,  or  irrelevant,  and,  therefore,  not  one  of  them  can  be 
stricken  out.  Several  of  them  contain  irrelevant  and  redund- 
ant matter,  which  might  be  reached  by  motion,  on  proper 
notice,  under  §  160. 

In  granting  a  motion  under  §  152,  it  may  be  upon  such 
terms  as  the  court  may  in  its  discretion  impose.  The  denials 
in  this  case  are  both  struck  out,  but  with  leave  to  the  defend- 
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ant  to  serve  an  amended  denial,  or  denials  which,  together  with 
the  several  defences  in  the  present  pleading,  shall  stand  as  the 
answer  of  the  defendant. 

The  motion  .to  strike  out  the  several  defences  in  the  answer 
is  denied. 

Neither  party  to  have  costs. 


SUPREME  COURT. 

THE  PEOPLE,  &c.,  ex  rel.  THE  BANK  OF  THE  COMMONWEALTH, 
agt.  THE  COMMISSIONERS  OF  ASSESSMENTS  AND  TAXES  IN 
THE  CITY  OF  NEW- YORK. 

The  capital  stock  of  banking  incorporations  in  this  state,  which  is  invested  ia 
stocks  of  the  United  States,  is  liable  to  taxation. 

New-York,  Special  Term,  July,  1859. 

THIS  case  was  argued  in  May  last,  on  a  mandamus  proceed- 
ing against  the  defendants,  to  compel  them  to  deduct  the  sum 
of  $103,000  from  a  taxable  capital  of  $750,000  levied  upon 
their  capital  stock.  The  plaintiffs  claimed  that  the  said  sum 
of  $103,000  was  a  portion  of  their  capital  stock  invested  in 
stocks  of  the  United  States,  and  was  therefore  exempt  from 
taxation  under  the  constitution.  The  tax  commissioners  held 
to  the  contrary,  and  refused  to  abate  the  tax.  The  question 
is  one  of  great  importance,  as  a  large  portion  of  capital  in- 
vested in  banking  in  this  city  is  represented  by  United  States 
stocks. 

A.  W.  BRADFORD,  for  plaintiffs. 
R.  F.  ANDREWS,  for  defendants. 

SUTHERLAND,  Justice.  After  a  good  deal  of  consideration, 
I  am  of  the  opinion  that  the  commissioners  of  assessments,  in 
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determining  the  amount  for  which  the  relators  should  be  as- 
sessed, did  right,  after  deducting  from  $750,000,  the  amount 
of  their  capital  stock  paid  in,  or  secured  to  be  paid  in,  the  sum 
of  $188,834.84,  paid  for  their  real  estate,  in  refusing  to  deduct 
the  further  sum  of  §103,000,  the  portion  of  their  capital  stock 
invested  in  stocks  of  the  United  States. 

The  question  has  been  somewhat  complicated  by  the  amend- 
ments in  1853  and  1857  to  Title  4,  Chap.  13,  of  Part  1st  of  the 
Kevised  Statutes  (I  Rev.  Stat.  414);  but  I  think,  notwith- 
standing these  amendments,  the  commissioners  did  right  in 
refusing  to  make  the  deduction. 

There  is  no  doubt  that,  b}r  the  provisions  of  this  title,  as 
they  were  before  these  amendments,  the  relators  were  liable 
to  taxation  on  the  amount  of  their  capital  stpck  paid  in,  or  se- 
cured to  l>epaid  in,  after  deducting  the  sums  paid  for  real  estate, 
and  the  amount  of  their  stock,  if  any,  belonging  to  the  state, 
or  to  incorporated  literary  and  charitable  institutions,  irre- 
spective of  its  investment  at  all,  or,  if  invested,  irrespective  of 
the  manner  of  its  investment,  and  of  its  accumulations  or 
losses  or  value.  (1  Rev.  Stat.  414,  title  4,  §§  1,  2,  6,  10 ;  The 
People  agt.  The  Supervisors  of  Niagara,  4  Hill,  2.2  ;  Bank  of 
Utica  agt.  City  of  Utica,  4  Paige,  399.) 

Under  the  provisions  of  the  Kevised  Statutes,  before  the  act 
of  1857,  the  relators  were  liable  to  be  taxed  on  the  nominal 
amount  of  their  stock  itself,  paid,  or  secured  to  be  paid  in, 
and  not  upon  its  value. 

B}-  the  act  of  1853  (Laws  of  1853,  Chap.  654),  they  were 
liable  to  be  taxed,  not  only  upon  the  nominal  amount  of  the 
stock  paid  in,  or  secured  to  be  paid  in,  but  also  upon  the 
amount  of  all  surplus  profits,  or  reserved  funds,  exceeding  ten 
per  cent,  of  their  capital,  after  deducting  the  amount  paid  for 
their  real  estate,  and  the  amount  of  their  stock,  if  any,  belong- 
ing to  the  state,  &c. 

By  the  Laws  of  1857  (Vol.  2,  Chap.  456),  "the  capital  stock 
of  every  company  liable  to  taxation,  except  such  part  of  it  as 
shall  have  been  excepted  on  the  assessment  roll,  or  shall  have 
been  exempted  by  law,  together  with  its  surplus  profits  or  re- 
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served  funds,  exceeding  ten  per  cent,  of  its  capital,  after  de- 
ducting the  assessed  value  of  its  real  estate,  and  all  shares  of 
stock  in  other  corporations,  actually  owned  by  such  company, 
which  are  taxable  upon  their  capital  stock  under  the  laws  of 
the  state,  shall  be  assessed  at  its  actual  value,  and  taxed  in  the 
same  manner  as  the  other  personal  and  real  estate  of  the 
county." 

I  am  aware  that  a  very  strong  argument  can  be  made,  for 
such  an  argument  was  made  by  the  counsel  for  the  relators  in 
this  case,  to  show  that  to  hold  in  this  case,  under  the  pro- 
visions of  the  Revised  Statutes  as  thus  amended,  that  the 
relators  are  liable  to  taxation  on  their  capital  stock  to  be  as- 
sessed at  its  actual  value  without  reference  to  its  investment  or 
to  what  it  is  invested  in,  would  be  an  evasion  of  the  constitu- 
tion of  the  United  States,  and  of  the  decisions  of  the  federal 
court  under  it,  and  a  sacrifice  of  substance  to  form ;  but  with- 
out undertaking  to  answer  this  argument  at  large,  I  will  say, 
that  sometimes  words  are  things ;  and  as  the  legislature  have 
chosen  to  say  that  the  capital  stock  of  the  company  paid  in, 
or  secured  to  be  paid  in,  shall  be  taxed,  at  its  actual  value,  on 
the  shareholders,  irrespective  of  the  mode  or  manner  of  its 
investment,  I  am  not  willing  to  circumscribe  state  sovereignty 
by  holding  that  they  had  not  power  to  say  so. 

The  capital  stock  of  the  company  is  taxable  as  a  distinct 
thing  from  the  stock  which  it  holds  in  other  companies. 

The  holders  of  its  shares  might  have  been  taxed  for  their 
shares ;  but  these  shareholders  are  not  taxed  as  such,  and  the 
company  is  to  be  taxed  for  all  the  shares  except  those  belong- 
ing to  the  state,  &c.  It  is  the  shares  of  its  own  stock  which 
are  taxable  at  their  actual  value,  and  not  the  shares  which  the 
company  owns  of  the  stock  of  other  companies,  or  of  the  pub- 
lic stocks  of  the  United  States. 

The  assessment  complained  of  in  this  case  by  the  Bank  of 
the  Commonwealth  was  not  on  United  States  stock  held  by 
the  bank,  but  on  its  own  stock  as  a  distinct  thing,  and  as  such 
having  a  known  and  distinct  value. 

In  the  case  of  Norton  agt.  City  of  Charleston,  in  the  supreme 
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court  of  tlie  United  States  (2  Peters,  449),  the  tax  was  imposed 
on  the  United  States  stock,  "  eo  nomine" 

In  McCulloch  agt.  State  of  Maryland  (4  Wheat.  436),  it  was 
held,  that  the  interest,  which  a  citizen  held  in.  the  Bank  of 
the  United  States,  was  taxable  by  the  state.  In  the  case  of 
the  British  Commercial  Insurance  Co.  agt.  The  Commissioners 
of  Taxes  (17  Howard  206;  S.  C.  28  Barb.  318),  the  stock  de- 
posited with  the  comptroller  did  not  consist  of  shares  of  the 
company's  own  capital  stock,  but  was  a  distinct  fund  or  de- 
posit of  stock. 

Upon  the  whole,  I  am  of  the  opinion  that  the  relators  are 
bound  to  pay  the  tax  as  assessed  by  the  commissioners,  and 
that  the  proceedings  of  the  commissioners  should  be  affirmed, 
with  costs. 


SUPEEME  COUKT. 
HYATT  agt.  WAGENRIGHT. 

Au  affidavit  for  an  order  for  the  publication  of  the  summons  must  show  the  resi- 
dence of  the  defendant,  or  that  it  is  neither  known  to  the  plaintiff,  nor  can  with 
reasonable  diligence  be  ascertained  by  him. 

And  the  order  must  state  that  a  copy  of  the  summons  and  complaint  be  forthwith 
deposited  in  the  post-office,  directed,  &c.  An  order  which  merely  slates  that 
"  a  copy  of  the  summons  and  complaint  be  deposited  in  the  post-office  ad- 
dressed to  the  defendant,"  is  defective  and  insufficient. 

At  CJiamlers,  Binqhamton,  Dec.  10,  1859. 
APPLICATION  for  an  order  for  the  publication  of  the  sum- 
mons. 

HENRY  WELCH,  for  plaintiff. 

B  A  LOOM,  Justice.     The  Code  requires  that  the  order  for  the 

publication  of  the  summons  "must  direct  a  copy  of  the  sum- 
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mons  and  complaint  to  be  forthwith  deposited  in  the  post-office, 
directed  to  the  person,  to  be  served  at  his  place  of  residence, 
unless  it  appear  that  such  residence  is  neither  known  .to  the 
party  making  the  application,  nor  can  with  reasonable  diligence 
be  ascertained  ly  him.1'1  (§  135,  sub.  5.)  The  affidavits  in  this 
case  do  not  show  the  residence  of  the  defendant,  or  that  it  is 
neither  known  to  the  plaintiff,  nor  can  with  reasonable  dili- 
gence be  ascertained  by  him.  Which  facts  they  must  show 
before  I  can  grant  the  order  applied  for.  The  order  presented 
is  printed ;  but  it  is  defective,  as  many  that  have  been  printed 
are.  It  states  that  a  copy  of  the  summons  and  complaint  be 
deposited  in  the  post-office,  addressed  to  the  defendant,  and 
that  is  all.  It  should  read  that  a  copy  })&  forthwith  deposited, 
&c.,  for  that  is  the  language  of  the  Code  (§  135,  sub.  5) ;  and 
it  should  also  state  that  it  be  directed  to  the  defendant,  at  hia 
residence,  naming  it,  if  it  is  known. 

For  the  foregoing  reasons,  I  must  return  the  papers  in  this 
case  to  the  plaintiff's  attorney,  without  granting  the  order  ap- 
plied for. 


NEW-YORK  COMMON  PLEAS. 

CHARLES  J.  MCDONALD  agt.  CORNELIUS  A.  GARRISON  AND 
CHARLES  MORGAN. 

On  an  order  for  the  examination  of  a  witness  conditionally,  the  statute  does  not 
require  that  t\\c  judge  should  write  down  the  examination  of  the  witness  him- 
self, or,  in  case  he  does  not,  that  he  make  an  order  to  show  cause  why  the 
testimony  should  not  be  taken  before  a  referee. 

He  may  employ  an  amanuensis  to  write  down  the  testimony,  and  by  seeing  that 
every  answer  or  declaration  of  the  witness  required  by  either  party  is  included 
in  it;  in  reading  it  over  to  the  witness;  in  seeing  that  he  duly  subscribes  it; 
in  administering  the  proper  oath  or  affirmation  to  the  witness,  of  the  truth  of 
the  answers  given  by  him,  and  included  in  the  deposition ;  and  adding  his 
own  certificate  that  the  above  requirements  have  been  complied  with,  is  a 
taking  of  tiie  deposition  within  the  design  and  intent  of  the  statute. 
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General  Term,  July,  1859. 

APPEAL  from  an  order  at  special  term  denying  a  motion  to 
suppress  a  deposition. 

JOHN  T.  DOYLE,  for  plaintiff. 
I.  T.  WILLIAMS,  for  defendants. 

By  the  court — DALY,  F.  J.  The  statute  declares  that  the 
judge  shall  take  the  deposition ;  that  it  shall  be  carefully  read 
to,  and  subscribed  by,  the  witness,  and  that  it  shall  be  certi- 
fied by  the  officer  taking  the  same.  The  amendment  of  1851 
further  provides  that,  when  an  application  is  made  for  an 
order  for  the  examination  of  the  witness  conditionally,  the 
officer,  instead  of  directing  the  examination  to  be  had  before 
him,  may  make  an  order  requiring  the  adverse  party  to  show 
cause  why  the  examination  should  not  be  taken  by  a  referee 
to  be  appointed  by  the  officer.  In  this  case  the  order  was 
made  for  the  examination  of  the  witness  before  me,  at  cham- 
bers, upon  a  day  named,  at  which  time  the  parties  appeared, 
and  the  adverse  party  insisted  that  I  should  write  down  the 
examination  of  the  witness  myself,  or  else  that  I  should  ap- 
point a  referee  to  take  the  testimony.  To  have  written  down 
the  testimony  would  have  obliged  me  to  have  devoted  myself 
for  several  days  to  the  matter,  to  the  total  exclusion  of  all  the 
other  chamber  and  special  term  business,  a  large  amount  of 
which  arises  in  this  court  each  day,  that  must  be  immediately 
and  at  once  disposed  of;  and  not  having  in  the  first  instance 
made  an  order  for  the  defendant  to  show  cause  why  the  testi- 
mony of  the  witness  should  not  be  taken  by  a  referee,  but  an 
order  requiring  the  adverse  party  to  appear  before  me,  and 
attend  the  examination  of  the  witness,  I  did  not  feel  called 
upon,  when  the  parties  and  the  witness  were  before  me  upon 
a  proper  order,  to  delay  the  examination  of  the  witness  by 
then  making  an  order  to  show  cause  why  the  examination 
should  not  be  taken  by  a  referee,  even  if  an  order  to  that  effect 
could  then  have  been  properly  made ;  and  I  accordingly 
directed  that  the  examination  should  be  conducted  according 
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to  the  practice  that  has  prevailed  in  this  court  since  the  statute 
was  enacted,  which  practice,  as  a  judicial  interpretation  of  the 
statute,  has  been  sanctioned  and  approved  by  the  judges  of 
this  court  for  a  period  now  of  thirty  years.  After,  therefore, 
administering  an  oath  to  the  witness  to  the  effect  that  he  would 
well  and  truly  answer  all  such  questions  as  should  be  put  to 
him,  I  ordered  that  the  direct  examination  of  the  witness 
should  be  written  down  by  the  plaintiffs  attorney,  and  the 
cross-examination  by  the  defendant's  attorney ;  or  that,  if  the 
parties  preferred  it,  I  would  appoint  the  deputy  clerk  of  the 
court,  or  any  other  person  they  might  select,  to  act  as  my 
amanuensis,  and  write  down  the  testimony ;  but  the  defend- 
ants' attorney  expressing  no  preference,  but  confining  his  ob- 
jection to  the  point  that  I  must  write  down  the  testimony  my- 
self, or  else  appoint  a  referee  to  take  it,  I  directed  it  to  be 
written  down  in  the  manner  above  stated,  and  declared,  that 
if  any  difference  occurred  in  the  course  of  the  examination, 
either  as  to  the  propriety  of  the  questions  put,  or  as  to  the  an- 
swers to  be  written  clown,  or  as  to  any  inaccuracy  in  the  writ- 
ing down  of  an}7  question  or  answer  that  the  parties  should 
refer  to  me ;  and  that,  when  the  direct  and  cross-examination 
was  fully  written  down,  I  would  carefully  read  the  depo- 
sition of  the  witness  before  it  was  subscribed  by  him,  and  cer- 
tified by  me,  as  the  officer  taking  it.  The  examination  of  the 
witness  was  accordingly  so  conducted — the  counsel  for  the 
parties  respectively  writing  down  both  question  and  answer. 
The  examination  lasted  several  days,  and  when  completed 
was  carefully  read  over  to  the  witness.  The  counsel  for  the 
plaintiff  called  upon  the  defendants'  counsel  to  state  whether 
he  made  any  objection  that  the  evidence  was  not  correctly 
and  fairly  written  down ;  but  defendants'  counsel  put  his  ob- 
jection solely  upon  the  ground  that  the  deposition  had  not 
been  written  down  by  the  judge,  or  by  a  judge  of  the  court, 
or  ordered  to  be  taken  before  a  referee.  The  deposition  was 
then  carefully  read  to  the  witness,  and  duly  certified,  after 
which  the  defendant  made  a  motion  before  Judge  HILTON  to 
suppress  the  deposition  for  the  reason  above  stated,  which 
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motion  was  denied,  and  from  which,  decision  the  defendant 
now  appeals. 

The  statute  makes  no  provision  as  to  the  mode  in  which  the 
deposition  is  to  be  taken,  other  than  it  is  to  be  taken  by  the 
officer,  carefully  read  to  the  witness,  subscribed  by  him,  and 
certified  by  the  officer  taking  the  same.  In  no  other  respect 
does  it  enact  how  he  shall  take  it,  and  reference  must,  there- 
fore, be  had  to  the  practice  which  prevailed  before  the  statute 
was  passed,  to  ascertain  the  mode  that  was  then  in  use ;  for  if, 
in  this  respect,  the  statute  is  silent,  the  practice  which  existed 
when  the  statute  was  enacted  continues  in  force. 

In  Wyche's  Practice,  p.  144 — the  first  book  that  appeared  in 
this  state  (1794)  upon  the  practice  of  the  supreme  court — there 
is  a  section  devoted  to  the  course  of  procedure  upon  the  ex- 
amination of  witnesses  about  to  go  abroad,  in  which  this  pass- 
age occurs :  "  At  the  time  appointed,  to  take  the  witnesses  to 
the  judge — and  the  answers  must  be  wrote  down  under  his 
inspection  and  control ;"  and  in  Dunlap's  Practice  (  Vol.  1,  p.  551), 
which  was  the  book  in  general  use  when  the  Hevised  Statutes 
were  enacted,  of  which  this  statute  formed  a  part — for  there 
was  no  statute  before,  except  one  to  perpetuate  the  testimony 
of  aged  or  infirm  witnesses  in  actions  affecting  the  title  to  land 
(1  Rev.  Laws,  455) — the  mode  of  procedure  on  the  examination 
of  witnesses  de  lene  esse  is  thus  laid  down :  "  The  parties  may 
then  respectively  examine  and  cross-examine  the  witness  in 
the  presence  of  the  judge,  and  take  down  his  answers  in  writing. 
The  examination  being  concluded,  the  witness  signs  the  depo- 
sition, and  the  judge  adds  his  jurat."  These  citations  show 
that  it  was  not  the  practice  for  the  judge  to  write  down  the 
deposition,  but  that  it  was  taken  in  his  presence,  and  under 
his  supervision  and  control ;  so  that,  if  any  question  was  raised, 
or  any  objection  made,  he  might  order  or  direct  what  should 
be  done ;  and  by  reference  to  the  English  authorities  upon  the 
examination  of  witnesses  de  bene  esse,  it  does  not  appear  that 
any  such  practice  ever  existed  as  that  of  the  judge  writing 
down  the  testimony  of  the  witness.  (2  Tidd's  Pr.  810,  9th  ed.) 

In  England  the  witness  is  taken  to  the  judge's  chamber,  and 
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sworn  by  the  judge.  He  is  then  taken  before  the  judge's 
clerk,  and  examined  upon  interrogatories  and  cross-interroga- 
tories previously  prepared,  as  upon  commissions,  and  the  clerk 
writes  down  his  answers,  and  is  paid  for  his  services  by  the 
attorneys,  to  whom  he  furnishes  copies  at  so  much  per  sheet, 
together  with  a  fee  for  filing  their  interrogatories.  (Impels 
Pr.  of  Com.  PL  370,  7th  ecL;  id.  King's  Bench,  330,  Wlh  ed.) 
To  the  requirements  of  the  former  practice  in  this  state,  the 
statute  added  that  the  deposition  should  be  carefully  read  to 
the  witness,  and  the  judge  must  certify  that  that  has  been 
done. 

The  words  of  the  present  statute  are,  that  the  judge  shall 
proceed  to  the  examination  of  the  witness,  and  shall  take  his 
deposition,  in  which  deposition  shall  be  inserted  any  answer 
or  declaration  of  such  witness,  which  either  of  the  parties  shall 
require  to  be  included  therein.  I  do  not  understand  the 
words,  "shall  take  the  deposition,"  as  changing  the  former 
practice  to  the  extent  of  requiring  the  judge  actually  to  write 
down  the  deposition  himself.  He  may  take  the  deposition,  in 
the  sense  of  the  statute,  in  seeing  that  every  answer  or  decla- 
ration of  the  witness,  required  by  either  party,  is  included  in 
it;  in  reading  it  over  to  the  witness;  in  seeing  that  he  duly 
subscribes  it ;  in  administering  the  proper  oath  or  affirmation 
to  the  witness  of  the  truth  of  the  answers  given  by  him,  and 
included  in  the  deposition,  and  adding  his  own  certificate  that 
the  above  requirements  have  been  complied  with.  This,  in 
my  judgment,  is  a  taking  of  the  deposition  within  the  design 
and  intent  of  the  statute. 

To  require  the  judge  to  write  down  the  deposition  would 
be,  in  many  instances,  to  render  the  statute  practically  inoper- 
ative. Frequently  a  party  has  very  short  notice  of  the  in- 
tended departure  of  a  witness — sometimes  but  a  day,  some- 
times but  a  very  few  hours — and  unless  the  examination  can 
be  completed  within  a  limited  time  it  may  involve  the  loss  of 
the  testimony  of  the  witness,  who  may  be  away  before  the 
compulsory  power  with  which  the  officer  is  clothed  can  be 
resorted  to  or  made  effectual  to  detain  him  It  is  not  unusual 
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in  this  court  for  three  of  these  examinations  to  be  going  on  at 
the  same  time,  which  could  not  be  done  if  the  judge  had  to 
write  down  each  deposition,  unless  the  three  judges  of  the 
court  stopped  the  cases  on  trial,  or  argument,  in  which  they 
might  be  engaged,  to  attend  exclusively  to  this  business,  or 
unless  the  witnesses  attending  for  examination  waited  until 
the  judge  holding  chambers  found  time  to  write  down  each 
deposition,  which,  in  the  case  of  an  examination  like  this,  ex- 
tending over  several  days,  would  be  to  the  neglect  or  putting 
off,  to  the  serious  inconvenience  of  a  great  body  of  suitors,  of 
the  large  amount  of  chamber  and  special  term  business,  which 
comes  up  for  disposition  every  day  before  the  single  judge 
who  attends  to  this  branch  of  the  business  of  this  court 

ISTo  object  would  be  accomplished  by  the  judge  writing 
down  the  testimony.  If  the  judge  is  to  read  it  over  to  the 
witness,  then  it  matters  not  in  whose  handwriting  it  is.  It  is 
the  aim  of  the  statute,  that  nothing  shall  be  inserted  except 
what  the  witness  means  and  intends  to  swear  to ;  and  that  end 
is  fully  attained  if  the  judge  reads  over  the  deposition  to  the 
witness,  who  then  knows,  before  he  subscribes,  whether  his 
answers  have  been  correctly  taken  down  or  not,  and  an  oppor- 
tunity is  offered  to  make  any  correction  before  the  judge 
finally  certifies  it  as  the  deposition  of  the  witness  taken  by 
him. 

It  is  suggested,  that  if  the  judge  cannot  write  down  the 
deposition,  he  may  order  it  to  be  taken  by  a  referee ;  but  it  is 
to  be  remembered  that  this  statute  was  in  operation  more  than 
twenty  years  before  this  amendment  was  added ;  and  the  prac- 
tice under  the  statute,  at  least  in  this  court,  was  well  settled 
long  before  1851.  I  suppose  that  the  object  of  this  amend- 
ment was  to  provide  for  cases,  especially  in  other  parts  of  the 
state,  where  it  might  be  difficult  or  impossible  for  the  judge 
to  attend  before  the  departure  of  the  witness,  and  supervise 
the  taking  of  his  deposition ;  or  where  the  parties  and  witness 
were  all  residing  in  a  distant  part  of  the  district  from  that 
where  the  judge,  at  the  time,  was  engaged  in  the  discharge  of 
his  duties,  in  which  case  the  convenience  of  all  parties  would 
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be  greatly  promoted  by  allowing  the  deposition  to  be  taken 
by  a  referee ;  a  state  of  things  which  could  rarely  arise 
in  this  city,  where  a  judge  is  sitting  every  day  in  each  of  the 
courts,  specially  to  attend  to  this  kind  of  business.  I  cannot 
suppose  that  it  was  the  design  of  this  amendment  to  remedy 
an  inconvenience  arising  from  a  duty  assumed  to  be  enjoined 
by  the  statute,  that  the  judge  must  himself  write  down  the 
deposition  of  the  witness;  but  that  if  it  had  ever  been  sup- 
posed that  the  statute  contained  such  a  requisition,  we  should 
not  have  waited  twenty  years  for  an  amendment  to  remedy 
the  inconvenience. 

The  order  should  be  affirmed. 

NOTE. — "If  the 'officer,  to  whom  such  application  is  made,  shall  be  satisfied 
that  the  circumstances  of  the  case  require  the  examination  of  such  witness,  in 
order  to  attain  justice  between  the  parties,  he  shall  make  an  order  requiring  the 
adverse  party  to  appear  before  such  officer,  and  attend  the  examination  of  such 
witness,  at  such  time  and  place  as  shall  be  therein  specified ;  which  time  shall 
not  exceed  twenty  days  from  the  date  of  such  order,  and  shall  be  as  much 
shorter  as  the  exigency  of  the  case  may  require,  and  the  residence  of  the  adverse 
party,  or  his  attorney,  will  allow,  in  order  to  afford  sufficient  opportunity  to 
attend  such  examination;  or  may,  in  his  discretion,  make  an  order  requiring  the 
adverse  party  to  show  cause,  on  a  day  in  such  order  to  be  named,  why  such  tes- 
timony should  not  be  taken  by  a  referee  to  bo  appointed  by  him  ;  and  in  such 
order  shall  direct  the  time  and  mode  of  service  thereof  upon  the  adverse  party; 
such  officer  shall  have  power,  upon  proof  of  the  due  service  thereof,  if  no  suffi- 
cient cause  be  shown  against  the  same,  to  appoint  a  referee  to  take  such  testi- 
mony, who  shall  take,  certify,  and  file  the  same  in  the  same  manner,  and  with  the 
like  effect,  as  is  provided  in  this  article  for  the  examination  of  such  witness  by  a 
judge  of  the  court."  (3  R.  S.,  5th  ed.,  673,  §  3  ;  Howard's  Code,  613.) 

"  If  no  sufficient  cause  be  shown,  upon  due  proof  of  the  service  of  such  order, 
and  a  copy  of  the  affidavit  upon  which  the  same  was  granted,  the  officer  grant- 
ing the  same  shall  proceed  to  the  examination  of  such  witness,  and  shall  take  his 
deposition;  in  which  deposition  shall  be  inserted  any  answer  or  declaration  of 
such  witness  which  either  of  the  parties  shall  require  to  be  included  therein." 
(3  R  S.,  5th  ed.,  674,  §  5 ;  id.,  614.) 

This  statute  seems  to  require  the  examination  of  the  witness  to  be  taken  before 
the  judge,  although  he  employs  an  amanuensis  to  write  down  the  deposition. 
That  is,  although  the  respective  attorneys  may  put  the  questions  on  tiie  direct 
and  cross-examination  of  the  witness,  "  any  answer  or  declaration  of  such  wit- 
ness, which  either  of  the  parties  shall  require  to  be  included"  in  the  deposition, 
shall  be  inserted  therein  by  the  judge  (or  his  clerk).  The  presence  and  control  of 
theju'lye  during  the  examination  seem  to  be  indispensable. 
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If  the  judge,  during  the  examination,  is  allowed  to  be  absent  therefrom,  at- 
tending to  other  business,  and  his  amanuensis  is  attending  to  the  examination  in 
his  stead,  a  referee  is  also  authorized  to  do  the  same  thing ;  for  the  statute  re- 
quires the  testimony  to  be  taken  before  the  referee  in  the  same  manner  as  by  a 
judge;  such  a  course  would  be  carrying  the  practice  of  substitution  in  these 
cases  to  an  extent  which,  probably,  the  legislature  never  contemplated.  Somo 
light  may  be  thrown  upon  this  question  by  reference  to  the  following  statute : 

"  On  and  after  the  first  Monday  of  July  next,  the  testimony  of  any  competent 
witness  may  be  taken  in  this  state,  to  be  used  in  any  civil  suit  or  proceeding,  on 
an  agreement  in  writing  to  that  effect  being  made  between  the  parties,  their  attor- 
neys or  solicitors,  and  on  interrogatories  to  be  agreed  upon  in  the  same  manner. 
Said  testimony  may  be  taken  before  a  judge  of  any  court  of  record  of  this  state, 
or  local  officer  elected  to  discharge  the  duties  of  county  judge,  or  a  justice  of  the 
peace  of  this  state,  who  shall,  before  the  interrogatories  are  put  to  him,  publicly 
administer  an  oath  to  the  witness,  that  the  answers  given  to  said  interroga- 
tories shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  and  the  tes- 
timony shall  be  truly  and  carefully  reduced  to  writing  by  the  officer,  and  read  to  the 
witness  and  subscribed  by  him.  and  certified  by  the  officer.  The  testimony  eo 
taken,  together  with  the  interrogatories,  shall  be  filed  with  the  clerk  of  the  court 
in  which  the  suit  or  proceeding  shall  be  pending;  and,  if  in  the  supreme  court, 
and  taken  in  a  suit  or  proceeding  at  law,  the  same  shall  be  filed  with  the  clerk 
of  the  county  in  which  the  suit  or  proceeding  shall  be  pending ;  and  if  before  any 
court  or  officer  having  no  clerk,  then  with  said  court  or  officer.  And  said  testi- 
mony may  be  used  in  evidence  on  any  trial  or  hearing  of  such  suit  or  proceeding, 
and  every  objection  to  the  competency  or  credibility  of  said  witness,  or  to  the 
competency  and  relevancy  of  any  answer  given  by  him,  may  be  made  in  the 
same  manner,  and  with  the  like  effect,  as  if  such  witness  were  personally  ex- 
amined at  such  trial  or  hearing.  (Laics  of  1847,  p.  344,  §  78.) 


SUPEEME  COUBT. 

JOHN  WARDEN,   respondent,   agt.   GEORGE   C.   BUELL,  ap- 
pellant. 

Where,  in  an  action  for  the  foreclosure  of  a  mortgage,  the  mortgagor  and  his  grantee 
of  the  premises  are  made  defendants— the  latter  only  answering— the  mortga- 
gor is  not  a  competent  witness  for  the  grantee,  under  section  397  of  the  Code 
to  prove  usury  in  the  bond  and  mortgage. 

Because,  under  that  section,  the  defendants  would  be  jointly  interested  in  such  a 
defence,  and  a  separate  judgment  thereon  could  not  be  rendered,  the  basis  of 
the  action  being  a  single  contract — the  bond  and  mortgage. 
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Whether  the  mortgagor  might  not  be  a  competent  witness  on  that  question  inhia 
own  behalf,  under  section  399 — quaere  1 

Monroe  General  Term,  March,  1859. 

T.  B.  STRONG,  WELLES  and  E.  DARWIN  SMITH,  Justices. 

APPEAL  from  a  judgment. 

G.  F.  DANFORTH  and  S.  MATHEWS,  for  appellant. 
J.  L.  ANGLE,  for  respondent. 

By  the  court — T.  B.  STRONG,  Justice.  Flanders  executed  a 
bond,  together  with  a  mortgage  on  real  estate ;  and  afterwards 
conveyed  the  mortgaged  premises  to  Buell.  This  action  is  for 
a  foreclosure  of  the  mortgage,  and  a  judgment  against  Flan- 
ders for  any  deficiency  there  may  be  after  a  sale  of  the  premi- 
ses. Buell  has  answered,  setting  up  as  a  second  defence  the 
defence  of  usury.  Flanders  has  not  answered.  On  the  trial 
of  the  issues,  Flanders  was  called  by  Buell  as  a  witness,  to 
prove  the  usury,  and  he  was  rejected  upon  an  objection  by  the 
plaintiff,  to  his  competency  to  prove  that  defence. 

It  is  claimed,  on  the  part  of  Buell,  that  Flanders  was  a  com- 
petent witness  under  section  397  of  the  Code.  That  section 
provides,  that  "  a  party  may  be  examined  on  behalf  of  his  co- 
plaintiff,  or  of  a  co-defendant,  as  to  any  matter  in  which  he  is 
not  jointly  interested  or  liable  with  such  co-plaintiff  or  co-de- 
fendant, and  as  to  which  a  separate  and  not  joint  verdict  or 
judgment  can  be  rendered."  We  think  Flanders  was  not 
a  competent  witness  under  that  section.  He  could  not  give 
any  testimony  to  establish  the  usury,  which  would  not  benefit 
him  equally  with  Buell.  If  that  defence  should  be  sustained, 
the  action  would  be  defeated  as  to  him  as  well  as  to  Buell.  No 
judgment  could  be  entered  against  him,  although  he  did  not 
answer,  if  Buell  prevailed  on  that  defence.  The  case  is  not, 
therefore,  one  in  which  separate  judgments  could  be  rendered 
as  to  Flanders  and  Buell,  in  respect  to  the  matter  of  that  de- 
fence ;  and  it  is  a  case  in  which  a  joint  judgment  could  be  ren- 
dered in  their  favor  as  to  that  matter.  In  our  opinion,  they 
were,  therefore,  jointly  interested  or  liable,  so  far  as  that  de- 
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fence  is  concerned,  within  the  meaning  of  the  section  in 
question. 

There  is  a  wide  and  important  difference  between  this  case 
and  the  case  of  an  action  under  the  statute  of  1832,  as  amended, 
or  section  120  of  the  Code,  against  the  makers  and  indorsers 
of  a  bill  of  exchange  or  promissory  note.  In  the  latter  case, 
the  action  is  upon  several  distinct  and  independent  contracts. 
The  defence  of  one  party  cannot  be  of  any  avail  to  another. 
The  drawer,  or  any  indorser,  may  defeat  the  action  as  to  him 
for  usury,  and  yet  any  other  separate  party  be  held  liable  on 
his  own  contract  In  the  present  case,  the  basis  of  the  action 
is  the  bond  and  mortgage,  a  single  contract,  and  if  they  are 
adjudged  invalid  for  usury,  the  action  as  to  all  is  subverted. 

We  do  not  consider  whether  Flanders  might  not  have  been 
a  competent  witness  in  his  own  behalf,  under  section  399  of 
the  Code,  on  the  issue  between  Buell  and  the  plaintiff.  If  he 
would  have  been  he  should  have  been  offered  as  such,  that  the 
plaintiff  might,  if  the  fact  was  so,  object  to  the  want  of  the  re- 
quisite notice  to  him  of  the  examination. 

The  judgment  must  be  affirmed  with  costs. 


SUPREME  COURT. 
•       AMASA  S.  FOSTER  agt.  WM.  R.  PRINCE,  and  others. 

Where  execution  was  issued  to  the  county  of  Queens,  where  the  judgment-debt- 
ors resided,  and  returned  unsatisfied, 

Held,  that  a  justice  of  this  court  in  the  city  and  county  of  New- York  had  juris- 
diction, under  section  294  of  the  Code,  to  make  an  order  compelling  a  debtor  to 
the  judgment  debtors,  residing  in  the  city  of  New- York,  on  examination,  to  ap- 
ply the  property  of  the  judgment-debtors  in  his  hands  or  make  payment  of  the 
debt  to  the  judgment-creditor  upon  his  judgment.  (See  12  How.  136;  id. 
359 ;  4  Sand.  640.) 

New  -  York  General  Term,  June,  1859. 

APPEAL  from  an  order  in  supplementary  proceedings. 
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By  the  court — ROOSEVELT,  Justice.  Foster,  the  plaintiff, 
having  obtained  a  judgment  against  the  Messrs.  Prince,  re- 
siding at  Flushing,  in  Queens  county,  upon  which  an  execution 
to  that  county  had  afterward  been  returned  unsatisfied,  took 
steps  to  compel  the  application  of  a  balance  standing  to  the 
credit  of  one  of  the  defendants,  in  the  Fulton  Bank  of  New- 
York,  to  the  satisfaction  of  the  demand. 

On  the  22d  of  November,  one  of  the  judges  of  this  court  ac- 
cordingly made  an  order  requiring  the  cashier  of  the  bank  to 
appear  before  him  in  this  city,  to  be  examined  concerning  the 
alleged  balance  of  the  defendant,  and  enjoining  the  bank  in 
the  mean  while  from  parting  with,  or  otherwise  disposing  of  the 
fund.  Upon  the  examination,  on  the  30th  of  the  same  month, 
another  order  was  made  directing  the  bank  to  pay  over  the 
balance  to  the  judgment-creditor. 

The  defendants,  the  judgment-debtors,  now  contend  that  this 
order  was  a  nullity ;  that  as  they  resided  in  Queens  county, 
although  the  bank  was  in  New- York,  the  judge  in  the  first 
district  had  no  jurisdiction.  No  objection  is  made  on  the  part 
of  the  bank.  All  that  the  bank  requires  is  protection  against 
any  double  demand.  And  as  to  the  judgment-debtors,  the 
point  raised  by  them,  it  will  be  seen,  is  merely  technical ;  for 
no  man  can  doubt  the  justice  of  compelling  a  debtor,  residing 
in  Queens,  to  pay  his  debts  out  of  a  balance  of  his  credit  in 
bank,  even  though  the  banking  house  should  be  in  New- 
York.  | 

The  question  raised  turns  on  the  true  interpretation  of  the 
Code,  the  292d  and  294th  sections  of  which  provide  that,  in  a 
case  like  the  present,  the  judgment-creditor  is  entitled  td*an 
order  from  "a judge  of  the  court"  compelling  the  debtor  to 
appear  and  answer  before  him  within  the  county  where  the 
debtor  resides,  touching  his  property,  and  also  to  an  order  re- 
quiring any  debtor  to  the  judgment  debtor  to  appear  and 
answer  at  a  specified  time  and  place,  concerning  such  debt. 
The  judgment-debtor  is  to  appear  in  the  particular  county,  but 
the  debtor  to  the  judgment-debtor  is  to  appear  "at  a  sjxcified 
place  ;"  meaning,  of  course,  a  place  to  be  specified  by  the  judge, 


260  NEW-YORK  PRACTICE  REPORTS. 

Foster  agt.  Prince. 

who  would  naturally  select  a  place,  other  things  being  equal, 
most  convenient  to  the  person  to  be  examined,  and  not  neces- 
sarily to  the  judgment-debtor.  It  is  right  to  do  so,  and  its  fit- 
ness, also,  is  shown  by  the  provision  which  dispenses  with  any 
attendance  in  such  case,  as  matter  of  right  or  obligation,  of  the 
udgment-debtor  on  the  examination  of  said  third  party.  I 
allude  to  the  clause  in  section  294,  which  declares  that  "  the 
judge  (meaning  '  a  judge  of  the  court,'  that  is  any  judge  of 
the  supreme  court),  may  also,  in  his  discretion,  require  notice 
of  such  proceeding  to  be  given  to  any  party  to  the  action,  in 
such  manner  as  may  seem  to  him  proper." 

As,  then,  the  party  to  the  action  has  no  absolute  right  to 
notice  of  the  time  and  place  of  examining  his  debtor,  he,  of 
course,  cannot  except  to  the  selection. 

This  view  of  the  true  meaning  of  the  Code  is  further  con- 
firmed by  the  293d  section,  which  declares  that,  "  after  the 
issuing  of  execution  against  property,  any  person  indebted  to 
the  judgment-debtor,  may  pay  to  the  sheriff  the  amount  of  his 
debt,  or  so  much  as  shall  be  necessary  to  satisfy  the  execution, 
and  the  sheriff's  receipt  shall  be  a  sufficient  discharge  for  the 
amount  so  paid."  No  consent,  it  will  be  perceived,  is  required 
on  the  part  of  the  judgment-debtor,  nor  any  notice  to  enable 
hiii.,  if  so  disposed,  to  prevent  the  application  of  that,  which  is 
due  to  him  from  one  person,  to  the  payment  of  that  which  is 
due  by  him  to  another.  If,  then,  his  debtor,  without  his  con- 
(  sent,  may  pay  voluntarily,  how  can  he  complain  that  his 
debtor,  without  his  consent,  has  paid  under  the  sanction  of  the 
judge  ? 

As  the  defendants,  whatever  may  be  said  in  respect  of  the 
bank,  are  not  aggrieved,  they  cannot  complain,  and  their  ap- 
peal, of  course,  should  be  dismissed. 
Appeal  dismissed  with  costs. 
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SUPEEME  COURT. 

THOMAS  H.  SMITH  and  others  agt.  ROBERT  HEERMANCE  and 

others. 

On  an  appeal  from  a  judgment  of  the  special  term  to  the  general  term,  the  same 
undertaking  is  required  in  order  to  stay  proceedings,  as  on  an  appeal  from  the 
general  term  to  the  court  of  appeals.  (Code,  §§  334-338.) 

By  the  340th  section,  this  undertaking,  in  order  to  operate  as  a  stay,  must  bo 
filed  and  served  with  the  notice  of  appeal,  not  afterwards. 

Where  the  proper  undertaking,  in  form  to  stay  proceedings  on  an  appeal  from  a 
judgment  of  foreclosure  at  special  term,  was  served  and  filed  some  time  after 
the  service  of  the  notice  of  appeal,  which  was  returned  on  the  ground  that  it 
was  not  served  in  time,  and  was  not  in  due  form,  and  thereupon  the  defendant 
made  a  special  motion  to  stay  the  proceedings,  founded  on  such  undertaking, 
which  was  denied  on  the  ground  that  the  motion  was  unnecessary,  as  the  plain- 
tiff's  proceedings  were  already  stayed  by  the  undertaking,  from  the  time  of 
service,  and  the  plaintiff  thereupon  proceeded  and  sold  the  premises, 

Held,  on  a  motion  to  confirm  the  report  of  sale,  that  under  such  a  misapprehen- 
sion at  special  term,  of  the  effect  of  the  undertaking,  the  sale  be  vacated  upon 
terms,  and  the  proceedings  be  stayed  until  the  decision  upon  appeal 

Albany  Special  Term,  February,  1859. 

MOTION  to  confirm  report  of  sale  under  judgment  of  fore- 
closure. 

The  action  was  brought  to  foreclose  two  mortgages.  Judg- 
ment was  rendered  on  the  27th  of  July,  1858.  The  amount 
due  upon  the  mortgages  was  $3,240.90.  The  costs  were  taxed 
at  $284.28.  The  judgment  directed  that  the  mortgaged  prem- 
ises be  sold,  and  that  these  sums,  with  the  interest,  be  paid  out 
of  the  proceeds.  On  the  23d  of  August,  the  defendant,  Robert 
Heermance,  served  upon  the  plaintiffs'  attorney  a  notice  of 
appeal  to  the  general  term.  No  order  to  stay  proceedings  or 
undertaking  was  served  with  the  notice  of  appeal. 

Subsequently,  the  plaintiffs'  attorney  caused  the  mortgaged 
premises  to  be  advertised  for  sale.  The  sale  was  to  take  place 
on  the  15th  of  November.  On  the  9th  of  November,  the 
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plaintiff's  attorney  received  a  copy  undertaking  from  the  at- 
torney for  the  defendant  Heermance,  which  he  declined  to 
receive.  It  was  returned  with  the  objection  that  it  was  served 
too  late,  and  also  on  the  ground  of  some  objections  to  its  form. 
The  attorney  for  the  defendant  Heermance  then  gave  notice 
of  a  motion  founded  upon  the  undertaking,  to  be  made  on  the 
last  Tuesday  of  November,  for  a  stay  of  the  proceedings  upon 
the  judgment,  until  the  determination  of  the  appeal.  The  sale 
was  thereupon  adjourned  until  the  4th  of  December.  The 
motion  to  stay  proceedings  was  denied,  on  the  ground,  as  ap- 
pears from  a  memorandum  upon  the  papers  made  by  the  judge 
who  held  the  special  term,  that,  upon  an  appeal  from  a  spe- 
cial term  to  the  general  term,  an  undertaking,  if  in  due  form, 
stays  proceedings  from  the  time  of  service,  and  that  an  order 
staying  proceedings  was,  therefore,  unnecessary. 

The  plaintiffs'  attorney,  still  insisting  that  the  undertaking, 
not  being  served  with  the  notice  of  appeal,  did  not  operate  as 
a  stay  of  proceedings,  proceeded  to  sell  the  mortgaged  premi- 
ses on  the  4th  of  December.  Upon  such  sale  the  plaintiff  be- 
came the  purchaser,  for  the  sum  of  $3,000.  The  sheriff  hav- 
ing made  his  report  of  the  sale,  this  motion  was  made  to 
confirm  such  report. 

In  opposition  to  the  motion,  the  undertaking,  which  had  been 
served  in  November,  was  produced,  from  which  it  appears 
that  the  appellant  and  two  sureties,  each  of  whom  had  justified 
in  due  form  in  the  sum  of  $1,500,  had  undertaken  that  the 
appellant  would  pay  all  costs  and  damages  which  might  be 
awarded  against  him  upon  the  appeal,  not  exceeding  the  sum 
of  $250,  and  that,  during  the  possession  of  the  premises  by  the 
appellant,  he  would  not  commit,  or  suffer  to  be  committed, 
any  waste  thereon,  and  that,  if  the  judgment  be  affirmed,  the 
appellant  would  pay  the  value  of  the  use  and  occupation  of 
the  premises  from  the  time  of  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment,  not  exceed- 
ing five  hundred  dollars,  that  sum  having  been  fixed  by  a 
judge  of  the  supreme  court,  pursuant  to  the  338th  section  of 
the  Code.  And  further,  that,  in  case  of  any  deficiency  arising 
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upon  a  sale  of  the  premises,  the  appellant  would  pay  such  de- 
ficiency. 

The  value  of  the  premises  sold,  according  to  an  affidavit 
produced  on  the  part  of  the  defendant,  was  about  $4,500. 

W.  C.  BENTON,  for  plaintiff. 

H.  W.  McCLELLAN,  for  defendant. 

HARRIS,  Justice.  The  regularity  of  the  sale  depends  upon 
the  question,  whether  the  undertaking,  executed  as  it  was  in 
November,  operated  to  stay  the  proceedings  upon  the  judg- 
ment from  which  an  appeal  had  been  taken  in  August.  It  is 
declared  by  the  348th  section  of  the  Code,  that  an  appeal  from 
a  judgment,  entered  upon  the  direction  of  a  single  judge  to  the 
general  term,  does  not  stay  the  proceedings  upon  such  judg- 
ment, unless  security  be  given  as  upon  an  appeal  to  the  court, 
of  appeals,  or  the  court  or  a  judge  thereof  shall  so  order.  No 
such  order  was  made.  It  is  necessary,  therefore,  to  inquire 
whether  the  appellant  has,  in  this  case,  "given  security  as 
upon  an  appeal  to  the  court  of  appeals." 

In  all  cases  upon  an  appeal  to  the  court  of  appeals,  security 
must  be  given  in  the  manner  prescribed  by  the  334th  section 
of  the  Code,  for  the  payment  of  costs  and  damages.  In  case 
of  a  judgment  of  foreclosure,  if  the  appellant  would  have  pro- 
ceedings stayed,  he  must  also  give  the  security  prescribed  by 
the  338th  section.  The  security  required  by  these  two  sec- 
tions may  be  united  in  the  same  undertaking. 

In  this  case,  therefore,  the  judgment  being  for  the  foreclo- 
sure of  a  mortgage,  the  undertaking  to  operate,  as  a  stay  of 
proceedings,  must  be  conformable  to  the  provisions  of  both  the 
334th  and  the  338th  sections  of  the  Code.  In  form  it  is  thus  con- 
formable. But  it  is  also  declared  by  the  340th  section,  that  a 
copy  of  such  undertaking  must  be  served  on  the  adverse  party 
with  the  notice  of  appeal.  Under  this  section  it  has  been  held 
by  the  court  of  appeals,  that  an  undertaking  which  is  filed  after 
the  notice  of  appeal  does  not  stay  the  proceedings.  (See  New 
York  Central  Insurance  Co.  agt.  Safford,  10  Iloward,  344 ; 
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Mills  agt.  Thursby,  11  How.  139 ;  Cushman  agt.  Martin,  13  How. 
402.)  It  is  clear,  therefore,  that  had  this  appeal  been  from  the 
judgment  of  a  general  term  to  the  court  of  appeals,  the  secu- 
rity would  not  have  been  sufficient  to  stay  the  proceedings,  for 
the  reason  that  the  undertaking  was  not  filed  and  served  in 
time.  As  the  same  security  is  required,  in  order  to  stay  pro- 
ceedings, upon  a  judgment  rendered  upon  the  direction  of  a 
single  judge,  when  the  appeal  is  to  the  general  term,  it  seems 
to  follow  that  the  requirements  of  the  340th  section  of  the  Code 
are  also  applicable  to  such  an  appeal,  and  that,  to  render  the 
appeal  effectual  as  a  stay  of  proceedings,  a  copy  of  the  under- 
taking must  be  served  with  the  notice  of  appeal.  The  plain- 
tiffs' proceedings  were,  therefore,  regular.  The  service  of  a 
copy  of  the  undertaking,  after  the  notice  of  appeal  had  been 
served,  did  not  of  itself  operate  to  stay  their  proceedings. 

And  yet  it  appears  that  when  the  appellant,  assuming  that 
the  plaintiffs'  proceedings  were  not  stayed,  applied  to  the  court 
for  an  order  to  that  effect,  as  he  was  authorized  to  do  by  the 
348th  section  of  the  Code,  the  court,  misapprehending  the  effect 
of  what  the  appellant  had  done,  denied  the  application,  solely 
upon  the  ground  that  it  was  unnecessary,  the  plaintiffs'  pro- 
ceedings being,  as  it  was  held,  already  stayed.  It  cannot  be 
doubted,  I  think,  that,  but  for  this  misapprehension,  the  plain- 
tiffs' proceedings  would  have  been  stayed  until  the  determina- 
tion of  the  appeal. 

Under  these  circumstances,  the  proper  disposition  of  the 
matter  is  to  vacate  the  sale,  and  to  direct  that,  upon  payment 
of  the  costs  of  all  proceedings  subsequent  to  the  judgment,  to 
be  taxed  by  the  clerk  of  Kensselaer,  and  the  costs  of  this  mo- 
tion, and  serving  upon  the  plaintiffs'  attorney  a  copy  of  the 
undertaking,  which  has  been  executed  and  filed,  all  further 
proceedings  upon  the  judgment  in  this  action  be  stayed  until 
the  determination  of  the  appeal.  An  order  will,  therefore,  be 
entered  to  this  effect. 
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NEW- YORK  COMMON  PLEAS. 
HENRY  LENX  ast.  A.  JANSEN. 

The  defendant  made  and  signed  an  order  in  these  words :  "  Messrs.  Foster  &  Lee, 
Gents. :  Pay  to  Joseph  Lenx,  or  order,  the  sum  of  $68.50,  in  such  furniture  as 
he  may  select,  and  charge  the  same  to  my  account,  for  value  received,"  and 
upon  the  back  of  this  order  Joseph  Lenx  wrote :  "  Pay  to  Henry  Lenx,"  and 
signed  his  name  thereto.  The  order  was  given  for  a  bonafide  indebtedness. 

Held,  that  the  order  not  being  either  a  bill  of  exchange  or  promissory  note,  it  was 
not  transferable  at  law  by  indorsement  merely ;  but  in  equity  the  indorsement 
invested  the  plaintiff  with  all  the  rights  of  Joseph  Lenx,  and  entitled  him  to 
recover  against  the  defendant. 

General  Term,  July,  1859. 

APPEAL  from  a  judgment  at  special  term. 

By  the  court — BRADY,  J.  The  defendant,  being  indebted 
to  Joseph  Lenx,  gave  him  an  order,  of  which  the  following 
is  a  copy : 

"  Messrs.  Foster  &  Lee : 

"  GENTS — Pay  to  Joseph  Lenx,  or  order,  the  sum  of  sixty- 
eight  dollars  and  fifty  cents,  in  such  furniture  as  he  may  select, 
and  charge  the  same  to  my  account,  for  value  received. 

"June  26th,  1858.  A.  JANSEN." 

And  it  was  agreed  between  them  that  it  should  not  be  pre- 
sented until  a  day  named,  when  the  defendant  was  to  meet 
Lenx,  and  go  with  him  to  the  drawees.  The  defendant  did 
not  meet  Lenx  as  promised,  and  Lenx  thereupon  wrote  upon 
the  back  of  the  order  :  "  Pay  to  Henry  Lenx,"  and  signed  his 
name  thereto.  The  assignee  sued  and  recovered  judg- 
ment. There  is  no  evidence  of  the  assignment  of  the 
claim,  and  no  other  assignment  of  the  order,  than  the  in- 
dorsement stated.  It  is  conceded  that  this  is  not  a  bill  of 
exchange,  and  it  must  be  conceded  that  it  is  not  a  promissory 
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note,  although  the  respondent  insisted,  upon  the  argument,  that 
it  was  a  note  payable  in  specific  articles.  The  defendant 
makes  no  promise  to  pay  anything  by  the  order,  either  in. 
money  or  articles.  He  requests  Foster  &  Lee  to  pay  Joseph 
Lenx  the  sum  of  sixty-eight  dollars  and  fifty  cents,  in  such 
furniture  as  he  may  select.  It  is,  therefore,  a  request  or  direc- 
tion to  Foster  &  Lee  to  deliver  to  Joseph  Lenx  a  certain 
amount  of  furniture,  if  selected  by  him,  leaving  a  contingency 
as  to  selection.  I  have  not  been  successful  in  finding  a  paral- 
lel case  in  the  books,  but  the  principles  which  apply  to  it  are . 
plain.  The  order  not  being  either  a  bill  of  exchange  or  prom- 
issory note,  it  was  not  transferable  at  law  by  indorsement 
merely,  and  the  plaintiff  would  take  nothing  by  the  alleged 
transfer  from  Joseph  Lenx.  It  is  otherwise  in  equity.  When 
a  subject,  says  Lord  KAMES,  is  conveyed,  every  one  of  its  ac- 
cessories are  understood  to  be  conveyed  .  with  it,  unless  the 
contrary  be  expressed  (1  Kames1  Principles  of  Equity,  240),  and 
when  the  instrument  in  suit  was  indorsed,  that  indorsement  in 
equity  operated  as  a  transfer  of  all  the  accessories  necessary  to 
enable  the  plaintiff  to  recover.  This  doctrine  has  been  illus- 
trated by  Judge  DALY,  in  the  case  of  Sexton  agt.  Fleet,  decided 
at  the  present  term  of  this  court,  and  in  his  opinion  the  cases 
bearing  upon  the  subject  will  be  found.  The  indorsement  of 
the  order  having  invested  the  plaintiff  with  all  the  rights  of 
Joseph  Lenx,  he  was  entitled,  on  the  doctrine  stated,  to  re- 
cover. 

The  judgment  should  be  affirmed. 
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SUPREME  COURT. 

EDWARD  D.  LYON,  respondent,  agt.  CHANDLER  MANLY, 
appellant. 

A  judgment  rendered  before  a  justice  of  the  peace,  after  the  filing  and  docketing 
of  a  transcript  thereof  in  the  county  clerk's  office,  becomes  a  judgment  of  the 
county  court ;  and,  by  §  7 1  of  the  Code,  an  action  will  not  lie  upon  it  without 
leave  of  the  county  court. 

Where  the  an&iver  in  such  an  action  sets  up  this  objection  specifically,  the  point 
will  be  considered  sufficiently  raised  in  the  court  below  to  sustain  the  appeal, 
without  a  more  formal  exception  on  the  trial. 

Monroe  General  Term,  March,  1859. 

T.  R.  STRONG,  JOHNSON,  and  E.  DARWIN  SMITH,  Justices. 

APPEAL  from  a  judgment. 

.    H.  R.  SELDEN,  for  appellant. 
H.  J.  THOMAS,  for  respondent. 

By  the  court — T.  R.  STRONG,  Justice.  This  action  origin- 
ated in  a  justice's  court.  The  complaint  sets  forth  the  recovery 
of  a  judgment  by  the  plaintiff  against  the  defendant,  in  a  court 
held  before  a  justice  of  the  peace  in  and  for  the  county  of 
Orleans,  the  filing  of  a  transcript  and  the  docketing  thereof  in 
the  office  of  the  clerk  of  said  county,  and  demands  a  judgment 
for  the  amount  due  on  the  judgment  so  recovered,  with  inter- 
est. The  answer  is,  among  other  things,  that  "  the  plaintiff 
cannot  maintain  an  action  upon  the  judgment  set  out  in  the 
complaint,  for  this  reason — that,  under  the  provisions  of  the 
Code,  no  action  can  be  maintained  on  a  judgment  of  the 
county  court."  On  the  day  to  which  the  trial  of  the  cause 
was  last  adjourned,  the  parties  appeared  before  the  justice,  and 
the  defendant  applied  for  a  further  adjournment,  which  was 
denied,  when  the  plaintiff  proved  the  judgment  on  which  the 
action  was  brought,  and  the  filing  of  a  transcript,  and  then 
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rested.  No  evidence  was  introduced,  or  question  raised,  by 
the  defendant  at  the  trial. 

It  is  now  made  a  point  by  the  appellant,  that  the  judgment 
which  is  the  subject  of  the  action,  upon  the  filing  and  docket- 
ing the  transcript,  became  a  judgment  of  the  county  court, 
and  therefore  that,  under  §  71  of  the  Code,  the  action  would 
not  lie  without  proof  that  leave  had  been  obtained  from  the 
county  court  to  bring  the  action.  That  section  provides,  that 
"  no  action  shall  be  brought  upon  a  judgment  rendered  in  any 
court  of  this  state,  except  a  court  of  justice  of  the  peace,  be- 
tween the  same  parties,  without  leave  of  the  court  for  good 
cause  shown,  on  notice  to  the  adverse  party,"  &c. 

The  respondent  insists  that  this  point  was  not  made  in  the 
court  below,  and  that  the  appellant  is,  for  that  reason,  pre- 
cluded from  making  it  here.  We  think  the  question  is 
substantially  presented  by  the  answer.  The  answer  is,  in 
substance,  that  the  judgment  set  forth  in  the  complaint  is  a 
judgment  of  the  county  court,  and  that  for  that  reason,  under 
the  provisions  of  the  Code,  the  action  would  not  lie.  The 
only  provisions  of  the  Code,  relating  to  the  subject  of  actions 
on  judgments,  are  those  contained  in  §  71  referred  to — so 
much  of  which  as  is  applicable  to  this  case  is  above  recited. 
The  plaintiff  must  have  understood  the  answer  to  mean,  that, 
under  the  first  clause  of  that  section,  this  action  on  the  judg- 
ment would  not  lie,  because  the  judgment  was  a  judgment  of 
the  county  court.  The  only  obstacle  to  the  action  there  could 
be  under  that  section,  taking  that  view  of  the  judgment,  was, 
that  leave  of  the  county  court  to  bring  the  action  had  not 
been  given,  as  in  that  section  required.  It  was  not  claimed 
in  the  complaint  that  such  leave  had  been  obtained,  and  the 
answer  obviously  pointed,  and  must  have  been  understood  to 
refer,  to  that  defect  in  the  case.  Undoubtedly,  the  objection 
might  have  been  much  more  plainly  expressed ;  but  it  was 
sufficient  if,  as  we  think  it  did,  it  called  the  attention  of  the 
plaintiff  to  the  necessity  of  previous  leave  of  the  county  court 
to  warrant  the  action. 

Upon  the  merits,  we  are  satisfied  that  the  position  of  the 
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appellant,  that  the  judgment  was  a  judgment  of  the  county 
court  after  the  filing  and  docketing  of  the  transcript,  and  that 
by  §  71  of  the  Code  an  action  would  not  lie  upon  it  without 
leave  of  that  court,  is  sound.  When  the  judgment  was  ren- 
dered, and  the  transcript  filed  and  docketed,  §  56  of  the  Code 
of  1848  was  in  force,  and  provided,  that  "a  justice  of  the 
peace,  on  the  demand  of  a  party  in  whose  favor  he  shall  have 
rendered  a  judgment,  shall  give  a  transcript  thereof,  which 
may  be  filed  and  docketed  in  the  office  of  the  clerk  of  the 
county  where  the  judgment  was  rendered.  The  time  of  the 
receipt  of  the  transcript  by  the  clerk  shall  be  noted  thereon, 
and  entered  in  the  docket,  and  from  that  time  the  judgment 
shall  have  the  same  effect  as  a  lien,  and  be  enforced  in  the 
same  manner  as  a  judgment  of  the  county  court,"  &c.  In 
1849,  the  section  was  amended  by  striking  out  that  part  of  the 
section  relating  to  the  effect  of  the  judgment  as  a  lien,  and  the 
manner  of  enforcing  it,  and  substituting  therefor  the  words, 
"shall  be  a  judgment  of  the  county  court."  (See  §  63  of  the 
present  Code.}  This  change  of  phraseology  does  not,  we  think, 
change  the  substance  of  the  provision  so  far  as  the  question 
in  this  case  is  concerned.  If  the  amendment  had  not  been 
made,  the  case  would  be  within  §  71,  and,  if  so,  there  can  be 
no  doubt  of  the  validity  of  the  amendment  in  reference  to  this 
judgment,  if  otherwise  such  doubt  might  be  entertained.  The 
new  matter  must  be  regarded  as  law  only  from  the  time  it  was 
introduced  (Ely  agt.  Holton,  15  N.  Y.  R.  595) ;  but  if  it  is  sub- 
stantially the  same  as  the  old  matter  superseded  by  it,  the 
power  of  the  legislature  to  make  the  change,  and  that  the  pro- 
vision as  it  stands  is  applicable  to  cases  of  judgments  of  which 
transcripts  were  filed  and  docketed  before  the  change,  as  to 
those  which  are  subsequent,  is  clear. 

Ample  provision  was  made  by  §  56  of  the  Code  of  1848, 
as  by  §  73  of  the  Code  in  its  present  form,  for  enforcing  just- 
ices' judgments,  where  transcripts  were  filed  and  docketed,  in 
any  county  in  the  state ;  and  every  reason  which  existed 
for  prohibiting  actions  on  judgments  of  courts  of  record, 
without  leave,  applied  to  such  justices'  judgments.  No 
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action  upon  them,  except  in  special  cases   could  be  neces- 
sary. 

These  views  require  a  reversal  of  the  judgment  of  the  county 
court,  and  of  the  justice. 


NEW-YORK  COMMON  PLEAS. 
LENA  LIPPMAN  agt.  SAMUEL  PETERSBERGER. 

The  time  within  which  a  defendant  must  be  charged  in  execution,  before  he  can 
move  for  a  supersedeas  and  a  discharge  from  custody  under  the  statute  (3  R  S., 
bthed.,  870),  is  to  be  computed  from  the  time  judgment  is  actually  entered, 
not  from  the  tune  the  offer  of  judgment  is  made  and  accepted  under  the  Code. 
(Section  385.) 

That  is,  the  defendant  is  not  to  be  charged  in  execution  within  three  months  af- 
ter the  term  following  that  when  the  offer  of  judgment  was  accepted,  but  when 
it  was  actually  entered  up. 

If  the  plaintiff  neglect  to  enter  the  judgment  within  that  time  the  defendant 
must  apply  for  an  order  compelling  him  to  do  so. 

Special  Term,  July,  1859. 

MOTION  by  defendant  for  a  supersedeas  and  discharge  from 
custody. 

B.  F.  SAWYER,  for  the  motion. 

A.   J.   DlTTENHOEFER,  opposed. 

DALY,  F.  J.  This  motion  is  prematurely  made.  The  de- 
fendant was  arrested,  and  is  still  in  custody,  upon  mesne  pro- 
cess. After  his  arrest  he  made  an  offer  under  the  385th  section 
of  the  Code,  to  allow  the  plaintiff  to  take  judgment  for  a  cer- 
tain amount,  which  offer  the  plaintiff,  on  the  19th  day  of 
February  last,  accepted,  but  neglected  to  enter  up  the  judg- 
ment until  more  than  three  months  had  elapsed— that  is,  he 
entered  it  up  on  the  30th  of  May,  and  on  the  day  after  issued 
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execution  against  the  property  of  the  defendant,  which  has  not 
yet  been  returned.  The  defendant  now  moves,  under  the 
36th  section  of  title  17,  chap.  8,  part  3  of  the  Revised  Statutes,  for 
a  supersedeas,  and  that  he  be  discharged  from  custody,  upon 
the  ground  that  more  than  three  months  after  the  last  day  of 
the  term  next  following  that  at  which  judgment  was  obtained 
has  elapsed,  and  that  the  plaintiff  has  not  charged  him  in  exe- 
cution. 

Three  mouths  have  not  elapsed  since  the  actual  entry  of  the 
judgment,  but  the  defendant  claims  that  judgment  was  obtained 
within  the  meaning  of  the  statute  when  the  plaintiff  accepted 
the  defendant's  written  offer,  and  that  the  defendant  is  not  to 
suffer  by  the  plaintiff's  neglect  to  enter  it  up,  but  that  he 
should  have  charged  him  in  execution  within  three  months 
after  the  term  following  that  when  the  offer  was  accepted. 

At  the  hearing  of  the  motion,  I  was  strongly  impressed  with 
the  suggestion  that  the  defendant  should  not  suffer  by  the 
plaintiff's  neglect ;  but  to  support  the  defendant's  view  it 
would  be  necessary  to  hold,  in  respect  to  the  commencement  of 
the  time  within  which  the  defendant  must  be  charged  in  exe- 
cution, that  it  does  not  date  from  the  entry  or  docketing  of  the 
judgment,  but  that  the  words,  "at  the  time  judgment  shall  be 
rendered  or  obtained,"  mean  the  time  when  the  plaintiff  is  at 
liberty  to  enter  up  judgment.  Proceedings  ©f  this  kind  are 
now  unusual,  and  it  will  be  necessary  to  look  at  the  practice 
which  prevailed  before  the  Eevised  Statutes,  for  this  provision 
is  in  this  respect  the  same  as  that  which  was  incorporated  in 
the  former  act,  for  the  relief  of  debtors,  with  respect  to  the  im- 
prisonment of  their  persons  (1  Rev.  Laws  of  1813,  853,  §  12), 
the  practice  under  which  appears  to  have  been  well  settled.  In 
2  Dunlap's  Practice,  827,  it  is  said  that  the  moving  party  must 
produce  a  certified  copy  of  the  docket  of  the  judgment;  and 
again,  that  if  the  "plaintiff,  who  is  entitled  to  the  judgment, 
should  neglect  or  refuse  to  perfect  it,  the  defendant  must  take 
measures  to  have  judgment  perfected  against  himself,  and  if 
not  charged  in  execution  within  three  months  of  the  time  of 
entering  the  judgment,  he  becomes  suspendable." 
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And  in  Kettlelas  agt.  North  ( Coleman's  Cases,  54),  it  was  held, 
upon  an  application  to  compel  the  prevailing  party  to  enter  up 
judgment,  that  he  should  procure  the  roll  to  be  signed  and 
filed  in  four  days,  or  that  the  other  party  should  be  at  liberty 
to  do  it.  The  words,  both  in  the  Revised  Statutes  and  in  the 
act  of  1813,  are,  that  the  defendant  shall  be  charged  in  execu- 
tion within  the  given  time,  after  the  judgment  is  obtained,  and 
the  practice  under  one  is,  therefore,  equally  applicable  under 
the  other.  In  a  case  like  the  present,  the  plaintiff,  by  section 
385  of  the  Code,  files  the  summons,  complaint  and  offer,  with 
an  affidavit  of  notice  of  acceptance,  and  the  clerk,  therefore, 
enters  judgment  accordingly.  It  is  from  the  judgment  so  en- 
tered, that  the  time  within  which  the  defendant  must  be 
charged  in  execution  is  to  be  computed.  If  the  plaintiff  neg- 
lect to  enter  it,  the  defendant,  as  in  Ketiletas  agt.  North,  must 
apply  for  an  order  compelling  him  to  do  so.  The  judgment 
was  entered  by  the  clerk  on  the  30th  of  Ma}r,  and  the  time 
not  having  yet  expired  within  which  the  plaintiff  must  charge 
the  defendant  in  execution,  the  motion  for  a  supersedeas 
must  be  denied. 


SUPREME  COURT. 
HORACE  WYMAN  agt.  MARY  J.  REMOND,  administratrix,  &c. 

The  defendant,  within  the  time  allowed  to  amend  of  course,  under  §  172  of  the 
Code,  may  serve  an  amended  answer,  containing  an  entire  new  and  different 
defence  from  that  contained  in  the  original  answer. 

The  same  principle  applies  in  the  amendment  of  complaints,  as  to  new  causes  of 
action. 

Albany  Special  Term,  March,  1859. 
MOTION  to  substitute  new  referee. 

The  action  was  commenced  on  the  16th  of  December,  1857, 
by  the  service  of  a  summons  and  compliant.     On  the  23d  of 
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January,  1858,  and  within  the  time  allowed  the  defendant,  by 
an  order  obtained  for  that  purpose,  an  answer  was  served. 
The  answer  contained  a  counter-elaim.  On  the  10th  of  Feb- 
ruary the  plaintiff  served  a  reply  to  the  counter-claim.  On 
the  first  of  March  the  defendant  served  an  amended  answer. 
This  answer  did  not  contain  the  counter-claim,  but  set  up  the 
statute  of  limitations.  The  attorney  for  the  plaintiff  returned 
the  amended  answer,  with  a  notice  that  he  refused  to  receive 
it,  on  the  ground  that  it  contained  a  different  and  other  de- 
fence from  that  contained  in  the  original  answer. 

Upon  this  state  of  the  pleadings  the  cause  was  noticed  for 
trial,  and  at  the  January  circuit,  1859,  was,  by  the  consent  of 
both  parties,  referred  to  a  sole  referee. 

Upon  the  trial  before  the  referee,  the  plaintiff's  counsel  in- 
sisted that  the  issue  was  that  made  by  the  original  answer  and 
the  reply  thereto ;  and  the  defendant's  counsel  insisted  that 
the  issue  was  that  made  by  the  amended  answer.  The  referee 
declined  to  decide  the  question,  and  refused  to  proceed  with 
the  trial,  on  the  ground,  as  he  certified,  "  that  the  issue  in  the 
action  did  not  appear  to  be  settled."  The  plaintiff  thereupon 
moved  that  a  new  referee  be  substituted  in  his  place. 

J.  D.  LIVINGSTON,  for  plaintiff. 
J.  B.  STURTEVANT,  for  defendant. 

HARRIS,  Justice.  The  real  question  which  the  parties  seek 
to  have  determined  by  this  motion  is,  whether  the  defendant 
had  a  right  to  amend  his  answer  by  inserting  therein  a  new 
defence.  Upon  this  question,  different  views  have  been  en- 
tertained. In  Ifollister  ng-r.  Livingston  (9  Hou\  1-10),  it  has 
been  examined  by  Mr.  Justice  T.  K.  STRONG,  with  hi.s  usual 
care,  and  his  conclusion  was,  that  the  amendments  authorized 
by  the  172d  section  of  the  Code  are  restricted  to  the  matters 
of  the  original  pleadings.  The  question  was  again  considered 
by  Mr.  Justice  MITCHELL,  in  Thompson  agt.  Minford(\.\  How. 
273).  That  learned  judge  was  of  opinion  that  no  such  restric- 
tion was  intended. 

VOL.  XVIII.  18 
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The  same  question  arose  in  the  superior  court  of  New- York 
in  Mason  agt.  Whitely  (1  Abbott,  85).  This  case  was  argued 
before  OAKLEY,  Cb.  J.,  at  special  term ;  but  three  other  judges 
concurred  in  the  decision.  It  was  held,  that  a  plaintiff,  when 
amending  his  complaint  under  the  172d  section  of  the  Code, 
might  add  a  new  count  or  cause  of  action. 

I  am  inclined  to  concur  in  this  latter  construction.  The 
22d  rule  of  the  supreme  court,  adopted  in  1847,  and  which 
was  in  force  at  the  time  the  Code  was  enacted,  contained  sub- 
stantially the  same  provisions  which  are  found  in  the  172d 
section  of  the  Code.  The  framers  of  the  Code  intended,  I 
think,  to  have  the  provisions  of  that  rule  embodied  in  the  new 
system  of  practice.  The  court,  in  framing  the  rules  of  1847, 
had  deemed  it  necessary  to  restrict  the  operation  of  the  22d 
rule  by  providing,  in  the  23d  rule,  that  it  should  not  be  con- 
strued to  allow  amendments  to  be  made  by  adding  new  counts 
or  pleas.  I  can  but  think  that  the  framers  of  the  Code,  if  it 
had  been  thought  advisable  to  continue  the  restriction  for 
which  the  rule  last  mentioned  provides,  would  have  made 
some  express  provision  on  the  subject.  This  view  derives 
some  support,  I  think,  from  the  general  tone  and  spirit  of  the 
Code,  which  inculcates  greater  liberality  in  the  construction 
and  interpretation  of  pleadings  than  had  before  prevailed,  and, 
in  most  cases,  allows  each  party,  upon  some  terms  or  condi- 
tions, to  shape  his  allegations  as  he  pleases  at  any  time  before 
the  trial. 

I  am  of  opinion  that,  in  this  case,  the  defendant  had  a  right 
to  amend  her  answer  at  the  time  and  in  the  manner  it  was 
amended,  and  that  the  action  should  be  tried  upon  the  issue 
made  by  the  complaint  and  amended  answer.  This  motion, 
therefore,  should  be  denied,  but  without  costs. 
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SUPREME  COURT. 

THE   TYRONE  &  LOCK  HAVEN  RAILROAD  COMPANY  agt 
ALLEN  SCHENCK. 

An  order,  made  at  special  term  denying  a  motion  to  dismiss  the  complaint  on  the 
ground  that  the  plaintiffs  had  omitted  to  file  security  for  costs,  is  not  ap- 
pealable. 

New -York  General  Term,  November,  1859. 

Present,  ROOSEVELT,  P.  J.,  SUTHERLAND  and  MULLIN, 
Justices. 

THIS  was  an  appeal  from  an  order  of  Justice  INGRAHAM, 
made  at  special  term,  denying  a  motion  to  discharge  the  de- 
fendant from  arrest ;  and  also  from  an  order  made  by  Justice 
DAVIES  at  special  term,  denying  a  motion  to  dismiss  the  com- 
plaint, on  the  ground  that  the  plaintiffs  were  a  foreign  corpo- 
ration, and  had  neglected  to  file  security  for  costs.  The  first 
order  was  made  August  4th,  and  the  second,  September  9th, 
1859. 

JOHN  \Y.  EDMONDS  and  E.  D.  SHERWOOD,  for  the  plaintiffs, 
moved  to  dismiss  the  appeal  from  the  first  order,  on  the  ground 
that  it  was  not  made  within  thirty  days  from  the  time  the  or- 
der was  entered,  and  because  the  defendant  had  been  a  second 
time  heard  since  that  order  was  entered,  and  the  order  was  at 
such  time  confirmed.  The  second  order,  it  was  insisted  by 
EDMONDS,  counsel,  was  not  an  appealable  order,  it  being  merely 
an  order  granting  leave  to  substitute  a  perfect  bond  for  an  im- 
perfect one.  He  contended  that  no  order  at  special  term,  as  to 
costs,  was  appealable.  He  could  find  no  precedent  or  provision 
that  would  allow  an  appeal  from  such  orders. 

MR.  JAMES  and  L.  S.  CHATFIELD,  opposed. 
The  COURT  dismissed  the  appeal  in  both  cases. 
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SORLEY,  SMITH  and  others  agt.  BREWER  &  CALDWELL. 

Where  the  plaintiff's  claimed  a  lien  upon  the  freight  of  a  vessel,  by  virtue  of  ad- 
vances made  to  the  master,  for  repairs,  supplies  and  expenses  incurred  in  a 
foreign  port  to  enable  the  vessel  to  obtain  a  cargo  on  her  homeward  voyage,  ' 
and  by  an  assignment  from  the  master,  after  her  arrival,  of  all  his  lien  and  inter 
est  to  the  freight  money  and  earnings  of  the  vessel,  to  secure  such  advances, 

Held,  that  the  defendants,  claiming  to  be  entitled  to  the  freight  earned,  by  virtue 
of  a  charter-party,  previously  entered  into,  between  them  and  the  owners  (who 
were  alleged  to  be  insolvent),  by  •which  the  vessel  was  chartered  to  them  for 
tlio  voyage  iu  question,  be  restrained  by  injunction,  during  the  pendency  of  the 
litigation,  from  collecting  the  freight,  and  that  a  receiver  be  appointed  to  col- 
lect the  freight  earned  upon  the  voyage. 

It  seems,  that  a  master's  lien,  thus  acquired,  cannot  be  divested  by  the  owners  of 
the  vessel  by  any  means  short  of  actual  satisfaction  by  payment. 


Term,  July,  1859. 
MOTION  for  the  continuation  of  an  injunction,  and  the  ap- 
pointment of  a  receiver. 

MARTIN  &  SMITHS,  for  plaintiffs. 
LAROCQUE  &  BARLOW,  for  defendants. 

HILTON,  J.  It  appears  that  the  bark  Convoy,  commanded 
by  Abner  Crovvell,  master,  arrived  at  Galveston,  Texas,  on  her 
voyage  from  New-York,  in  a  disabled  condition,  needing  re- 
pairs and  supplies,  and  requiring  money  wherewith  to  pay 
charges  on  cotton  for  transportation  from  the  interior  to  the 
coast,  and  which  payment  was  necessary  to  enable  her  to  ob- 
tain such  cotton  as  freight. 

The  plaintiffs  were  merchants  at  Galveston,  and  on  the  ap- 
plication of  the  master  made  the  necessary  advances  for  these 
purposes,  by  means  of  which  the  vessel  obtained  freight  upon 
her  homeward  voyage  to  New-York,  amounting  to  $2,130. 

The  amount  thus  advanced  by  the  plaintiffs  was  $3,971 
43-100,  about  $1000  of  which  was  applied  in  the  payment  of 
the  charges  upon  the  cotton,  which  was  obtained  by  the  bark 
for  freight. 
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After  the  arrival  of  the  bark  at  this  port,  and  by  writing 
dated  April  8th,  1859,  the  captain  assigned  and  transferred  to 
the  plaintiffs  all  the  freight  money  and  earnings  of  the  vessel 
upon  the  voyage,  and  all  lien  and  interest  which  he,  as  such 
master,  had  thereto,  for  or  on  account  of  such  advances,  or  of 
his  liability  therefor,  as  collateral  security  for  the  repayment 
'to  the  plaintiffs  of  the  sum  thus  advanced  by  them. 

The  owners  of  the  vessel  being  insolvent,  the  plaintiffs  aver 
that  they  will  lose  their  advances  unless  they  can  be  protected 
by  a  lien  on  the  freight  for  the  advances  so  made  to  the  cap- 
tain to  enable  him  to  obtain  it,  and  as  a  court  of  equity  we 
are  asked  to  enforce  this  lien  thus  acquired  through  the  cap- 
tain for  the  benefit  of  the  plaintiffs,  by  appointing  a  receiver  to 
collect  the  freight,  and  restraining  the  defendants  from  inter- 
fering with  it. 

In  opposition  to  this  claim,  the  defendants  insist  that  they 
are  solely  entitled  to  the  freight  earned  by  virtue  of  a  charter- 
party,  dated  December  10th,  1858,  entered  into  between  them 
and  the  owners  of  the  bark,  by  which  the  vessel  was  chartered 
to  them  for  the  voyage  in  question.  Under  this  charter-party, 
the  defendants  were  collecting  the  freight  when  this  action  was 
commenced,  and  an  injunction  against  their  further  interfer- 
ence with  it  granted. 

The  plaintiffs  now  ask  that  this  restraint  be  continued  dur- 
ing the  pendency  of  this  litigation,  and  that  a  receiver  be  ap- 
pointed to  collect  the  freight  earned  upon  the  voyage  in 
question. 

On  the  argument  of  this  motion  many  other  facts  of  a  minor 
character  were  presented,  and  many  questions  discussed  which 
I  do  not  intend  to  refer  to  at  this  stage  of  the  action,  desiring 
that  the  parties  at  the  trial  may  not  be  embarrassed  by  any 
view  which  might  now  be  taken  respecting  them,  and  believ- 
ing that  the  present  application  should  be  disposed  of  on  the 
facts  here  narrated. 

Nor  is  it  material  that  the  second  defence  set  up  in  the  de- 
fendants' answer  sh  mid  be  passed  upon,  further  than  to  remark 
that  it  does  not  appear  that,  at  the  time  of  filing  the  suit  in  the 
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district  court  by  the  plaintiffs  against  the  vessel,  in  rem,  claiming 
a  lien  for  the  same  moneys  which  are  in  this  action  attempted 
to  bs  collected  as  a  lien  upon  the  freight,  the  plaintiffs  pos- 
sessed, by  assignment  from  the  captain,  his  lien  as  master  of  the 
vessel,  for  indemnity  for  the  personal  responsibilities  incurred 
by  him  as  such  master  in  a  foreign  port. 

It,  therefore,  cannot  be  said  that  the  plaintiffs  might  have 
enforced  the  lien  now  claimed  in  that  proceeding,  because  it  is 
not  shown  that  they  possessed  any  claim  to  it  when  that  pro- 
ceeding was  instituted. 

That  the  master  had  a  lien  upon  the  freight  and  earnings  of 
the  vessel  for  the  voyage,  in  respect  to  his  advances  and  per- 
sonal responsibilities,  necessarily  made  or  incurred  by  him 
while  at  Galveston,  for  the  safety  of  the  vessel  and  the  success- 
ful prosecution  of  her  homeward  voyage,  I  think  cannot  be 
doubted  (Van  Bokelin  agt.  Ingersoll,  7  Cow.,  670;  S.  C.,  5 
Wend.  315;  Lewis  agt.  Hancock,  11  Mass.  72;  Ship  Packet,  3 
Mason,  255  ;  3  Kent,  167,  note  2  ;  Parson's  Mercantile  Law,  381); 
and  this  lien,  thus  given  by  law,  is  capable  of  being  assigned 
by  him,  so  as  to  vest  in  the  assignee  the  same  rights  which  he 
possessed  by  reason  of  it.  (Jeicitt  agt.  Coffin,  20  Wend.  603  ; 
Judah  agt.  Kemp,  2  John.  Cases,  -ill.) 

The  plaintiffs,  therefore,  occupy  the  same  position  before  the 
court  as  the  captain  or  master,  and  in  an  action  against  parties 
claiming  to  collect  the  freight  under  color  of  right  acquired 
through  a  charter-party  made  with  the  owners  of  the  vessel,  an 
injunction  is  sought  pending  a  litigation  in  which  the  rights  of 
the  respective  claimants  are  to  be  determined. 

I  think  the  circumstances  shown  are  such  as  justify  me  in 
granting  the  motion. 

It  cannot  be  that  a  master's  lien,  thus  acquired,  can  be  di- 
vested by  the  owners  of  the  vessel  by  any  means  short  of  ac- 
tual satisfaction  by  paj-ment,  and  to  so  hold  would  be  in  effect 
declaring  a  lien  to  exist,  which  at  any  moment  might  be  evaded 
at  the  will  of  the  owners. 

The  injunction  will,  therefore,  be  continued  and  a  receiver 
appointed. 


NEW-YORK  PRACTICB  REPORTS.  279 

Knight  agt.  Odell. 


SUPREME  COURT. 

JOSEPH  KNIGHT,  respondent,  agt.  ROBERT  S.  ODELL,  ap- 
pellant. 

An  attorney  of  this  court,  or  any  other  person,  who  is  deputized  by  a  justice  of 
the  peace  to  serve,  and  does  serve,  the  summons  in  the  action,  is  prohibited 
from  acting  as  counsel  on  the  trial,  by  the  statute  which  forbids  a  constable, 
who  serves  the  original  or  jury  process,  from  acting  as  counsel  at  the  trial. 

Albany  General  Term,  October,  1859. 

THIS  was  an  action  of  trespass  quare  clausum  fregit,  brought 
in  a  justice's  court,  for  cutting  and  carrying  away  a  quantity 
of  hay.  There  is  nothing  either  in  the  complaint  or  in  the 
evidence  offered  on  the  trial  showing  the  locus  in  quo,  or  even 
the  town,  county,  or  state,  where  the  alleged  trespass  was  com- 
mitted. The  defendant  did  not  appear  at  the  trial,  that  being 
had  at  ten  o'clock  A.  M.,  but  he  did  appear  before  the  justice 
at  the  place  at  one  o'clock  P.  M.,  for  the  purpose  of  answering 
to  said  action. 

The  attorney  for  the  plaintiff  was  deputed  by  the  justice  to 
serve  the  summons,  and  served  and  returned  the  same,  acted 
as  counsel  for  the  plaintiff  on  the  trial  (the  plaintiff  not  being 
present),  and  was  the  only  witness  sworn  on  said  trial.  The 
same  person  acted  as  constable,  counsel  and  witness. 

The  justice  rendered  judgment  in  favor  of  the  plaintiff,  and 
the  defendant  appealed  to  the  Rensselaer  county  court,  where  the 
judgment  was  affirmed,  and  the  defendant  appealed  to  this  court. 

L.  R.  SAUNDERS,  far  appellant,  argued  the  following  points : 

I.  The  justice  erred  in  allowing  the  person  who  served  the 
summons  to  acj  as  counsel  at  the  trial. 

1st.  Because  the  statute  prohibits  the  constable  who  served 
the  original  process  in  the  action  from  acting  as  counsel  at 
the  trial.  (2  R.  S.  ±lh  ed.  p.  3-i,  §  42 — and  see  Crocker  on 
Sheriffs,  p.  382.) 
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2d.  Tlie  statute  does  not  prohibit  constables  generally  from 
acting  as  counsel  at  the  trial,  but  the  constable  who  served  the 
original  or  jury  process.  Thus  it  is  clear  that  the  legislature 
intended  to  prohibit  the  person  who  served  the  process  from 
acting  as  counsel  at  the  trial,  and  this  case  comes  precisely 
within  the  prohibition  intended  to  be  made  by  the  legislature. 

3d.  Although  a  person  deputized  by  a  justice  of  the  peace 
is  not  eo  nomine  a  constable,  yet  he  is  quasi  constable,  and  is 
to  be  so  regarded  in  the  service  of  process. 

4th.  This  statutory  prohibition  applies  to  causes  where  the 
defendant  does  not  appear  at  the  trial ;  and  if  in  such  case  the 
person  who  served  the  original  process  acts  as  counsel  at  the 
trial,  the  judgment  will  be  reversed  if  rendered  in  favor  of  the 
plaintiff.  (Crocker  on  Sheriffs,  p.  382;  Ford  agt.  Smith,  11 
Wend.  7-i.) 

5th.  There  is  in  this  case,  on  the  face  of  the  return,  enough 
to  raise  a  strong  presumption  that  something  wrong  was  in- 
tended in  the  very  commencement  of  this  action.  Why  was 
an  attorney  of  this  court  deputed  to  serve  a  summons  in  a  just- 
ice's court  in  a  case  in  which  he  was  himself  at  once  to  be 
constable,  counsel,  and  witness? 

Mr.  Odell  says,  that  the  summons  was  read  to  him,  return- 
able at  one  o'clock  P.  M.,  instead  of  nine  A.  M. 

This,  it  is  true,  does  not  appear  upon  the  return  in  words. 
But  quite  enough  does  appear  to  impress  upon  the  mind  the 
probability  of  the  truth  of  what  is  above  stated. 

II.  There  was  no  evidence  in  this  case  for  the  justice  to 
pass  upon,  tending  to  show  that  the  plaintiff  was  ever  in  pos- 
session of  the  premises  upon  which  the  alleged  trespass  was 
committed. 

1st.  Because  the  proof  shows  the  admission  of  defendant, 
under  oath  as  a  witness  on  another  trial,  that  he  took  and 
carried  away,  and  put  in  his  own  barn,  a  quantity  of  hay 
worth,  six  or  eight  dollars.  It  may,  perhaps,  be  presumed  this 
was  the  same  hay  which  the  plaintiff  spoke  of  to  the  defend- 
ant at  the  time  the  attorney  witness  heard  him  talking  to  the 
defendant.  The  language  used  by  the  plaintiff  was,  according 
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to  the  witness's  statement :  "  Plaintiff  said  to  the  defendant 
that  he  had  been  in  possession  of  the  meadow  where  the  hay 
grew  for  the  last  two  or  three  years,  and  asked  defendant 
what  right  he  had  to  come  there  and  take  his  hay  ?  Defendant 
says,  If  I  have  taken  it,  you  must  prove  it." 

Now,  suppose  that  the  defendant,  when  testifying  that  he 
took  and  carried  away  the  hay,  meant  the  same  hay  which  the 
plaintiff  meant  in  the  above  conversation,  and  what  follows? 
The  evidence  may  have  been  competent  as  a  conversation  be- 
tween the  parties,  but  the  defendant  denies  that  he  took  away 
any  hay  from  the  possession  of  the  plaintiff,  or  which  belonged 
to  the  plaintiff.  lie  says,  "  If  I  have  done  so,  you  must  prove 
it."  This  certainly  is  not  an  admission  that  either  the  hay 
belonged  to  the  plaintiff,  or  was  taken  from  his  possession,  and 
the  plaintiff  certainly  cannot  use  his  own  declarations  as  evi- 
dence in  his  own  favor.  And  without  this  there  is  not  a  par- 
ticle of  evidence  tending  to  show  that  the  defendant  ever  took 
away  any  hay  from  any  premises  in  the  possession  of  the  plain- 
tiff; nor  is  there  any  evidence  to  show  that  the  plaintiff  was 
ever  in  possession  of  any  premises  upon  the  face  of  the  earth  ; 
nor  is  there  any  evidence  to  show  where  the  locus  in  quo  in 
this  case  is  to  be  found.  The  place  should  be  alleged  in  the 
complaint,  and  proved  upon  the  trial,  in  order  to  entitle  the 
plaintiff  to  recover.  (See  Coweii's  Treatise,  2d  ed.,  part  1st, 
p.  370,  and  cases  there  cited;  also,  id.,  4th  ed.,  §  1199.) 

III.  The  defendant  can  raise  any  objection  here  which  he 
might  have  taken  had  he  been  present  at  the  trial.     (Tiffany 
agt.  Gilbert,  4  Barb.  322,  and  cases  there  cited.} 

IV.  The  judgment  should  be  reversed  with  costs. 

E.  S.  STRAIT,  for  respondent. 

GOULD,  Justice.  I  see  no  cause  for  reversing  this  judgment, 
unless  it  be  that  the  attorney  for  the  plaintiff  served  the  sum- 
mons, being  specially  deputized  for  that  purpose.  This,  I  am 
rather  of  opinion,  is  within  the  spirit  of  the  statute,  which  yor- 
lids  the  constable  who  serves  the  summons  to  appear  us  counsel 
on  the  trial. 
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I  think  the  county  court  and  justice's  judgment  must  be 
re  versed . 

HOGESOOM,  Justice.  I  am  inclined  to  concur  in  the  fore- 
going opinion.  The  person  serving  the  process,  though  not 
in  name,  is,  in  fact,  for  the  purposes  of  the  cause,  a  constable. 
The  same  objections  really  exist  to  his  appearing  and  advo- 
cating at  the  trial  as  to  an  ordinary  officer.  Besides  the  statute 
says  (§  272),  that  he  "shall  be  subject  to  the  same  obligations" 
which,  I  think,  ought  to  be  construed  to  include  disabilities. 


YATES  COUNTY  COURT. 

WILLIAM  H.  SAWYER,  respondent,  agt.  WILLIAM  H.  HAS- 
KELL, appellant. 

It  is  the  duty  of  a  party,  nolding  a  promissory  note  upon  which  there  is  a  guar- 
antee of  its  collection,  to  exhaust  all  legal  remedies  for  its  collection,  by  prose- 
cuting the  maker  with  diligence  and  good  faith,  before  he  can  resort  to  the 
guarantor  by  action. 

Where  in  such  case  an  action  was  brought  against  the  maker  who  put  in  a  de- 
fence of  payment,  made  to  the  payee  of  the  note  (not  the  plaintiff),  and  the  only 
testimony  to  sustain  the  action,  or  which  was  produced  on  the  trial,  was  the  de- 
position of  the  defendant  taken  on  his  own  behalf  on  commission,  upon  which 
judgment  was  rendered  in  his  favor,  with  costs, 

Held,  that  the  plaintiff  in  that  suit,  the  same  in  this  action,  had  entirely  failed  to 
prosecute  the  maker  of  the  note  with  diligence  and  good  faith  ;  he  should  have 
subpoenaed  and  procured  the  attendance  of  the  payee  of  the  note  as  a  witness, 
upon  the  issue  of  payment  made  by  the  defendant,  and  especially  after  he  had 
been  requested  to  do  so  by  the  guarantor. 

December  Term,  1859. 

APPEAL  from  a  justice's  judgment. 

CHARLES  S.  BAKER,  for  appellant. 
JAMES  L.  SEELY,  for  respondent. 

BRIGGS,  County  Judge.     It  appears  from  the  evidence  that 
Haskell,  the  appellant,  sold  and  delivered  to  Sawyer,  the  re- 
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spondent,  a  note  purporting  to  have  been  made  by  one  Liv- 
ingston Compton,  for  the  sum  of  $23.38,  payable  to  W.  W. 
Bramhall,  or  bearer,  bearing  date  the  17th  of  May,  1852,  and 
payable  in  six  months  after  date  ;  and  that  at  the  time  of  such 
sale  he  guaranteed  the  collection  thereof  in  these  words :  "  For 
value  received,  I  guarantee  the  collection  of  the  within  note." 

This  action  is  brought  solely  upon  this  guarantee,  and  the 
question  which  I  propose  to  consider  is,  whether  a  cause  of 
action  was  made  out  in  the  court  below. 

The  law  is  now  well  settled,  that  a  party  taking  such  a  guar- 
antee must  prosecute  all  the  parties  to  the  note,  with  due  dili- 
gence, before  he  can  resort  to  the  guarantor  by  action.  (19 
John.  69  ;  Thomas  agt.  Wood,  4  Cowen,  173  ;  Compton  agt. 
Homer,  5  Barb.  501.) 

This  rule  of  law  will  not  be  doubted  or  denied ;  but  the 
practical  difficulty  has  been  to  properly  apply  the  principle  to 
individual  cases.  Under  ordinary  circumstances,  the  duty  of  a 
party,  taking  such  guarantee,  is  obvious,  and  no  question  need 
arise.  The  very  terms  of  the  contract  impose  the  duty  of  ex- 
hausting all  legal  remedies  for  its  collection  of  the  makers,  as 
before  stated.  At  any  rate,  he  should  prosecute  them  to  judg- 
ment and  execution,  if  judgment  is  obtainable,  by  the  use  of 
due  care  and  diligence. 

In  the  case  under  consideration,  an  action  was  brought 
against  the  maker  in  a  justice's  court,  and  he  interposed  a  de- 
fence upon  this  issue.  The  defendant  was  examined  on  his 
own  behalf  on  commission  (he  being  a  non-resident  of  the  state), 
and  upon  the  trial  the  testimony  of  the  defendant  so  taken  was 
read  in  evidence  by  the  plaintiff  therein,  who  is  the  respondent 
here,  and  the  justice,  upon  the  case  thus  presented,  rendered  a 
judgment  against  the  plaintiff  in  favor  of  the  defendant,  for  the 
costs  of  the  action. 

The  plaintiff  in  that  action  produced  no  witnesses,  nor  were 
any  sworn,  except  as  before  stated.  Bramhall  was  the  payee 
of  the  note,  and  the  answer  of  Compton  set  up  that  he  had 
paid  this  note  to  him,  or  to  his  agent  or  attorney. 

Upon  this  issue  Bramhall  was  a  material  witness.     At  least, 
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such  would  be  the  legal  presumption,  and  under  ordinary  cir- 
cumstances Sawyer  would  have  been  bound  to  subpoena  him 
as  a  witness.  Upon  one  occasion  he  was  present,  but  the  cause 
was  then  adjourned,  on  application  of  the  defendant.  Heaoreed 
to  be  present  at  the  adjourned  dajr,  but  the  process  of  subpoena 
was  not  served  upon  him,  although  Haskell,  the  guarantor,  re- 
quested Sawyer's  attorney  to  subpoena  him.  As  we  before  ob- 
served, Sawyer  should  have  subpoenaed  Bramhall  and  all  other 
necessary  witnesses,  to  establish  this  note  against  the  maker. 
His  excuse  for  not  doing  so  is,  that  Haskell  told  him,  after  the 
guarantee  was  made,  that  he  would  furnish  the  testimony  in 
the  suit  against  Compton  to  match  him. 

It  is  quite  questionable  whether  this  was  competent  proof 
under  the  pleadings ;  but  I  do  not  propose  to  consider  this 
question,  or  put  my  decision  upon  it.  Assuming  that,  after 
this  guarantee  was  made,  Haskell  did  agree  to  furnish  the  tes- 
timony to  match  Compton,  could  he  do  more  than  to  say  to 
Sawyer  or  his  attorney,  "  here  is  Bramhall,  he  is  an  important 
witness,  I  want  you  to  subpoena  him?" 

I  think  it  was  Sawyer's  duty  to  have  complied  with  this  re- 
quest, and  it  was  not  using  that  diligence  which  the  law  im- 
poses, by  taking  Bramhall's  promise  to  be  in  attendance,  he 
should  have  been  served  with  a  process  of  the  court  to  enforce 
attendance. 

Again,  Haskell  instructed  Sawyer  not  to  subpoena  the  de- 
fendant as  a  witness.  He  was  unwilling  to  have  him  used  as 
a  witness,  or  to  rely  upon  his  testimony  in  obtaining  a  judg- 
ment— but  were  his  directions  obeyed  ?  It  is  true  he  was  not 
personally  upon  the  witness  stand,  but  in  point  of  fact  he  was  a 
witness  for  the  plaintiff,  Sawyer. 

We  are  not  advised  by  the  return  what  his  testimony  was, 
but  I  think  we  have  a  right  to  presume  that  it  was  of  such  a 
character  as  to  determine  the  case  against  the  plaintiff. 

Was  this  using  the  care  and  diligence  which  a  man  of  pru- 
dence would  have  used  in  the  collection  of  his  own  note  ? 
Would  he  not  rather,  coming  down  to  trial  loithout  ivitnesses  to 
sustain  his  action,  have  withdrawn  it,  rather  than  voluntarily 
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offer  such  evidence  in  the  case  as  he  knew,  before  offering  it, 
would  certainly  produce  a  judgment  upon  the  merits  against 
him,  thereb}'  forever  losing  his  rights  of  recovery,  however 
meritorious  ?  I  am  entirely  unable  to  reconcile  this  conduct 
with  that  rule  of  law,  before  laid  down,  which  requires  him  to 
prosecute  the  maker  of  the  note  with  diligence  and  good  faith. 

Even  had  not  Haskell  requested  Sawyer  not  to  subpoena 
Compton,  I  cannot  see  that  the  case  would  have  been  altered. 
If  he  had  relied  on  Haskell's  agreement  to  furnish  evidence  to 
match  Compton,  as  is  claimed  when  he  found  himself  at  the 
trial  without  testimony,  it  was  his  duty  to  have  submitted  to 
a  non-suit,  or  to  have  withdrawn  the  action.  This  would  have 
put  him  in  a  position  to  test  the  validity  of  the  subsequent 
agreement  of  Haskell  to  furnish  the  evidence,  and  would  have 
rendered  an  examination  of  that  question  necessary.  Had  such 
a  course  been  pursued,  the  right  to  enforce  this  note  against 
Compton,  the  maker,  would  not  have  been  impaired  ;  but,  as 
the  case  now  stands,  the  judgment  in  the  action  of  Sawyer  agt. 
Compton  will  be  a  complete  bar  to  all  right  of  action  upon  this 
note  against  Compton  by  Sawyer  or  any  other  person.  Of 
this  Haskell  has  the  right  to  complain. 

I  think  the  judgment  should  be  reversed. 


NEW- YORK  COMMON  PLEAS. 
JOEL  D.  BARBER  agt.  ANTHOXY  ARNOUX  and  others. 

Where  the  question  before  the  justice  of  the  peace  was  one  of  fad — whether  the 
defendants  agreed  to  hire  the  plaintiff  for  a  year,  or  whether  they  agreed  to 
keep  him  while  they  needed  him,  and  upon  which  there  was  conflicting  evi- 
dence, 

Held,  that  whether  the  case  was  to  be  regarded  as  presenting  a  conflict  of  evi- 
dence on  the  questions  determined  by  the  justice,  or  whether  it  was  to  be  con- 
sidered as  a  finding  in  accordance  with  the  clear  weight  of  the  evidence,  and 
the  probabilities  and  circumstances  shown  in  the  case,  was  quite  immaterial— 
in  either  view,  the  finding  of  the  justice  was  right  and  conclusive. 
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General  Term,  June,  1859. 
Present — DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
APPEAL  from  a  judgment  rendered  by  a  justice  of  the 
peace. 

By  the  court — HILTON,  J.  The  questions  presented  by  the 
plaintiff's  appeal  are  of  fact,  the  determination  of  which  was 
within  the  powers  of  the  justice,  and  I  think  his  finding  should 
not  be  disturbed.  The  plaintiff  claimed  to  recover  the  balance 
of  a  year's  salary,  upon  the  ground  that  he  was  employed  for 
the  entire  year,  and  could  not  be  discharged,  unless  for  suffi- 
cient cause  to  be  shown,  or  with  his  consent.  One  Boyd  tes- 
tified that  he  was  authorized  by  defendants  to  thus  employ  the 
plaintiff,  and  that  he  did  so  employ  him ;  and  the  plaintiff 
swears  that  under  this  employment  he  entered  into  the  service 
of  the  defendants,  although  he  admits  that  they  personally 
never  made  any  contract  with  him.  On  the  other  hand,  the 
defendant  testified  that  he  authorized  Boyd  to  employ  the 
plaintiff  for  a  year,  but  that,  on  arranging  with  Boyd  for  his 
services,  he  made  some  remarks  as  to  the  help  that  would  be 
needed  in  the  store,  and  Boyd  mentioned  that  the  plaintiff  was 
in  his  employ,  and  was  a  good  man,  stating  how  much  he  paid 
him.  They  (the  defendants)  then  told  Boyd  that  they  would 
keep  the  plaintiff  while  they  needed  him,  and  in  this  manner 
he  came  into  their  employ  under  an  arrangement  with  Boyd, 
which  was  founded  upon  this  interview.  Apart  from  this 
direct  conflict  is  the  principal  question,  as  to  whether  Boyd  was 
or  was  not  authorized  to  contract  with  the  plaintiff  for  his  em- 
ployment for  the  entire  year.  I  think  allowance  should  be 
made  for  the  bias  under  which  Boyd  evidently  rested  adverse 
to  the  defendants.  It  appeared  that  he  was  in  litigation  him- 
self with  them,  and,  in  addition,  had  advised  the  bringing  of 
this  suit. 

The  subsequent  acts  of  the  parties  may  also  be  looked  to  in 
determining  what  they  understood  was  the  agreement  made  at 
the  time  the  plaintiff  entered  into  the  defendants'  service  in 
March,  1857.  It  appears  that  he  never  mentioned  the  terms 
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of  the  agreement,  under  which  he  now  claims,  to  the  defend- 
ants, nor  did  he  even  allude  to  it  at  the  time  of  his  discharge 
in  November  following.  On  the  contrary,  nearly  a  month 
after,  on  being  paid  the  balance  due  him  for  the  term  he  was 
employed,  viz.,  $22.31,  he  gave  the  defendants  a  receipt  under 
date  of  December  3,  1858  (but  which  it  is  manifest,  from  the 
evidence,  should  be  dated  1857),  stating  that  the  same  was 
"  in  full  of  all  demands  to  date." 

Besides  all  this,  in  the  month  of  March,  1858,  he  again  en- 
tered into  the  defendants'  employ  for  a  limited  period,  for 
which  he  was  paid ;  and  at  this  time  nothing  was  said  about 
the  four  months'  wages  unclaimed,  and  which  had,  according 
to  his  present  theory,  become  due  on  the  4th  of  March,  1858, 
the  very  day  he  thus  entered  upon  this  last-mentioned  employ- 
ment. Whether  this  case  is  to  be  regarded  as  presenting  a 
conflict  of  evidence  on  the  questions  determined  by  the  j  ust- 
ice,  or  whether  it  is  to  be  considered  as  a  finding  in  accord- 
ance with  the  clear  weight  of  the  evidence,  and  the  probabili- 
ties and  circumstances  shown  in  the  case,  is  quite  immaterial. 
I  think,  in  either  view,  the  finding  of  the  justice  was  right. 

Judgment  affirmed. 


SUPEEME  COUET 
BUCKINGHAM  agt.  MINOR. 

Where  the  terms  for  vacating  a  judgment,  and  letting  the  defendant  in  to  defend, 
were  stated  to  be  "  all  the  costs  of  the  hearing  before  the  referee  in  this  action, 
and  of  the  proceedings  subsequent  thereto  '' — held,  that  the  sum  of  $10,  al- 
lowed by  the  Code,  for  all  proceedings  after  notice  and  before  trial,  was  properly 
taxable. 

New  -  York  Special  Term,  October,  1859. 

APPEAL  from  adjustment  of  costs. 

DAVIKS,  Justice.     The  only  item  left  undisposeo  of  on  the 
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argument  of  the  appeal  from  the  adjustment  of  the  costs  in  this 
action  is  that  of  $10,  being  the  sum  allowed  by  the  Code  for 
all  proceedings  after  notice  and  before  trial. 

The  judgment  was  vacated  and  the  defendant  let  in  to  de- 
fend, upon  condition  that  he  pay  "  all  the  costs  of  the  hearing 
before  the  referee  in  this  action,  and  of  the  proceedings  subse- 
quent thereto."  The  fee  of  $10  is  provided  as  a  compensation 
for  the  attorney's  services  intermediate  the  notice  of  trial  and 
the  trial,  such  as  the  subpoenas  and  tickets,  their  service,  and 
procuring  the  attendance  of  witnesses  as  well  as  brief  for  coun- 
sel, and  on  the  part  of  the  plaintiff,  the  copy  of  the  pleadings 
for  the  court. 

In  Dewey  agt.  Stewart  (6  How.  P.  R.  465),  the  superior  court 
say  they  they  fully  agree  with  Mr.  Justice  HAND,  of  the  su- 
preme court  (Mitchell  agt.  Westervelt,  6  How.  P.  Hep.  265),  that 
the  sum  provided  by  the  Code  (now  $10)  is  a  part  of  the  costs 
of  the  trial,  term  or  circuit,  and  must  be  paid  as  such  by  the 
party  who  obtained  a  postponement  of  the  trial  on  the  payment 
of  costs,  or  is  subjected  to  the  payment  of  the  costs  of  the  term 
or  circuit  for  any  cause.  The  same  points  have  been  ruled  in  the 
same  way  by  Justices  WILLARD  and  PARKEB.  (4  How.  P. 
R  Rep.  304;  5  id.  336.) 

The  $10  are,  therefore,  to  be  regarded  as  a  part  of  the  costs 
of  the  hearing  before  the  referee.  The  allowance  is  for  the  ser- 
vices consequent  upon,  and  preliminary  to  that  hearing,  and  thus 
manifestly  intended  to  be  paid  as  a  portion'  of  the  costs  of  the 
hearing.  Such,  I  think,  is  the  true  construction  of  the  order 
made  in  the  light  of  these  decisions,  and  that  sum  should  con- 
sequently be  allowed  to  the  plaintiff,  as  part  of  the  costs  to  be 
paid  by  the  defendant,  on  condition  of  opening  the  judgment 
and  permitting  him  to  come  in  and  defend  the  action.  The 
costs  will  accordingly  be  adjusted  on  the  principle  here  stated 
and  in  conformity  with  the  opinion  announced  on  the  argu- 
ment. 
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COUftT  OF  APPEALS. 

HARVEY  B.  HILL,  plaintiff  in  error,  agt.  THE  PEOPLE,  de- 
fendants in  error. 

One,  who  is  arrested  under  section  17  of  the  act,  entitled  "  An  act  to  suppress  in- 
temperance and  to  regulate  the  sale  of  intoxicating  liquors,"  passed  April  ICtb, 
1857,  for  being  intoxicated  in  a  public  place,  cannot  bo  coerced  into  a  sum- 
mary trial  before  the  magistrate. 

He  has  the  right  to  give  bail  for  his  appearance,  at  the  next  oyer  and  termineror 
sessions,  to  answer  the  charge,  and  have  the  complaint  passed  upon  by  a  grand 
jury,  and,  if  indicted,  to  bo  tried  by  a  jury  of  twelve  men. 

When  he  offers  the  requisite  bail,  the  magistrate  has  no  jurisdiction  to  proceed 
further  upon  the  charge. 

December,  1859. 

THE  plaintiff  in  error  was  arrested  by  a  constable  of  the  town 
of  Cherry  Valley,  for  being  intoxicated  in  a  public  place,  and 
taken  before  Charles  McLean,  Esq.,  a  justice  of  the  peace  of 
that  town. 

He  did  not  elect  to  be  tried  for  the  offence  before  the  justice, 
but  tendered  the  proper  bond,  under  section  1 6,  chapter  628, 
of  Laws  of  1857,  with  sureties  as  required  by  that  section.  The 
justice  decided  he  could  not  give  bail  to  appear  at  the  oyer. 
He  sued  out  a  writ  of  habeas  corpus  before  Judge  CAMPBELL, 
who,  after  examining  into  the  facts,  decided  lie  was  entitled  to 
give  bail.  The  district  attorney  removed  the  proceedings  into 
the  supreme  court,  by  certiorari,  and  that  court,  in  the  sixth 
district,  reversed  the  order  made  by  Judge  CAMPBELL.  Plain- 
tiff removed  the  record  into  this  court,  by  writ  of  error. 
\ 

NATHANIEL  C.  MOAK,  for  plaintiff  in  error -,  submitted  the 
following  points : 

I.  Plaintiff  had  a  right  to  give  bail  to  appear  and  answer 
the  charge  at  the  oyer  and  terminer.  {People  agt.  Pulman^  3 
Park.  Cr.  Rep.  386,  IN  POINT.  See  also  20  Barb.  224 ;  3  Kern. 
457-8-9  ;  2  Park.  Cr.  R.  312  ;  2  Park,  Cr.  R.  322.) 

VOL.  XVIII.  19 
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1.  Before  the  passage  of  chapter  628,  of  Laws  of  1857  (Vol. 
2,  p.  405),  the  court  of  appeals,  in  WyneJiamer  agi..  People  (3 
Kern.  378,  426,  457-8-9),  had  declared  the  "Maine  law"  un- 
constitutional, because  it  deprived  the  accused  of  the  right  to 
give  bail,  and  of  trial  by  jury.     (See  also  20  Barb.  224.) 

2.  By  section  16  (p.  411)  of  the  act,  it  is  made  the  duty  of 
certain  officers  "  to  arrest  all  persons  found  actually  engaged 
in  the  commission  of  any  offence  in  violation  of  this  act,  and 
forthwith  carry  him  before  any  magistrate  of  the  same  city  or 
town,  to  be  dealt  with  according  to  the  provisions  of  this 
act." 

To  avoid  the  possibility  of  this  law  sharing  the  fate  of  its 
predecessor,  section  16  further  provides,  that  unless  the  accused 
sees  fit  to  waive  his  right  of  trial  by  jury,  it  shall  be  the  duty 
of  the  magistrate,  ':on  sufficient  proof  that  such  offence  (i.  e., 
any  offence  in  violation  of  the  act)  has  been  committed,  un- 
less such  person  shall  elect  to  be  tried  before  such  magistrate, 
to  require  a  bond,  &c.,  conditioned  that  such  offender  will  ap- 
pear and  answer  the  charge  at  the  next  term  of  the  court  of 
oyer  and  terminer  or  sessions,  to  be  held  in  said  county,"  &c., 
"  or  (if  that  bond  be  not  given)  to  commit  such  offender  to  the 
county  jail,"  &c.  This  provision  applies  to  any  and  all  "of- 
fences "  in  violation  of  the  act  (17  N.  Y.  R.  519),  and  was  here 
inserted  to  save  the  necessity  of  setting  forth,  at  large,  in  each 
section,  the  method  of  trial,  for  the  particular  "  offence"  that 
section  might  create. 

Section  17  provides  that  any  person,  found  intoxicated  in  a 
public  place,  shall  be  taken  before  a  magistrate,  &c. ;  that  the 
magistrate  shall  "  administer  to  such  person  an  oath  or  affirma- 
tion, and  examine  him  as  to  the  cause  of  such  intoxication,  and 
ascertain  the  person  or  persons  who  sold  or  gave  the  liquor  to 
such  person." 

3.  Section  17  does  not  authorize  the  magistrate  to  try  the 
accused  for  an  "offence"  under  it.     His  authority  to  do  so  is 
conferred  by  section  16,  or  he  has  none. 

The  provisions  of  section  17  are  cumulative,  and  do  not  take 
from  those  already  made  by  section  16.  It  simply  provides 
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that,  independent  of  the  trial  and  unconnected  with  it,  on  the  pre- 
liminary examination,  the  magistrate  shall  "  administer  to 
such  person  an  oath  or  affirmation,  and  examine  him  as  to  the 
cause  of  such  intoxication,  and  ascertain  the  person  or  persons 
who  sold  or  gave  such  liquors  to  such  person."  The  design 
of  this  provision  was  not  to  provide  the  means  of,  or  a  method 
for  convicting  the  accused,  but  to  find  evidence  against  those 
who  may  have  been  selling  contrary  to  law.  (3  Park.  C.  R. 
508.)  Where  a  statute  gives  magistrates  the  right  to  hold  a 
preliminary  examination  of  persons  accused  of  crimes,  it  does 
not  limit  the  right  of  the  people  to  institute  accusations  before 
the  grand  jury.  (3  Park.  G.  R.  114,  124-5.)  Why  should 
not  the  converse  of  the  rule  hold  good  as  to  persons  accused, 
and  they  be  allowed  to  give  bail,  unless  the  statute  expressly 
declares  they  shall  not?  (See  2  Park.  327.) 

(a.)  The  legislature  did  not  intend  in  this  particular  instance 
to  violate  the  constitution  (Constitution  of  New- York,  article  1, 
§  6 ;  3  Kern.  443  ;  3  Park.  508)  by  compelling  the  accused  to 
be  a  witness  against,  or  to  criminate,  himself  on  the  trial.  If 
this  is  required  only  on  the  preliminary  examination,  it  would 
not  mingle  with,  or  affect  the  merits  on  the  trial,  and  could  not 
then  be  given  in  evidence  against  him,  because  procured  while 
under  arrest. 

(6.)  The  court  ought  not  to  so  construe  a  statute  as  to  de- 
prive a  party  accused  of  an  "  offence,"  affecting  his  property 
and  liberty,  of  the  right  of  trial  in  the  ordinary  manner,  unless 
the  legislature  has  expressly  so  provided. 

A  new  and  unprecedented  mode  of  trial  ought  not  to  be 
created  by  implication.  (31  Penn.  R.  306  ;  2  Park.  312,  316  ; 
1  Johns.  Cases,  28 ;  1  id.  229 ;  1  Hill,  130.) 

It'is  unconstitutional  to  disfranchise  or  deprive  any  member 
of  this  state  of  his  "  liberty,  rights  or  privileges,  unless  the  mat- 
ter be  adjudged  against  him  upon  trial  had  according  to  Hie  course 
of  the  common  law."  (3  Kern.  394-5,  442-6  ;  4  Hill,  145  ;  3 
Park.  22  ;  2  id.  312  ;  2  Park.  322.) 

4.  But  to  avoid  the  possibility  of  doubt,  that  an  " offence" 
under  section  17,  was  to  be  tried  differently  from  any  other 
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under  the  act  (§  17),  the  section  creating  the  offence  declares 
that  being  intoxicated  in  a  public  place  shall  be  "  an  offence 
against  the  provisions  of  this  act,"  using  substantially  the  same 
language  as,  and  evidently  intending  to  expressly  bring  an 
"  offence,"  under  section  17,  within  the  provisions  of  section 

16  as  to  the  method  of  trial. 

(a.)  The  word  "  offence  "  has  the  same  meaning  in  section 

17  it  has  in  section  16. 

"  All  through  the  statute,  violations  of  provisions  of  the  act 
are  termed  offences,  and  it  is  a  primary  rule  for  the  interpreta- 
tion of  statutes,  that  where  the  same  term  or  expression  is  used 
in  different  parts  of  the  same  statute,  it  shall  be  deemed  to 
have  the  same  meaning,  unless  the  contrary  very  plainly  ap- 
pears to  have  been  the  intention  of  the  legislature."  (17  N. 
T.  R.  519,  520.) 

(Z>.)  It  is  conceded  that,  in  the  construction  of  statutes,  the 
intention  of  the  legislature  is  to  govern.  In  seeking  for  that  in- 
tention, however,  courts  are  to  look  at  the  precise  words  used, 
and  construe  them  according  to  their  ordinary  sense  and  mean- 
ing, unless  it  would  lead  to  an  absurdity.  The  intent  is  to  be 
gathered  from  the  plain  language  of  the  statute.  (28  Barb. 
843  ;  Sedg.  St.  and  Const.  Law,  295-6 ;  id.  383  ;  7  Hill,  511 ; 
8  Seld,  97  ;  id.  209  ;  7  Cranch,  52.) 

And  where  the  statute  is  express,  plain  and  clear,  it  leaves 
no  room  for  construction,  and  is  not  to  be  departed  from  on 
consideration  of  policy  or  hardship,  nor  are  exceptions  to  be 
made  or  qualifications  inserted,  ''however  abstract  justice  or 
the  particular  case  may  seem  to  require."  (Sedg.  St.  and  Const. 
Law,  295,  308,  380,  383 ;  5  Seld.  594 ;  3  Seld.  97 ;  1  Kern. 
375-6 ;  id.  601.) 

It  is  conceded  that  2  E.  S.  53,  §  1  (4th  ed.),  without  mak- 
ing common  or  habitual  "  drunkards  and  tipplers  "  guilty  of 
any  offence,  or  providing  that  they  may  in  any  manner  be 
punished,  does  allow  justices  of  the  peace  to  require  them  to 
furnish  sufficient  sureties  for  good  behavior.  But  how  does  that 
prove  that  another  statute,  which  makes  it  an  offence  to  be  once 
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intoxicated  in  a  public  place,  and  prescribes  a  punishment  for  that 
effence,  was  intended  to  be  enforced  in  the  same  manner  ? 

(c.)  The  word  "offence"  is  used  in  a  criminal  sense  in  all 
statutes,  unless  otherwise  expressly  declared.  (2  R.  S.  886, 
§  37,  ±th  ed.) 

(c?.)  Every  presumption  should  be  made  against  an  intention 
to  give  an  inferior  magistrate  an  arbitrary  discretion,  without 
opportunity  of  review,  to  summarily  try  and  convict  citizens  of 
an  "  offence,"  which  deprives  them  of  their  liberty  or  prop- 
erty without  an  opportunity  for  defence  before  a  jury.  (Hurd's 
Habeas  Corpus,  363  ;  id.  405 ;  31  Penn  R.  306 ;  1  Park.  C.  R. 
95-6 ;  Sedg.  St.  and  Const.  Law,  313 ;  2  Park.  Cr.  R.  312.) 

"  Lawless  power  is  never  so  dangerous  as  when  exercised  by 
subordinate  tribunals  under  the  forms  of  law."  (13  Johns. 
446.) 

It  is  immaterial  what  name  the  legislature  have  seen  fit  to 
give  an  offence.  It  cannot  alter  the  right  of  trial  by  jury.  (2 
Park.  318 ;  14  Barb.  432  ;  17  How.  Pr.  273 ;  2  Park.  322.) 

(e.)  The  argument  ab  inconvenientl  cannot  avail  against  the 
provisions  of  a  statute.  (7  Hill,  441 ;  20  Barb.  380  ;  id.  481.) 

Should  the  liberty  of  the  citizen  be  sacrificed  to  the  conve- 
nience of  the  public  or  its  officers  ? 

(/)  Had  the  legislature  intended  to  give  the  justice  power 
to  try  the  accused  in  a  summary  manner,  they  would  have  so 
declared,  as  they  have  done,  relative  to  proceedings  beforejusf- 
ices  of  the  supreme  court  on  habeas  corpus  (2  R.  S.  802,  §  72, 
4//i  ed.},  and  to  justices  of  the  peace.  (2  R  S.  82,  §  59  ;  2  R- 
S.  84,  §  72,  same  edition.) 

(g.)  The  legislature  has  given  this  construction  to  the  act. 
(Laius  1857,  chap.  769,  vol.  2,  p.  705.) 

This  act  provides  what  offences  "  courts  of  special  sessions" 
shall  \r<avQ  jurisdiction  to  try.  By  section  1,  sub.  13,  they  have 
jurisdiction  to  try  "  all  offences  against  the  laws,  relating  to  ex- 
cise and  the  regulations  of  taverns  and  groceries." 

When  this  chapter  was  passed  there  was  no  law  to  which  it 
could  refer,  except  the  act  in  question. 

Section  3  of  the  same  act  enumerates  the  cases  where  "courts 
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of  special  sessions  have  exclusive  jurisdiction  to  hear  and  deter- 
mine charges  for  crimes  and  offences  within  their  respective 
counties,"  and  does  not  include  a  case  like  the  present. 

If  they  have  not  exclusive  jurisdiction,  what  other  tribunal 
has  jurisdiction  ?  Section  29  of  the  law  in  question  furnishes 
the  answer :  "  It  shall  be  the  duty  of  courts  to  instruct  grand 
jurors  to  inquire  into  all  offences  against  the  provisions  of  this 
act,  and  to  present  all  offenders  under  this  act  "  (17  N.  Y.  R. 
619),  and  hence  the  provision  in  section  17,  that  if  the  offender 
does  not  elect  to  be  tried  in  a  court  of  special  sessions,  but  gives 
bail,  he  shall  be  fined  "  ten  dollars  and  costs  at  the  same  rate  as  in 
courts  of  special  sessions  ;"  or  in  other  words,  that  his  punishment 
shall  be  the  same  whether  he  is  tried  in  the  one  court  or  the  other. 

II.  The  justice  had  no  jurisdiction  to  try  plaintiff. 

1.  Section  16  provides  that,  "  unless  such  person  shall  elect  to 
be  tried  before  such  magistrate,  he  shall  require  a  bond  to  be  exe- 
cuted," &c.,  or,  if  that  be  not  given,  "  to  commit  such  offender 
to  the  county  jail  until  the  judgment  of  the  oyer  and  terminer 
or  sessions,  or  he  be  discharged  according  to  law."     The  mag- 
istrate has  no  jurisdiction  to  try  and  sentence  the  party  accused, 
unless  he  elects  to  be  tried  before  him.     (3  Park.  Cr.  R.  389,  390  ; 
2  Park.  327.)     This  election  is  a  condition  precedent  to  his  ac- 
quiring jurisdiction  to  organize  a  court   to  try  the  accused. 
Before  such  election  he  acts  not  as  a  court  but  as  an  officer,  to  see 
that  offenders  are  brought  to  trial.     If  the  accused  does  not  so 
elect,  he  is  to  require  bail,  and  if  that  be  not  given,  commit 
the  prisoner.     "Where  a  statute  authorizes  a  court  to  try  a 
question  in  a  certain  manner,  or  on  a  certain  state  of  facts, 
it  has  no  jurisdiction  to  do  so  on  any  other  state  of  facts,  or 
in  any  other  manner,  even  by  consent  of  all  parties.     (1  Hill, 
343;  1  Sell.  383;  7  Abb.  Pr.  R.   271;  18  New -York  Rep. 
128.) 

2.  If  he  had  jurisdiction,  he  lost  it  when  defendant  tendered 
bail.     "  On  making  an  offer  to  that  effect,  which  was  refused,  a 
court  of  special  sessions  could  proceed  no  further."     (Peopk 
agt.  Berberrich,  11  How.  338,  SiitoNG,  J. ;  20  Barb.  236-8, 
ROCKWELL,  J.) 
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Louis  L.  BUNDY,  district-attorney,  for  defendant  in  error, 
submitted  the  following  points : 

I.  It  cannot  be  pretended  that  the  right  to  give  bail  is  given, 
in  terms  by  the  act  in  question,  unless  it  be  embraced  within 
section  16. 

1st.  That  section  evidently  embraces  the  different  offences  of 
selling  under  the  act  in  question,  such  as  selling  without  license, 
sections  18  and  14  ;  selling  to  Indians,  section  15  ;  selling  to 
paupers,  section  20 ;  selling  on  Sundays,  section  21.  These 
sections  refer  to  a  class  of  cases,  a  portion  of  which  have  al- 
ways been  triable  by  a  court  of  sessions  or  oyer,  and  those  that 
are  new  are  in  terms  made  misdemeanors. 

2d.  The  17th  section  assumes  that  the  intoxication  is  to  be 
proved  before  the  drunkard  is  examined,  for  he  is  to  be  ex- 
amined as  to  the  cause  of  "such  intoxication,"  and  again,  by 
this  section  he  is  to  be  fined  ten  dollars,  and  "  costs  at  the  same 
rate  as  in  courts  of  special  sessions,  thus  repelling  the  idea  that 
he  is  to  be  tried  in  or  ly  such  a  court  or  any  other  court,  only 
in  a  summary  way." 

Again,  section  16  provides  that  it  "shall  be  the  duty  of 
sheriffs,  &c.,  to  arrest  all  persons  found  actually  engaged  in  the 
commission  of  any  offence  in  violation  of  the  act ;"  and  then 
section  17,  as  if  providing  for  a  class  of  cases  not  before 
provided  for,  says,  it  "  shall  be  the  duty  of  every  such  officer, 
wherever  he  shall  find  any  person  intoxicated,  to  arrest  him" 
This  provision  is  entirely  unnecessary  and  unmeaning  if  being 
intoxicated  is  an  offence  under  section  16,  for  the  arrest  is 
there  provided  for  of  all  persons  committing  an  offence  under 
the  act. 

Nor  does  the  fact,  that  it  is  declared  an  "  offence,"  conflict 
with  this  view,  for  being  subject  to  criminal  punishment  would 
make  it  an  "  offence "  under  the  general  provision  of  the 
statute,  although  not  declared  in  terms  to  be  such  by  this  act. 
(3  7?.  &,  5th  cd.,  990,  §  43.) 

It  is,  therefore,  insisted  that,  by  the  fair  construction  of  this 
statute,  it  contemplates  a  summary  trial  and  conviction. 
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H.  This  view  of  the  statute  is  in  entire  harmony  with  all 
the  antecedent  legislation  on  the  subject,  and  in  analogous 
cases. 

By  the  Revised  Statutes  in  reference  to  vagrants,  and  among 
whom  are  those  lodging  in  taverns,  groceries,  &c.  (2  R.  S.,  bth 
ed.,  879,  §  1),  and  also  in  reference  to  disorderly  persons,  among 
whom  are  classed  "  drunkards  and  tipplers"  (2  R.  S.  903,  §  1), 
the  mode  of  trial  is  summary  before  the  justice,  and  they  are  not 
entitled  to  a  trial  by  jury,  and  similar  statutes  have  been  in 
force  in  this  state,  at  least  since  1788.  (2  Greenl.  Laws,  52.) 

The  objects  to  be  accomplished  by  those  statutes,  and  the 
persons  (or  a  portion  of  them)  to  be  dealt  with,  are  very  simi- 
lar to  those  provided  for  by  the  17th  section  of  the  act  in  ques- 
tion, and  the  constitutionality  of  those  statutes  was  fully  settled 
by  the  court  of  errors  in  The  People  agt.  Duffey  (6  Hill, 
75-78). 

Again,  the  court  is  to  ascertain  the  intention  of  the  legisla- 
ture, if  possible,  and  construe  the  act  accordingly.  (The  Peo- 
ple agt.  Barton,  6  Cow.  293 ;  5  Wheaton,  76.) 

And,  where  a  particular  policy  in  reference  to  any  class  of 
cases  or  offences  has  been  pursued  for  a  long  time,  it  requires  a 
clear  expression  of  the  legislative  will  to  change  it.  (Behan 
agt.  The  People,  3  Par.  Or.  R.  688 ;  per  PRATT,  Judge.) 

The  same  terms,  substantially,  are  used  in  those  statutes  as 
the  present  17th  section,  viz. :  the  person  is  described  as  an 
"  offender,"  and  the  sentence  a  conviction.  (2  R.  S.  874,  §  3  ; 
2  id.  903,  §  2.) 

III.  It  is  insisted  that  Justice  PRATT  lias  not  given  the  true 
construction  to  the  several  provisions  of  this  act,  in  the  case  of 
The  People  agt.  Putnam  (3  Par.  C.  R.  386). 

We  suppose  it  was  upon  the  strength  of  that  case,  and  with- 
out an  examination  of  the  question,  that  Justice  CAMPBELL 
granted  the  discharge  in  the  present  case. 

It  is  conceded  in  that  opinion,  that  a  summary  mode  of  con- 
viction in  analogous  cases  has  been  in  existence  for  a  long  time 
(seepage  338),  but  bases  his  opinion  on  the  ground  that  the 
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present  license  law  does  not  make  provision  for  such  a  con- 
viction. 

By  the  court — S.  B.  STRONG,  J.  The  principal  and  only 
important  question  in  this  case  is,  -whether  the  plaintiff  in 
error,  having  ottered  to  give  such  bond  as  is  required  by  the 
statute  to  suppress  intemperance,  could  be  coerced  into  a  sum- 
mary trial  for  the  offence  imputed  to  him  before  the  magis- 
trate. 

The  16th  section  of  that  statute  provides,  that  it  shall  be 
the  duty  of  certain  officers,  of  whom  a  constable  is  one,  to 
arrest  all  persons  found  actually  engaged  in  the  commission 
of  any  offence  in  violation  of  such  act,  and  forthwith  carry  the 
offender  before  any  magistrate  of  the  same  city  or  town,  to  be 
dealt  with  according  to  the  provisions  of  the  act;  and  that  it 
shall  be  the  duty  of  such  magistrate,  on  sufficient  proof  that 
the  alleged  offence  has  been  committed,  unless  the  person, 
charged  shall  elect  to  be  tried  before  such  magistrate,  to  re- 
quire a  bond,  conditioned  that  such  offender  will  appear  and 
answer  the  charge  at  the  next  term  of  the  court  of  oyer  and 
terminer,  or  sessions,  to  be  held  in  the  same  count3r,  and  abide 
the  order  or  judgment  of  such  court  thereon,  or  to  commit 
such  offender  to  the  county  jail  until  such  judgment  of  said 
court,  or  until  he  be  discharged  according  to  law ;  and  the 
magistrate  is  required  to  entertain  any  complaint  of  a  viola- 
tion of  the  act,  made  by  any  person  under  oath,  and  forthwith 
to  issue  a  warrant  and  cause  such  offender  to  be  brought  be- 
fore him  to  comply  with  the  provisions  of  the  same  section, 
and  to  cause  such  bond,  together  with  all  papers  and  affida- 
vits, with  a  list  of  the  persons,  and  residence  of  the  complain- 
ant, and  witnesses  examined  before  him,  to  be  delivered  to  the 
district  attorney  of  the  county,  whose  duty  it  shall  be  forth- 
with to  prosecute  the  same. 

The  17th  section  of  the  statute  is  in  the  following  words : 
"  It  shall  be  the  duty  of  any  such  officer,  whenever  he  shall 
find  any  person  intoxicated  in  any  public  place,  to  apprehend 
such  person  and  take  him  before  some  magistrate  of  the  samo 
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city  or  town ;  and  if  such  magistrate  shall,  after  due  examina- 
tion, deem  him  too  much  intoxicated  to  be  examined,  or  to 
answer  on  oath  correctly,  he  shall  direct  said  officer  to  keep 
him  in  some  jail,  lock-up,  or  other  safe  and  convenient  place, 
until  he  shall  become  sober,  and  thereupon  forthwith  to  bring 
him  before  said  magistrate.  And  whenever  any  person  shall 
be  brought  before  any  magistrate,  as  provided  in  this  section, 
it  shall  be  the  duty  of  such  magistrate  to  administer  to  such 
person  an  oath  or  affirmation,  and  examine  him  as  to  the  cause 
of  such  intoxication,  and  to  ascertain  the  person  or  persons  who 
sold  or  gave  the  liquor  to  such  person ;  such  intoxication  being 
hereby  declared  to  be  an  offence  against  the  provisions  of  this 
act,  punishable  upon  conviction  by  a  fine  of  ten  dollars  and 
costs,  at  the  same  rate  as  in  courts  of  special  sessions,  and  im- 
prisonment in  the  county  jail,  workhouse,  or  penitentiary, 
until  paid — not,  however,  to  exceed  ten  days.  It  shall  be  the 
duty  of  such  officer  to  arrest,  or  cause  to  be  arrested,  all  such 
persons  when  so  intoxicated,  and  of  the  magistrate  to  entertain 
such  complaint,  and  make  such  examination,  under  the  pen- 
alty of  fifty  dollars,  with  full  costs  of  suit,  for  any  neglect  to 
comply  with  the  provisions  of  this  section." 

By  the  29th  section,  it  is  made  the  duty  of  courts  to  instruct 
grand  jurors  to  inquire  into  all  offences  against  the  provisions 
of  the  act,  and  to  present  all  offenders  under  it.  It  is  provided 
in  the  22d  section,  that  the  penalties  imposed  by  the  act,  ex- 
cept those  provided  for  by  sections  8,  15,  arid  19,  shall  be  sued 
for  and  recovered  in  the  name  of  the  Board  of  Commissioners 
of  Excise.  The  exceptcd  sections  direct,  that  the  penalties 
therein  specified  shall  be  sued  for  and  recovered  by  other  ofri- 
cers  or  individuals.  There  can.  be  no  doubt  but  that  the 
offences  meant  to  be  included  in  the  provisions  of  -the  16th 
and  29th  sections  of  the  act  are  simply  those  which  are  pun- 
ishable as  misdemeanors,  otherwise  they  would  be  partially 
nugatory,  as  the  oyer  and  terminer  and  sessions  have  jurisdic- 
tion only  of  criminal  cases. 

The  following  acts  are  expressly  declared  by  the  statute  to 
be  misdemeanors :  Commissioners  of  excise  granting  licenses 
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contrary  to  the  provisions  of  the  act  (§  6);  licensed  persons 
selling  or  giving  away  spirituous  liquors  or  wines  to  Indians, 
or  to  apprentices,  or  to  any  minors  under  the  age  of  eighteen 
years,  without  the  consent  of  master,  parent,  or  guardian  (§  15); 
any  person  selling  or  giving  to  any  pauper,  or  inmate  of  any 
alrnshouse,  strong  or  spirituous  liquors  or  wines  (§  20);  li- 
censed persons  selling  or  giving  away  any  intoxicating  liquors 
or  wines  on  Sunday,  or  any  election  day,  within  a  quarter  of 
a  mile  of  the  place  of  holding  the  election  (§  21) ;  any  person 
adulterating  imported  or  other  intoxicating  liquors,  or  know- 
ingly importing  or  selling  adulterated  liquors  or  wines  (§  29). 
No  other  offences  against  the  provisions  of  the  statute  are 
therein  expressly  mentioned  as  misdemeanors. 

It  was  decided  by  this  court,  however,  in  the  case  of  Behan 
agt.  The  People  (3  Park.  Cr.  R.  686),  that  vending  strong  or 
spirituous  liquors  or  wines,  in  quantities  less  than  rive  gallons 
at  a  time,  without  a  license,  was  a  misdemeanor,  although  it 
•was  described  in  the  statute  (§  13)  simply  as  an  offence.  The 
learned  judge  who  expressed  the  opinion  of  the  court  in  that 
case  said,  that  in  looking  over  all  the  provisions  of  the  act, 
in  their  general  scope  and  tenor,  he  could  not  resist  the  con- 
viction, that  offences  against  its  provisions  were  designed  to 
be  punishable  as  misdemeanors.  He  relied  much  upon  the 
construction  which  had  been  given  to  the  old  exciss  law  by 
the  late  supreme  court  in  the  case  of  The  People  agt,.  Brown 
(16  Wend.  561),  and  The  People  agt.  Sterr.s  (18  Wend.  341), 
where  it  was  held,  that  selling  the  prohibited  quantities  with- 
out license  was  an  offence  against  the  provisions  of  the  act,  and, 
therefore,  misdemeanors,  and  indictable.  It  is,  however,  ex- 
pressly declared  in  the  former  statute  relating  to  excise,  and 
the  regulation  of  taverns  and  groceries  (1  R.  S.  652,  §  28), 
that  all  offences  agninst  its  provisions  should  be  deemed  mis- 
demeanors, punishable  by  fine  and  imprisonment,  whereas,  in 
the  existing  statute  there  is  no  such  declaration.  Still,  this 
court  must  have  concluded  that,  as  the  general  scope  of  the 
two  statutes  was  the  same,  and  the  legislature  must  have  been 
influenced  by  the  design  to  effectuate  similar  benevolent  re- 
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suits,  what  was  expressly  declared  in  the  prior  statute  should 
be  inferred  in  the  latter.  Whatever  might  have  been  the 
opinion  of  any  of  us,  upon  this  construction  of  the  statute,  if 
the  question  had  been  presented  as  an  original  one,  we  are 
bound  to  adhere  to  the  decision  of  this  court  in  the  case  of 
Behan  agt.  The  People. 

The  16th  section  of  the  statute  under  consideration,  when 
speaking  of  "  any  offence  in  violation  of  the  act,"  must  be 
deemed  to  include  any  act  which  is  thereby  prohibited,  and 
which  is  therein  declared  to  be  an  offence.  Indeed,  the  latter 
part  of  the  section  goes  further,  and  subjects  to  its  provisions 
any  complaint  of  a  violation  of  the  act.  Surely  a  person  who 
is  intoxicated  in  a  public  place  violates  the  statute,  and  such 
intoxication  is  expressly  declared  to  be  an  offence  against  its 
provisions,  and  punishable  by  a  fine,  and,  if  that  is  not  paid, 
by  imprisonment.  The  16th  section  includes  all  offences  un- 
der the  act,  either  previously  or  subsequently  defined,  unless, 
indeed,  there  is  an  express  or  strongly  implied  exception. 
There  is  clearly  no  express  exception  of  the  case  of  the  ine- 
briate in  the  17th  section,  nor  is  one  strongly,  or,  I  think,  at 
all  implied.  The  direction  to  arrest  the  offender,  and  convey 
him  before  the  magistrate,  is  undoubtedly  a  mere  reiteration 
of  what  is  required  in  the  16th  section  ;  but  it  appears  to  have 
been  repeated  for  the  purpose  of  engrafting  upon  it  the  addi 
tional  duty  of  examining  the  inebriate,  and  detaining  him  in 
temporary  custody  until  he  shall  become  sober.  There  is  no 
provision  whatever  for  a  trial  in  the  17th  section,  and  the  in- 
ference from  the  omission  is,  that  the  same  proceedings  must 
be  had  for  the  conviction  of  the  accused,  and  his  punishment, 
as  in  other  cases  under  the  same  statute.  Two  modes  of  pro- 
cedure are  indicated :  one  by  a  civil  action,  in  the  name  of 
the  Commissioners  of  Excise,  for  the  recovery  of  a  penalty 
(§  22),  and  the  other  by  a  public  prosecution  for  the  offence 
(§§  16,  29).  There  is  no  provision  for  an  anomalous  proceed- 
ing, such  as  is  specified  in  the  provisions  of  the  Revised  Stat- 
utes, relative  to  beggars,  vagrants,  and  disorderly  persons, 
where  the  magistrate  is  authorized  to  act  upon  a  summary  in- 
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vestigation  or  trial.  In  those  cases  persons  are  charged  with 
habitual  misconduct,  and  not  with  a  specific  offence.  Persona 
who  are  found  intoxicated  in  public  places  may  well  be  con- 
sidered as  disorderly  at  the  time;  so  may  persons  when  per- 
petrating almost  any  crime  ;  but  when  publicly  arraigned  for 
the  offence,  they  can  be  summarily  tried  by  the  magistrate 
alone,  under  the  act  relative  to  disorderly  persons.  Upon  a 
complaint  under  the  act  the  magistrate  can  inflict  no  pecuniary 
penalty,  nor  can  he  punish  the  inebriate  at  all,  if  he  proffers 
sufficient  security  for  his  good  behavior  for  one  year.  No 
great  harm  can  result  from  the  practice  of  subjecting  such 
offenders  (if  they  may  be  so  called)  to  a  summary  trial  before 
the  magistrate  alone.  But  our  laws  (organic  as  well  as  statute) 
exempt  persons  charged  with  criminal  offences  from  coercive 
summary  trials  without  a  jury.  Our  state  constitution  pro- 
vides (article  1,  §  2)  that  the  trial  by  jury,  in  all  cases  in 
which  it  has  been  heretofore  used,  shall  remain  inviolate  for 
ever. 

Under  our  statute  laws,  existing  at  the  time  of  the  adoption 
of  our  present  constitution,  a  justice  could  hold  a  court  of 
special  sessions,  and  could  try  without  a  jury,  if  one  should 
not  be  demanded,  or  with  a  jury  of  six  men,  if  one  should  be 
requested,  persons  charged  with  certain  misdemeanors,  who 
should  elect  to  be  thus  tried,  or  who  should  fail  to  give  the 
requisite  security,  to  appear  at  a  court  of  oyer  and  terminer, 
or  general  sessions,  where  they  could  not  be  tried  without 
indictment,  nor  by  any  except  a  cornmon-la\v  jury  of  twelve 
men.  Such  must  be  the  rule,  and  such  must  be  the  rights,  of 
persons  charged  with  crimes  or  misdemeanors,  now.  Any 
one  who  may  proffer  the  requisite  security  has  the  right  to 
have  the  complaint  exhibited  against  him,  for  any  crime  or 
misdemeanor,  examined  and  passed  upon,  by  a  grand  jury, 
before  he  can  be  coerced  into  a  trial,  and,  if  indicted,  to  be 
tried  by  a  jury  of  twelve  men.  The  legislature,  no  doubt,  in- 
tended to  act  in  compliance  with  the  constitutional  organiza- 
tion in  framing  and  adopting  the  16th  section  of  the  act  under 
consideration.  There  is,  therefore,  a  cautious  reservation  to 
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the  accused,  of  the  privilege  existing  at  the  time  when  the 
constitution  was  adopted  and  to  which  it  refers,  to  take  his 
case  to  a  higher  tribunal,  and  when  he  complies,  or  offers  to 
comply,  with  the  condition  which  entitles  him  to  it,  the  justice 
of  the  peace  has  no  longer  jurisdiction  to  adopt  any  further 
procedure  upon  the  charge.  The  legislature  deemed,  and 
justly  deemed,  many  of  the  practices  which  it  condemned,  and 
endeavored  to  prohibit,  as  so  derogatory  to  the  character  of 
the  accused,  that  he  should  have  a  right  to  the  salutary  pre- 
cautions, customary  in  criminal  cases,  before  he  should  be  sub- 
jected to  the  penalties  and  degradations  consequent  upon  a 
conviction.  Neither  will  the  community  nor  the  cause  of 
temperance  suffer  by  the  delay.  Certainty  is  more  desirable 
than  celerity,  in  the  punishment  of  offenders.  Had  the  framers 
of  the  statute  designed  that  the  persons  accused  of  its  infraction 
should  have  been  coerced  into  a  summary  trial,  before  the  just- 
ice, they  would  have  adopted  and  enacted  some  clear  and  ex- 
plicit provisions  to  that  effect;  and  certainly  they  would  not 
have  adopted  provisions  which,  if  they  have  any  significance, 
indicate  a  contrary  intent. 

The  j  ustice  of  the  supreme  court,  before  whom  the  plaintiff 
in  error  was  brought  on  the  habeas  corpus,  was  right  in  dis- 
charging him  from  imprisonment,  and  the  judgment  of  the 
general  term,  overruling  him,  should  be  reversed. 

Judgment  accordingly. 


SUPREME  COUET. 

THADDEUS  HAIT,  JOSEPH  II.  TUTHILL,  and  THOMAS  SMITH, 
Board  of  Commissioners  of  Excise  in  and  for  Ulster  County, 
respondents,  agt.  JOHN  BENSON,  appellant. 

An  action  brought  to  recover  a  penalty  under  §§  13  and  14  of  the  act  entitled 
"  An  act  to  suppress  intemperance,  and  to  regulate  the  sale  of  intoxicating 
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liquors,"  passed  April  16,  1857,  by  "A.  B.,  C.  D.,  and  E.  F.,  board  of  com- 
missioners of  excise,"  plaintiffs,  complaining  and  setting  out  specifically  tho 
whole  cause  of  action  as  accruing  to  them  as  the  loard  of  commissioners  of  ex- 
cise, is  sufficiently  brought  "  in  the  name  of  tho  board  of  commissioners  of 
excise,"  as  required  by  §  22  of  said  act. 

This  decision  seems  to  overrule  the  one  on  this  point  in  Pomeroy  agt.  Sperr\ 
(16  How.  211),  by  holding  that  the  action  may  be  brought  ineither  form — thai  is 
with  or  without  the  individual  names  of  the  commissioners — if  "  the  board  o. 
commissioners  of  excise"  is  properly  named  as  plaintiff,  and  the  cause  of  actioi 
atteqed  as  accruing  to  it.  The  case  of  The  Board  of  Commissioners  of  Excise  oj 
Saratoga  County  agt.  Doherty  (16  IIow.  211)  is  affirmed  by  this  decision,  as  the 
question  there  was,  whether  the  action  was  properly  brought  without  naming  the 
commissioners  individually,  and  it  was  held  that  it  was  properly  brought  in  tht 
name  of  the  board. — REP.) 

Albany  General  Term,  September,  1859. 

Prevent,  WRIGHT,  GOULD,  and  HOGKBOOM,  Justices. 

THIS  was  an  action  commenced  by  the  above-named  re- 
spondents, before  James  II.  Brown,  a  justice  of  the  peace  of 
the  county  of  Ulster,  against  the  appellant,  for  violations  of 
sections  thirteen  and  fourteen  of  the  act  entitled,  "  An  act  to 
suppress  intemperance,  and  to  regulate  the  sale  of  intoxicat- 
ing liquors,"  passed  April  16,  1857, 

The  complaint  was  as  follows : 

"  The  plaintiffs,  as  such  board  of  commissioners  of  excise, 
in  and  for  the  county  of  Ulster,  show  to  this  court,  that  here- 
tofore, to  wit,  on  the  first  day  of  July,  1857,  and  on  each  and 
every  day  thereafter  to  the  day  of  the  commencement  of  this 
action,  at  the  town  of  Lloyd,  in  said  county,  the  said  defend- 
ant, John  Benson,  became  and  was  indebted  to  the  plaintiff:?, 
the  board  of  the  commissioners  of  excise,  as  aforesaid,  in 
the  sum  of  fifty  dollars,  for  selling  strong  and  spirituous 
liquors,  or  wines,  in  quantities  less  than  five  gallons  at  a  time, 
without  having  a  license  therefor,  at  his  shop  in  Lloyd  afore- 
said, contrary  to  and  in  violation  of  the  provisions  of  '  An  act 
to  suppress  intemperance,  and  to  regulate  the  sale  of  intoxi- 
cating liquors,'  passed  April  16,  1857,  whereby  and  where- 
for  an  action  has  accrued  to  the  said  plaintiffs,  as  such  board 
of  commissioners  of  excise,  to  demand  and  have  of  and  from 
the  said  defendant  the  said  sum :  yet  the  said  defendant,  al- 
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though  often  requested  so  to  do,  has  not  as  yet  paid  the  said 
sums  of  money,  or  either  of  them,  or  any  part  thereof — he, 
the  said  defendant,  hath  hitherto  wholly  refused,  and  still  re- 
fuses so  to  do. 

"  2.  And,  further  complaining,  show  that  the  said  defend- 
ant was,  on  the  first  day  of  July,  1857,  at  Lloyd,  in  said 
county,  and  on  each  and  every  day  thereafter,  since  the  said 
first  day  of  July,  1857,  up  to  the  24th  day  of  June,  1858,  in- 
debted to  the  said  plaintiffs,  the  board  of  commissioners  of 
excise,  as  aforesaid,  in  the  further  sum  of  fifty  dollars,  for 
selling  strong  or  spirituous  liquors,  or  wines,  in  quantities  less 
than  five  gallons  at  a  time,  without  having  a  license  therefor, 
to  wit,  one  glass  of  rum,  one  gill  of  rum,  one  glass  of  brandy, 
one  gill  of  brandy,  one  glass  of  whisky,  one  gill  of  whisky, 
one  glass  of  gin,  one  gill  of  gin,  one  glass  of  wine,  one  gill  of 
wine,  one  glass  of  beer,  one  gill  of  beer,  to  each  of  the  follow- 
ing named  persons,  to  wit :  John  Ellis,  David  Berryann,  Peter 
Decker,  Bradley  S.  Lewis,  Robert  Conn,  Harvey  Dunn,  Daniel 
Donaldson,  and  others,  at  his  shop  in  Lloyd  aforesaid,  on  the 
first  day  of  July,  1857,  and  on  every  and  each  day  since,  to 
the  commencement  of  this  action,  contrary  to  the  provisions 
of  an  act  of  the  legislature  of  the  state  of  New-York,  entitled, 
1  An  act  to  suppress  intemperance,  and  regulate  the  sale  of 
intoxicating  liquors,'  passed  April  16th,  1857,  whereby  an 
action  has  accrued  to  the  said  plaintiffs,  as  such  board  of  com- 
missioners as  aforesaid,  to  demand  and  have  of  and  from  said 
defendant  the  said  sum  of  money  above  demanded,  which  de- 
fendant has  not  paid. 

"  Wherefore,  plaintiffs,  the  board  of  commissioners  of  ex- 
cise, as  aforesaid,  demand  judgment  against  said  defendant  for 
the  sum  of  one  hundred  dollars  and  costs." 

On  the  return  day  of  the  summons  the  defendant  did  not 
appear.  Thaddeus  Halt,  one  of  the  board,  and  Solomon  G. 
Young,  appeared  for  the  plaintiff. 

Solomon  G.  Young  proved  that  he  was  authorized  to  ap- 
pear for  the  plaintiffs,  and  that  Hait,  Tuthill  and  Smith  formed 
the  board  of  commissioners. 
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The  plaintiff  proved,  bj  several  witnesses,  violations  of  the 
law,  and  the  sale  of  various  kinds  of  intoxicating  liquors. 

The  justice,  on  the  second  clay  of  July,  1858,  rendered 
judgment  lor  the  sum  of  one  hundred  dollars  damages,  and 
four  dollars  and  sixty-eight  cents  costs  of  suit,  in  favor  of  re- 
spondents, who  were  plaintiffs,  and  against  the  appellant,  who 
was  defendant. 

On  the  same  day,  the  appellant  appealed  to  the  county  court 
of  Ulster  county,  on  the  ground,  among  others,  that  the  suit 
was  irregularly  brought  in  the  individual  names  of  the  plain- 
tiffs. 

The  county  court  having  affirmed  the  judgment  of  the  just- 
ice's court,  the  appellant  appeals  to  this  court. 

E.  COOKE,  for  appellant. 

First.  The  defendant  did  not  appear  in  the  action.  He 
cannot  be  said,  therefore,  to  have  waived  any  objection  to  the 
proceedings.  (Northrup  agt.  Jackson,  13  Wend.  85 ;  7 John.  18; 
Squier  agt.  Gould,  14  Wend.  159.) 

Second.  The  suit  was  improperly  brought  in  the  individual 
names  of  the  commissioners.  The  action  is  given  to  the 
"Board  of  Commissioners  of  Excise  of  the  county,"  and 
should  have  been  prosecuted  in  that  form.  (Act  0/1857,  §  22; 
2  R.  S.  944,  §  23,  6th  ed.;  3  R.  S.  774,  §  107,  6th  eel;  Com- 
missioners of  Saratoga  Co.  agt.  Dolierty.  16  How.  Pr.  R.  46; 
Pomeroy  et  al.  agt.  Sperry,  id.  211.) 

In  this  case  Hait,  Tuthill  and  Smith  are  the  plaintiffs,  the 
addition  of  their  office  is  mere  description.  The  action  is  not 
maintainable  by  them.  (Hill  agt.  Supervisors  of  Livingston  Co., 
2  Kern.  52 ;  Gould  agt.  Glass,  19  Barb.  185-6 ;  Ogdensburgh 
Bank  agt.  Van  Rensselaer^  6  Hill,  240.) 

Third.  The  proceedings  are  not  amendable  in  this  court. 
(19  Barb.  156.) 

Fourth.  The  evidence  of  Solomon  Or.  Young  was  irrele- 
vant. The  mattera  testified  by  the  witness  were  not  alleged 
in  the  complaint. 

VOL.  XVIII.  20 
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T.  R.  WESTBROOK,  for  respondents. 

I.  There  was  a  proper  appearance  in  behalf  of  the  plaintiffs, 
and  the  right  to  appear  was  abundantly  proved. 

1st.  Thaddeus  Hait,  who  was  one  of  the  board,  being  pres- 
ent, the  right  to  use  the  name  of  the  board  will  be  inferred. 
(Downing  agt.  Rugar,  21  Wend.  178 ;  The  People  ex  rel.  Dur- 
ham agt.  Commissioners  of  Canal  Fund,  3  Hill,  599.) 

2d.  The  authority  to  use  the  name  of  the  board  was  proven 
by  the  attorney,  who  also  testified  that  the  parties  who  author- 
ized him  to  appear  formed  the  board  of  excise. 

II.  The  county  court  properly  overruled  the  objection,  that 
the  action  was  "  irregularly  brought  in  the  individual  names 
of  the  plaintiffs." 

1st.  The  action  is  not  brought  in  the  individual  names  of 
the  plaintiffs,  but  by  the  board,  as  a  board,  and  the  names  of 
the  individuals  are  inserted  to  show  who  constitute  the  board. 
This  is  manifest,  not  only  from  summons,  but  complaint, 
which  shows  that  the  board  sues  for  the  penalties,  and  claims 
them  as  the  "Board  of  Commissioners  of  Excise." 

2d.  The  twenty-second  section  of  the  act  under  which  this 
action  is  brought,  requiring  penalties  to  a  be  sued  for  and  re- 
covered in  the  name  of  the  Board  of  Commissioners  of  Excise," 
is  substantially  the  same  as  section  105,  page  715,  2  B.  S.  (kth 
fid.},  section  93,  page  493,  of  old  edition,  requiring  certain  offi- 
cers to  sue  "in  the  name  of  their  respective  offices  ;"  and  yet  it 
has  been  repeatedly  held  that  the  use  of  the  individual  names 
of  such  officers  is  not  only  no  error,  but  is  necessary  for  the 
maintenance  of  the  action.  (Supervisors  of  the  town  of  Galway 
agt.  Stimson,  4  Hill,  136;  The  Agent  of  the  State  Prison  at 
Mount  Pleasant  agt.  Rikeman  &  Hubbell,  1  Denio,  279 ;  The 
Commissioners  of  Highways  of  the  town  of  Cortlandville  agt.  Peck, 
5  Hill,  215.) 

3d.  If  it  was  improper  to  insert  the«names  of  the  individuals 
constituting  the  board  of  excise  in  the  summons,  inasmuch  as 
the  complaint  shows  that  the  board  sues  in  fact,  such  names 
can  be  stricken  out  by  the  court,  under  the  power  of  amend- 
ment conferred  upon  them  by  the  Code.  (Code,  §§  173,  176  ; 
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see,  also,  notes  to  these  sections,  Howard's  Code,  pp.  296-302 ; 
Commissioners  of  Excise  agt.  Sperry,  16  Howard,  211.) 

III.  The  complaint  is  sufficient.  It  contains  two  counts. 
The  first  is  a  general  one,  in  which  the  plaintiffs,  as  a  board, 
claim  fifty  dollars  of  the  defendant,  for  selling  strong  and 
spirituous  liquors,  or  wines,  in  quantities  less  than  five  gallons 
at  a  time,  without  having  a  license  therefor,  at  his  shop,  in 
Lloyd  aforesaid,  contrary  to  and  in  violation  of  the  provisions 
of  "An  act  to  suppress  intemperance,  and  to  regulate  the 
sale  of  intoxicating  liquors,"  passed  April  16,  1857. 

The  second  count  is  similar  to  the  first,  except  that  it  specifies 
the  kind  and  quantity  of  liquor  sold,  and  the  parties  to  whom 
it  was  sold. 

1st  It  will  be  seen,  by  a  reference  to  the  complaint,  that 
there  is  no  force  in  the  objection  that  the  judgment  was  erro- 
neous, for  the  reason  that  only  a  single  penalty  can  be  recov- 
ered under  one  count  in  a  complaint. 

The  complaint  has  two  counts — under  either  of  which  a 
recovery  would  be  proper.  The  general  count  is  good.  (Peo- 
ple agt.  Bennett,  5  Abbott,  384 ;  same  case  affirmed,  6  Abbott,  343 ; 
Hall  and  Wheeler,  Overseers,  &c.,  agt.  McKechnie,  22  Barb.  244 ; 
Phinny  agt.  Phinny,  17  Howard,  193.) 

2d.  The  recovery  would  be  good  under  the  second  count. 
It  shows  several  violations  of  the  excise  law,  and  under  no 
rule  of  pleading  applicable  to  justices'  courts  would  the  plain- 
tiffs be  confined  to  a  single  penalty,  as  there  is  no  particular 
mode  of  separating  causes  of  action  in  that  court.  (Code,  §  64, 
sub.  5 ;  Hall  and  Wheeler,  Overseers,  &c.,  agt.  McKechnie,  22 
Barb.  244.) 

3d.  The  plaintiffs  having  established,  by  the  proof,  a  right 
to  recover  for  more  than  two  penalties,  the  court,  for  the  fur- 
therance of  justice,  would  allow  the  pleading  to  be  amended, 
if  necessary,  to  sustain  the  judgment.  (Code,  §§  173,  176,  and 
notes  supra;  Bate  agt.  Graham  &  Jordan,  1  Kernan,  237.) 

GOULD,  Justice.  It  seems  to  me  that  the  decisions  in 
4  Hill,  136,  and  5  Hill,  215,  and  1  Denio,  279,  are  not  at  all 
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at  variance  with,  that  in  6  Hill,  240 ;  nor  do  I  see  that  2  Kern. 
52  alters  either  of  those  prior  decisions.  And  while  I  am 
confident  that  this  suit  would  have  been  well  brought  in  the 
name  of  the  Board  of  Commissioners,  without  the  individual 
names  of  the  members  of  that  board,  there  can  be  no  pretence 
that  the  whole  cause  of  action  is  not  specifically  and  appro- 
priately alleged  as  accruing  to  them  as  the  Board  of  Commis- 
sioners, and  to  the  Board  of  Commissioners.  Under  these  cir- 
cumstances, I  see  no  occasion  for  holding  the  words,  "Board 
of  Commissioners  of,"  &c.,  to  be  merely  "  descriptio  personce" 
any  more  than  for  holding  that  the  individual  names  are  mere 
surplusage,  where  the  right  of  action  is  well  set  forth,  and  the 
proper  party  plaintiff  named  as  such. 
I  should  affirm  the  judgment. 

HOGEBOOM  and  WRIGHT,  Justices,  concurred. 


SUPREME  COURT. 
THE  SHOE  AND  LEATHER  BANK  agt.  AUGUSTUS  J.  BROWN. 

Under  the  Code  the  plaintiff  need  not  aver  in  his  complaint  any  fact  not  neces- 
sary to  be  proved  on  the  trial.  And  as  it  has  been  held  by  the  court  of  ap- 
peals (3  Kern.  309),  that  a  corporation  need  not  prove  its  corporate  existence, 
unless  the  defendant  pleads  expressly  that  the  plaintiffs  are  not  a  corporation, 

;    it  follows  that  the  plaintiffs  need  not  allege  in  their  complaint  or  refer  to  the 

!     act  of  their  incorporation. 

New -York  Special  Term,  September,  1859. 

THIS  action  was  brought  upon  a  promissory  note  made  by 
the  defendant,  Brown,  and  transferred  by  the  payee  to  the 
plaintiffs.  The  complaint  alleged  that  the  plaintiffs  were  a 
corporation  formed  under  the  laws  of  this  state,  but  made  no 
allusion  to  the  act  of  their  incorporation.  The  defendant  de- 


NEW-YORK  PRACTICE  REPORTS.  3Q9 

The  Shoe  and  Leather  Bank  agt  Brown. 

murred  on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

F.  C.  CANTINE,  for  defendant. 
D.  McMAHON,  for  plaintiffs. 

INGRAIIAM,  Justice.  The  plaintiffs,  a  corporation  under  the 
banking  law,  sue  upon  a  note  held  by  them,  without  setting 
out  the  title  and  date  of  the  act  under  which  it  was  created. 
The  defendant  demurs  upon  the  ground  that  the  complaint  does 
not  show  facts  sufficient  to  constitute  a  cause  of  action,  alleg- 
ing that  it  appears  on  the  complaint  that  the  plaintiff  has  n«t 
legal  capacity  to  sue. 

In  The  Bank  of  Waterville  agt.  Eeltzer  (14  How.  P.  Rep.  270), 
Judge  EMOTT  held,  that  no  such  averment  was  necessary  in 
the  complaint,  and  refers  to  various  cases  under  the  former  sys- 
tem of  practice,  as  well  as  under  our  present  Code,  sustaining 
his  views  of  this  question. 

In  The  Bank  of  Lowville  agt.  Edwards  (11  How.  P.  R.,  p. 
216),  it  was  held  by  Mr.  Justice  HUBBARD,  that  a  general  de- 
murrer, that  the  complaint  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  did  not  reach  the  objection,  that  the 
corporation  did  not  aver  the  act  of  incorporation.  In  both 
cases,  it  was  held  that  the  objection  must  be  specially  taken  to 
the  existence  of  the  corporation,  as  required  by  statute. 

The  only  case  conflicting  with  these  decisions  is  that  of 
Johnson,  president,  agt.  Kemp  (11  How.  Pr.  Rep.  186),  in  which 
Mr.  Justice  MITCHELL  held,  that  a  bank,  suing  under  the 
banking  law,  must  aver  in  the  complaint  the  act  and  date  of 
its  passage  under  which  it  was  incorporated. 

In  The  Bank  of  Havana  agt.  Wickham  (16  How.  Pr.  Rep. 
97),  Mr.  Justice  BALCOM  approves  of  this  decision,  as  stating 
the  correct  rule,  but  at  the  same  time  admits  that  if  the  case  of 
The  Bank  of  Lowville  agt.  Edwards  is  to  be  applied,  the  com- 
plaint would  be  sufficient,  and  holds  in  that  case,  that  a  special 
denial  is  necessary  in  the  answer.  I  think,  however,  the  court 
of  appeals  in  The  Bank  of  Genesee  agt.  The  Palchin  Bank  (3 
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Kernan,  309),  have  settled  between  these  conflicting  cases,  by 
holding  that  a  corporation  need  not  prove  its  corporate  exist- 
ence, unless  the  defendant  plead  expressly  that  the  plaintiffs 
were  not  a  corporation.  If  so,  it  need  not  be  stated  in  the  com- 
plaint, because  it  is  well  settled  that  under  the  Code  the  plain- 
tiff need  not  aver  in  his  complaint  any  fact  not  necessary  to  be 
proven  on  the  trial.  The  same  point  was  expressly  decided  in 
Kennedy  agt.  Gallon  (28  Barb.  S.  C.  Itep.,p.  60).  I  understand 
the  general  term  in  this  district  have  also  so  held. 

I  think,  therefore,  the  plaintiff  is  entitled  to  judgment.    Mo- 
tion granted. 


SUPEEME  COURT. 
JOHN  C.  CAMERON  agt.  JONATHAN  "W.  FREEMAN  and  others. 

Under  the  provisions  of  the  Code,  as  formerly  under  the  Revised  Statutes,  the 
court  cannot  order  a  reference  against  the  will  of  any  of  the  parties,  or  without 
the  consent  of  the  parties,  unless  the  issues  in  the  action  involve  directly  the 
examination  of  a  long  account. 

It  is  not  enough  that  such  an  examination  may,  in  the  progress  of  the  trial,  be- 
come important  collaterally  for  the  purpose  of  establishing  some  other  issue. 

An  action  of  tort  was  never  referable,  although  it  frequently  happened  that  the 
trial  of  such  an  action  involved  incidentally  the  examination  of  a  long  account. 

Where  it  was  denied  that  one  of  the  defendants,  to  whose  rights  the  plain  tiff  had 
succeeded,  was  ever  interested  as  a  partner  in  the  transactions  in  respect  to 
which  an  account  was  sought — held,  that  this  issue  must  be  established  in  fa- 
vor of  the  plaintiff,  before  an  accounting  can  be  necessary.  And  whether  the 
transactions,  in  which  it  was  alleged  that  such  defendant  had  an  interest,  were 
settled  and  closed  with  another  defendant  as  one  of  the  partners — held,  that  this 
issue  too  would  have  to  be  determined  against  the  defendants  before  the  plain- 
tiff would  be  entitled  to  an  accounting  for  any  amount  which  might  be  due 
bun. 

Albany  /Special  Term,  J/arcA,  1859. 

MOTION  for  a  reference. 

The  facts  in  the  case  are  substantially  the  same  as  are  stated 
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in  Church  agt.  Freeman  (16  How.  294).  The  cause  is  at  issue 
upon  separate  answers  of  all  the  defendants.  The  motion  to 
refer  was  founded  upon  the  pleadings,  and  an  affidavit  of  one 
of  the  defendants,  stating  that  the  trial  of  the  action  will  in- 
volve the  examination  of  a  long  account,  both  on  the  part  of 
the  plaintiff  and  the  defendant  Church,  both  as  to  the  liability 
of  the  defendants  Freeman  and  Grant,  and  each  of  them,  as 
claimed  in  the  complaint,  and  also  as  to  the  extent  of  such 
liability. 

W.  A.  BEACH,  for  plaintiff. 
A.  B.  OLIN,  for  defendant,  Freeman. 
J.  H.  KEYNOLDS,  for  defendant  Grant. 
D.  L.  SEYMOUR,  for  defendant  Church. 

HARRIS,  Justice.  It  is  declared  by  the  first  subdivision  of 
the  271st  section  of  the  Code,  that  the  court  may,  without  the 
consent  of  the  parties,  direct  a  reference  "  where  the  trial  of 
an  issue  of  fact  shall  require  the  examination  of  a  long  account 
on  either  side."  Substantially  the  same  provisions  had  long  be- 
fore existed.  (2  R  £  384,  §§  39,  41.)  Under  these  provi- 
sions, it  was  well  settled  that  a  reference  could  not  be  ordered 
against  the  will  of  any  of  the  parties,  unless  the  accounts  to  be 
examined  were  directly  in  issue.  An  action  for  a  tort  was 
never  referable,  although  it  frequently  happened  that  the  trial 
of  such  an  action  involved  incidentally  the  examination  of  a 
long  account.  "  The  legislature  intended,"  says  BRONSON",  J., 
in  DedricKs  administrators  agt.  Richley  (19  Wend.  108),  "to 
provide  for  those  cases  only  where  an  account  was  directly  in- 
volved in  the  issue,  and  where  little  was  to  be  done  beyond  a 
proper  adjustment  of  the  dealings  of  the  parties."  (See  also 
Silmser  agt.  Redfield,  19  Wend.  21 ;  Dewey  agt.  FielJ,  13  How. 
437 ;  McCallounh  agt.  Brodie,  13  How.  346.)  In  the  latter  case, 
BOSWORTH,  J.,  says,  that  though  "  it  may  be  true  that  the 
class  of  actions  in  which  the  court  can  order  the  whole  action 
to  be  tried  by  the  referee,  without  the  consent  of  either  party, 
is  enlarged  by  the  Code,  the  fact  which  warrants  the  exercise 
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of  the  power  is  the  same  now  as  when  the  Revised  Statutes 
alone  gave  the  authority  to  refer." 

If  this  be  so,  if  the  fact,  which  warrants  the  court  in  direct- 
ing that  the  issues  in  the  action  shall  be  tried  by  referees,  is 
the  same  now  as  it  was  when  the  court  derived  its  authority  to 
refer  from  the  Revised  Statutes,  it  follows,  in  the  light  of  the 
established  practice  as  it  existed  before  the  adoption  of  the 
Code,  that  the  court  is  only  authorized  to  direct  a  reference 
when  the  issues  in  tbe  action  involve  directly  the  examination 
of  a  long  account.  It  is  not  enough  that  such  an  examination 
may,  in  the  progress  of  the  trial,  become  important  collaterally 
for  the  purpose  of  establishing  some  other  issue. 

In  this  case,  it  is  denied  that  Coffin,  to  whose  rights  the  plain- 
tiff has  succeeded,  was  ever  interested  in  the  transactions  in 
respect  to  which  an  account  is  sought.  This  issue  must  be 
established  in  favor  of  the  plaintiff,  before  an  accounting  can  be 
necessary,  or  even  proper.  Again,  it  is  insisted  that,  whether 
Coffin  was  interested  or  not,  the  transactions  have  been  settled 
and  closed  with  the  defendant  Grant,  one  of  the  partners.  This 
issue,  too,  will  have  to  be  determined  against  the  defendants, 
before  the  plaintiff  will  be  entitled  to  have  an  account  stated, 
for  the  purpose  of  ascertaining  any  amount  which  may  be  due 
to  the  plaintiff.  It  is  insisted,  however,  that  this  latter  ques- 
tion incidentally  involves  the  state  of  the  accounts  at  the 
time  the  alleged  settlement  was  made.  This  may  be  so.  It 
is  unnecessary  now  to  determine  whether,  upon  this  issue,  the 
plaintiff  would  be  allowed  to  investigate  the  accounts  between 
the  parties,  with  a  view  to  show  that  the  settlement  ought  not 
to  be  enforced.  Assuming  that  such  evidence  would  be  ad- 
missible, it  does  not  render  the-issues  to  be  tried  referable,  on 
the  ground  that  they  involve  the  examination  of  a  long  ac- 
count. Nor,  on  the  other  hand,  is  it  required  that  the  court, 
upon  the  trial  of  these  issues,  shall  investigate  these  accounts. 
The  second  subdivision  of  the  section  of  the  Code,  relating  to 
this  subject,  provides  for  such  a  case.  If,  with  a  view  to  en- 
able the  court  upon  the  trial  to  determine  whether  the  alleged 
settlement  shall  be  held  to  conclude  the  parties,  it  shall  be 
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deemed  important  to  ascertain  the  state  of  the  accounts  at  the 
time  the  settlement  was  made,  the  court  will  be  authorized,  if 
it  think  fit  so  to  do,  to  order  a  reference  to  obtain  this  inform- 
ation. The  referee,  in  such  a  case,  does  not  decide  the  issues 
between  the  parties,  but  merely  reports  to  the  court  the  state 
of  the  accounts.  Such  references  are  analogous  to  those  which 
might  be  made  to  a  master  in  chancery,  under  the  former  sys- 
tem of  equity  practice,  for  the  purpose  of  enabling  the  court  to 
make  the  proper  decree  upon  the  coming  in  of  the  report. 
(See  Palmer  agt.  Palmer,  13  How.  363  ;  Graham  agt.  Golding, 
7  How.  260.)  In  the  latter  case,  it  was  held  that  the  question 
of  partnership  must  be  settled  by  an  issue  or  by  the  court,  be- 
fore a  reference  could  be  ordered.  "  Until  it  is  known  that 
there  is  a  partnership,"  says  MITCHELL,  J.,  "  it  cannot  be  said 
that  the  trial  will  require  the  examination  of  a  long  account." 
In  Mills  agt.  T/iursby  (11  How.  113),  which  case,  though  sub- 
sequently reported,  was  decided  previously,  the  same  learned 
judge  had,  under  the  peculiar  circumstances  of  the  case,  to 
which  he  refers  in  Graham  agt.  Golding^  granted  a  general  or- 
der of  reference  to  state  the  accounts  of  an  alleged  partnership. 
Upon  an  examination  of  that  case,  it  will  be  found,  that  the 
pleadings  directly  involved  an  examination  of  the  accounts  be- 
tween the  parties.  The  partnership  agreement  was  admitted. 
This  agreement  was  conditional.  The  plaintiff,  if  within  a 
specified  time  he  had  contributed  a  certain  amount  of  capital, 
was  a  partner ;  if  he  had  not,  then  he  was  not  a  partner.  To 
determine  whether  he  had  complied  with  this  condition  or  not, 
an  examination  of  the  accounts  was  deemed  necessary.  Upon 
this  ground  alone,  the  motion  for  a  reference  was  granted. 
The  entire  issue  between  the  parties  depended  upon  the  state 
of  the  accounts  between  them. 

In  the  case  now  under  consideration,  the  first  issue  to  be 
tried  is,  whether  Coffin  was  ever  a  partner  in  the  transactions 
in  respect  to  which  an  account  is  sought.  If  he  was  not,  there 
is  no  pretence  that  an  accounting  can  be  necessary.  If,  upon, 
the  trial,  this  issue  should  be  determined  in  favor  of  the  plain- 
tiff, the  court  will  be  at  liberty  to  make  an  interlocutory  order 
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to  that  effect,  and  then  order  that  the  accounts  between  the 
parties  be  stated  for  its  own  information  in  respect  to  the  other 
issues,  and  for  that  purpose  may  direct  a  reference,  or  it  may 
proceed,  without  a  reference,  to  determine  the  other  issues. 
These  are  questions  addressed  to  the  discretion  of  the  court 
upon  the  trial. 

This  motion,  therefore,  must  be  denied.    The  costs  of  op- 
posing the  motion  should  abide  the  event  of  the  suit. 


SUPREME  COUKT. 
FITCH  agt.  HALL. 

a  party,  or  attorney,  in  disregard  of  a  stipulation  entered  into  by  them  in 
the  cause — e.  g.,  to  change  the  venue — proceed  in  the  cause,  on  the  alleged 
ground  that  the  stipulation  was  obtained  by  fraud,  and  has  no  binding  force, 
they  take  the  peril,  in  case  the  question  of  fraud  is  decided  against  them,  of 
having  all  their  proceedings  set  aside  as  irregular,  with  costs. 

New  -York  tyecial  Term,  October,  1859. 

AT  the  April  special  term,  held  at  Albany,  in  the  third 
judicial  district,  the  plaintiff  and  defendant  made  counter- 
motions  to  set  aside  the  different  judgments  entered  in  this  ac- 
tion. The  first  judgment  was  entered  by  the  plaintiff  on  the 
15th  day  of  November,  1858,  in  the  first  judicial  district  in 
the  city  of  New-York,  and  the  second  by  the  defendant  in  the 
third  judicial  district  in  the  county  of  Rensselaer,  on  the 
29th  of  December,  1858.  The  place  of  trial  was  originally  in 
the  county  of  Eensselaer.  While  there  the  cause  was  referred 
by  consent  of  parties  to  a  referee,  who  made  a  report  in  favor 
of  the  defendant  in  1854. 

The  plaintiff  took  exceptions  to  the  findings  of  the  referee, 
and  a  case  was  made  by  the  plaintiff,  and  the  cause  was  brought 
to  argument  thereon,  before  the  general  term  of  the  third  dis- 
trict, at  December  term,  1856.  On  the  14th  day  of  March, 
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1857,  the  decision  of  the  general  term  of  the  third  district 
•was  announced,  affirming  the  judgment  entered  on  the  report 
of  the  referee,  as  appeared  by  an  order  or  entry  in  the  minutes 
of  the  general  term  of  that  district  of  that  date. 

Nothing  further  was  done  by  the  attorneys  of  either  party 
in  the  cause  until  September,  1857,  when  the  defendant's 
attorney  noticed  the  cause  for  argument  before  the  general 
term  of  the  third  district  for  December,  1857.  On  receiving 
that  notice,  the  plaintiff,  who,  with  the  defendant's  attorney, 
then  resided  in  the  city  of  New- York,  went  to  the  defendant's 
attorney,  and  they  entered  into  a  stipulation  that  the  venue, 
or  place  of  trial,  be  changed  from  the  county  of  Rensselaer  to 
the  city  and  county  of  New- York,  and  that  the  appeal  be 
changed  from  the  third  district  to  the  first  judicial  district, 
and  be  put  upon  the  calendar  of  the  general  term,  and  be 
heard  with  all  convenient  speed,  and  that  H.  G.  Wheaton  is 
acknowledged  as  the  sole  attorney  of  the  defendant,  Hall,  in 
this  action.  Upon  this  stipulation  being  filed,  together  with 
the  notice  of  substitution  of  defendant's  attorney,  and  the 
notice  of  argument  for  the  December  general  term  in  the 
third  district,  an  order  was  obtained  ex  parte  in  the  first  ju- 
dicial district,  changing  the  place  of  trial  to  the  city  of  New- 
York,  and  directing  a  transfer  of  all  the  papers  in  the  case 
from  the  clerk  of  the  county  of  Rensselaer  to  the  clerk  of  the 
city  and  county  of  New- York. 

Subsequent  to  this,  both  parties  noticed  the  cause  for  argu- 
ment to  the  general  term  of  the  first  district,  and  it  was 
argued  there.  In  June,  1858,  the  general  term  in  New-York 
reversed  the  judgment  entered  on  the  report  of  the  referee,  and 
granted  a  new  trial.  By  consent  and  stipulation  the  cause 
was  then  referred  to  Judge  Peabody  as  sole  referee,  who 
heard  the  proofs  and  allegations  of  the  parties,  and  reported 
in  favor  of  the  plaintiff  for  $1,072.29,  on  the  16th  of  October, 

1858.  The  defendant,  and  his  attorney  and  counsel,  repeat- 
edly appeared  before  the  referee  in  New- York.     On  this  last 
report,  the  plaintiff,  on  notice,  adjusted  his  costs  and  entered 
judgment  in  the  city  of  New-York  for  $1,592.98,  damages  and 


316  NEW-YORK  PRACTICE  REPORTS. 

Fitch  agt.  Hall. 

costs,  on  the  15th  of  November,  1858.  The  defendant's  attor- 
ney, alleging  that  he  had  forgotten  the  argument,  and  had  not 
heard  of  the  decision  of  the  cause  by  the  general  term  of  the 
third  district,  about  the  22d  day  of  November,  1858,  pro- 
cured a  formal  order  to  be  entered  of  the  affirmance  of  March 
14th,  1857,  of  the  judgment  entered  on  the  report  of  the  first 
referee,  and  having  served  the  same,  with  notice  of  the  adjust- 
ment of  costs  before  the  clerk  of  Eensselaer  county,  appeared 
before  the  latter  officer,  who  refused  to  adjust  the  costs  or  enter 
the  judgment,  upon  the  ground  that  the  cause  had  been  trans- 
ferred to  the  city  of  New- York.  At  the  December  special 
term,  1858,  an  alternative  mandamus  was  issued,  at  Albany, 
to  the  clerk  of  Eensselaer,  requiring  him  to  adjust  the  costs 
and  enter  the  judgment,  but  without  prejudice  to  the  plain- 
tiff's right  of  moving  to  set  aside  the  same.  The  clerk  obeyed 
the  mandamus,  and  the  plaintiff's  costs  were  adjusted  by  him, 
and  judgment  entered  in  Rensselaer  on  the  29th  of  December, 
1858,  upon  the  report  of  the  first  referee,  for  $358.03,  damages 
and  costs. 

At  the  Albany  special  term,  held  in  April,  1859,  the  plain- 
tiff moved  to  set  aside  this  last  judgment,  and  all  subsequent 
proceedings,  and  all  previous  proceedings  had  in  the  third 
judicial  district  after  the  stipulation  to  change  the  venue  and 
place  of  trial ;  and  the  defendant  moved  to  set  aside  the  plain- 
tiff's  judgment  and  all  subsequent  proceedings,  and  all  previous 
proceedings  in  the  city  of  New-York,  after  the  order  of  affirm- 
ance of  March  14th,  1857.  These  motions  were  both  heard 
together. 

On  the  26th  of  April  last,  Justice  HOGEBOOM  decided  the 
motions,  and  made  an  order  upon  the  plaintiff's  motion  to  set 
aside  the  defendant's  proceedings  and  judgment,  that  the 
same  be  denied  as  not  made  before  the  proper  tribunal,  without 
costs,  and  without  prejudice  to  a  renewal  thereof  upon  the 
same  or  other  and  additional  papers  in  the  first  judicial 
district. 

And  upon  the  defendant's  motion  to  set  aside  the  judgment 
entered  up  in  favor  of  the  plaintiff  in  the  first  j  udicial  dis- 
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trict,  the  same  justice  denied  the  same  upon  the  merits,  without 
costs,  and  without  prejudice  to  a  renewal  thereof,  upon  the 
same  or  additional  papers,  to  the  first  judicial  district. 

From  the  latter  order,  the  defendant  appealed  to  the  general 
term  of  the  third  district,  which,  at  the  term  held  on  the  17th 
of  September  instant,  ordered  that  the  order  of  special  term, 
denying  the  motion,  to  vacate  the  order,  changing  the  place  of 
trial,  and  to  set  aside  the  subsequent  proceedings,  be  affirmed. 

The  plaintiff  now  renews  the  motion  made  by  him,  to  set 
aside  the  judgment  docketed  against  him  in  this  cause  with 
the  clerk  of  the  county  of  Eensselaer,  on  the  29th  of  Decem- 
ber, 1858,  and  all  subsequent  proceedings  therein,  and  all  pro- 
ceedings in  this  cause  in  the  third  judicial  district,  since  the 
stipulation  made  in  September,  1857,  changing  the  place  of 
trial,  in  accordance  with  the  leave  given. 

JOHN  FITCH,  in  pro.  per.,  for  motion. 
H.  G.  WHEATON,  for  defendant. 

DAVIES,  Justice.  The  main  ground  relied  on  to  oppose 
this  motion — that  is,  that  the  order  of  this  court,  changing 
the  place  of  trial  from  the  county  of  Rensselaer  to  the  city 
and  county  of  New-York,  was  irregular  and  void — has  been 
disposed  of  at  the  special  and  general  terms,  in  the  third  ju- 
dicial district. 

That  question  was  distinctly  presented  before  Justice  HOGE- 
BOOM,  on  the  defendant's  motion  heard  before  him  in  April 
last,  to  vacate  and  set  aside  the  plaintiff's  judgment.  In  his 
opinion,  he  says,  "  The  defendant  alleges  that  this  order  was 
ineffectual  and  without  jurisdiction,  being  made  in  the  first 
district,  when  the  place  of  trial  was  still  in  the  third  district. 
But  I  cannot  so  regard  it.  It  was  effectually  an  ex  parte  order, 
both  parties  having  agreed  upon  its  terms.  They  both  desired 
to  change  the  place  of  trial,  and  both  must  be  presumed  to 
have  consented  to  an  order  to  that  effect,  to  be  executed  when- 
ever it  was  convenient.  At  all  events,  the  stipulation,  unless 
obtained  by  fraud,  should  be  regarded  as  operative.  I  can 
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see  110  w  ell  -grounded  objection,  if  it  be  necessary  for  the  pur- 
poses of  justice,  to  entering  an  order  upon  it  now  in  the  third 
district,  giving  it  relation  back  to  the  day  when  the  order  was 
entered  in  the  first  district."  He  also  says,  "I  regard  the 
defendant  as  having,  on  various  occasions,  acquiesced  in  the 
transfer  of  the  cause  to  the  city  of  New- York ;  and  I  think  he 
should,  for  the  purpose  of  this  motion,  be  regarded  as  estopped 
thereby." 

Justice  HOGEBOOM  then  examines  and  discusses  the  ques- 
tion of  fraud  suggested  in  obtaining  the  stipulation,  and  holds 
that  both  parties  may  have  acted  in  good  faith.  In  this  view 
I  entirely  concur. 

As  the  results  of  his  examination  and  opinion,  Justice 
HOGEBOOM  held,  that  the  case  was,  therefore,  properly  heard 
in  the  city  of  New- York,  and  the  judgment  entered  there  must 
be  deemed  regular.  As  a  consequence,  the  judgment  per- 
fected in  Eensselaer  county  must  be  regarded  as  irregular,  and 
should  be  set  aside.  And  he  adds,  "  But  I  do  not  see  that  it 
can  be  done  upon  this  motion.  This  is  not  the  place  to  do  it. 
The  cause  is  not  here,  but  in  the  city  of  New- York,  and  the 
motion  should  be  made  to  the  first  district," 

From  this  order  of  Justice  HOGEBOOM,  the  defendant  ap- 
pealed to  the  general  term,  which  affirmed  the  order  de- 
nying the  motion  to  vacate  the  order  changing  the  place  of 
trial,  and  to  set  aside  the  subsequent  proceedings  therein. 
The  motions  are,  therefore,  res  aajudicafa  in  this  court,  and 
I  have  but  to  do  what  the  court  in  the  third  district  say 
should  be  done,  set  aside  the  judgment  entered  up  by  the  de- 
fendant in  this  cause,  and  all  subsequent  proceedings  therein, 
and  all  the  proceedings  had  or  taken  by  the  defendant  in  the 
third  judicial  district  since  the  date  of  the  stipulation  changing 
the  place  of  trial. 

As  these  proceedings  were  irregular,  the  motion  is  granted, 
with  $10  costs. 


NEW-YORK  PRACTICE  REPORTS.  319 

Chappel  agt.  The  Schooner  John  E.  Clayton. 
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ISRAEL  CHAPPEL  and  others  agt.  THE  SCHOONER  JOHN  E. 

CLAYTON. 

In  claims  for  salvage,  the  courts  always  look  to  the  nature  and  character  of  the 
service,  the  time  consumed  by  the  salvors,  the  peril  involved,  the  expense,  as 
well  as  to  the  situation  and  condition  of  the  vessel  saved,  and  its  value,  in  fix- 
ing compensation. 

As  a  general  rule,  the  rate  of  salvage  of  a  vessel,  which  is  derelict  at  sea,  is  a 
moiety  of  her  value.  This,  however,  except  in  very  special  cases  in  which 
great  hardships  and  damages  have  been  encountered,  is  the  extreme  limit. 

New  •  York,  October,  1859. 

APPEAL  from  a  decree  awarding  salvage  compensation. 

NELSON,  C.  J.  The  libel  was  filed  in  this  case  to  recover 
salvage.  The  master  and  hands  of  the  sloop  T.  E.  Crocker, 
five  in  number,  were  on  their  way  to  the  fishing  grounds,  which 
are  about  thirty  miles  from  Sandy  Hook,  on  the  morning  of 
the  27th  of  November,  1856,  and  when  some  twelve  or  fif- 
teen miles  from  the  Hook  discovered  a  vessel,  which  after- 
ward \vas  found  to  be  the  schooner  John  E.  Clayton,  on  her 
beam  ends,  with  a  large  hole  stove  in  her  side,  sufficient  to 
have  sunk  her  instantly,  had  it  not  been  for  her  load  of 
cargo,  which  was  wood.  She  lay  in  the  open  sea  about  two 
miles  from  the  track,  and  when  reached  it  was  ascertained  that 
the  crew  had  abandoned  her. 

The  weather  was  fair,  but  the  sea  somewhat  rough,  with  a 
strong  breeze  from  the  land.  The  sea  was  breaking  over  the 
vessel  and  drifting  her  further  from  the  land.  It  was  neces- 
sary to  strip  her  of  her  sails  and  cut  away  her  foremast  in  or- 
der to  right  her.  The  libelants  were  assisted  by  another  ves- 
sel, the  Tobiatha,  and  both  vessels  were  engaged  from  six  or 
seven  o'clock  in  the  morning  till  two  in  the  afternoon,  in  right- 
ing the  derelict  and  preparing  her  to  be  towed  to  New-York. 
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Chappcl  agt.  The  Schooner  John  E.  Clayton. 

They  reached  Jersey  City  about  nine  o'clock  that  evening.  The 
vessel  saved  was  admitted  to  be  of  the  value  of  $3,000.  The 
court  below  allowed  a  gross  sum  of  salvage  to  the  amount  of 
$1,200,  being  two-fifths  the  value  of  the  vessel. 

As  a  general  rule,  it  is  undoubtedly  true,  that  the  rate  of 
salvage  of  a  vessel,  which  is  derelict  at  sea,  is  a  moiety  of  her 
value.  This,  however,  except  in  very  special  cases,  in  which 
great  hardships  and  damages  have  been  encountered,  is  the 
extreme  limit. 

The  courts  always  look  to  the  nature  and  character  of  the 
service,  the  time  consumed  by  the  salvors,  the  peril  involved, 
the  expense,  as  well  as  to  the  situation  and  condition  of  the 
vessel  saved,  and  its  value,  in  fixing  the  compensation ;  not 
upon  the  idea  of  a  quantum  meruit,  but  by  way  of  rewarding 
the  services  in  proportion  to  the  degree  of  merit  belonging  to 
the  particular  case. 

Now,  in  the  case  before  us,  there  is  nothing  in  the  evidence 
showing  any  extraordinary  degree  of  merit,  at  any  great  sacri- 
fice of  time  or  money.  The  vessel  was  found  some  twelve  or 
fifteen  miles  from  the  bay  of  New-York,  within  two  miles  of 
the  track  of  the  salvors  on  their  fishing  expedition  ;  a  day  only 
was  consumed  in  raising  and  bringing  the  derelict  to  port.  The 
weather  was  pleasant,  and  no  particular  hardship  or  danger 
\vas  encountered. 

"We  cannot  but  think  that  the  amount  allowed  by  the  court 
below  exceeded  a  reasonable  compensation  for  the  service^  and 
that  one-fourth  of  the  value  will  afford  ample  value  to  the  sal- 
vors, and  the  most  that  should  be  awarded  under  the  circum- 
stances. The  service  rendered  by  the  Tobiatha  seems  to  have 
been  very  slight,  according  to  the  evidence. 

We  shall,  therefore,  modify  the  decree  of  the  court  below, 
by  awarding  to  the  Thomas  E.  Crocker  and  hands  $600 ;  and 
to  the  Tobiatha  and  hands  $150,  without  costs  on  either  side 
in  this  court.  The  costs  to  stand  for  libelants  as  decreed  in 
the  court  below. 
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Palmer  agl.  Smedley. 

SUPREME  COURT. 

PALMER,  assignee,  agt.  SMEDLEY,  and  four  other  causes. 

Tho  defendant,  in  his  answer,  set  up  as  a  defence  to  an  action  on  his  promissory 
note,  that  the  noto  was  given  upon  a  representation  that  the  Autioch  College 
(the  note  being  given  for  a  scholarship  in  said  college),  would  be  located  in 
Western  New-York,  and  that  the  directors  had  decided  on  such  location,  which 
the  defendant  believed  to  be  true,  when  it  was  in  fact  not  true,  nor  was  such 
college  established  in  Western  New-York.  That  the  note  was  obtained  in 
consequence  of  such  falso  representations,  and,  therefore,  there  was  a  failure  of 
consideration. 

Held,  on  demurrer,  no  defence  at  aD. 

New-  York  Special  Term,  October,  1859. 

INGRAHAM,  Justice.  The  plaintiff  sued  upon  a  note  given 
to  the  Antioch  College  for  a  scholarship.  • 

The  ans\vcr  sets  up  as  a  defence  that  the  note  was  given 
upon  a  representation  that  the  college  would  be  located  in 
Western  New- York,  and  that  the  directors  had  decided  on 
such  location,  which  the  defendant  believed  to  be  true,  when 
it  was  in  fact  not  true,  nor  was  such  college  established  in 
Western  New-York. 

That  the  note  was  obtained  in  consequence  of  such  false  rep- 
resentations, and  that  there  has  been  thereby  a  failure  of  con- 
sideration. 

I  do  not  see  in  this  answer  any  statement  of  facts  which  can 
be  said  to  be  a  defence. 

It  is  not  good,  if  intended  as  a  defence,  that  the  note  was  ob- 
tained by  false  representations,  because  it  does  not  charge  that 
the  representations  were  made  with  the  fraudulent  intent  to 
deceive  the  defendant,  nor  any  knowledge  of  their  falsity  at 
the  time  they  were  made. 

Nor  can  it  be  held  sufficient  as  setting  up  a  counter-claim  by 
way  of  dt.magea  for  a  breach  of  warranty,  as  suggested  by  the 
defendant's  e^;i:;^l. 
VOL.  XVIII.  21 
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Graham  agt.  Slieken. 


If  such  a  defence  could  be  made  to  a  note  given  for  such  a 
consideration,  then  it  could  only  be  available  by  setting  up  the 
agreement  as  made  by  the  corporation  or  by  their  direct  au- 
thority, averring  the  breach  of  the  contract,  and  alleging  dam- 
age sustained  by  the  defendant  in  consequence  thereof. 

No  such  claim  is  set  up  in  the  answer,  no  breach  of  the  con- 
tract is  properly  set  out,  and  no  damage  is  claimed  to  have 
arisen  therefrom. 

Under  this  view  of  the  answer  demurred  to,  I  am  forced  to 
the  conclusion  that  it  contains  no  defence,  and  forms  no  issue 
on  which  the  parties  can  go  to  trial. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer  in  each 
case. 


UNITED    STATES    CIRCUIT    COUET. 

JOHN  GRAHAM  agt.  EDWARD  SHEKEN,  impleaded,  &c.,  with 
C.  &  E.  POILLON  and  others. 

Where  it  appeared  that  the  complainant  made  three  Mis  of  sale,  absolute  on  their 
face,  of  three  steamships  owned  by  him,  but  in  fact  as  a  security  for  a  loan  of 
$100,000,  upon  a  usurious  contract,  in  which  was  secured  more  than  7  per 
cent,  for  the  forbearance  of  the  loan, 

Held,  that  the  contract  and  bills  of  sale  were  void  in  law,  and  must  be  set  aside, 
and  that  the  complainant  was  entitled  to  be  restored  to  his  interest  in  and  pos- 
session of  the  vessels,  or,  in  case  either  of  them  could  not  be  restored,  waa 
entitled  to  its  value. 

New  -  York,  October,  1859. 

NELSON,  C.  J.  I.  The  court  holds  that  the  complainant  was 
the  owner  of  the  steamship  St.  Lawrence,  and  of  the  one-third 
part  or  share  of  the  steamship  United  States,  and  was  the  equi- 
table owner  of  the  steamship  Ocean  Bird,  the  legal  title  being 
in  the  defendant  Pochard  Poillon  (held  as  security  for  certain 
charges  and  claims  of  C.  &  E.  Poillon),  at  the  time  of  the  exe- 
cution of  the  bills  of  sale  of  these  vessels  from  Graham  and  C. 
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Graham  agt  Shekel). 

&  B.  Poillon,  on  the  5th  of  December,  1855,  to  the  defendants 
Sheken  and  Meyer,  as  set  forth  in  the  pleadings. 

II.  That  although  these  bills  of  sales  are  absolute  on  the  face 
of  them,  they  were  executed  and  delivered  as  a  security  for  a 
loan  of  $100,000,  made  by  Sheken  and  Meyer  to  Graham  upon 
a  usurious  contract,  in  which  was  secured  more  than  7  per  cent, 
for  the  forbearance  of  the  loan,  and  that  the  contract  and  bills 
of  sale  executed  in  pursuance  thereof  are  void  in  law  and  must 
be  set  aside. 

III.  That  the  said  Graham  is  entitled  to  be  restored  to  his 
interest  in  and  possession  of  the  said  vessels,  including  the 
Ocean  Bird,  as  it  appears  the  incumbrances  on  the  same  to  C. 
&  E.  Poillon  have  been  discharged. 

IV.  But,  inasmuch  as  it  appears  that  the  said  Sheken  and 
Meyer  have  sold  and  disposed  of  all  their  interest  in  the  said 
vessels,  and  the  said  Sheken  is  thereby  unable  to  restore  them 
to  the  complainant,  the  said  Graham  is  entitled  to  the  value  of 
the  same. 

V.  It  having  been  agreed,  by  the  counsel  of  the  respective 
parties,  to  use  the  evidence  taken  on  the  trial  at  law,  in  the 
case  of  Graham  agt.  Meyer,  involving  the  validity  of  these  bills 
of  sale,  of  the  title  of  the  complainant  to  these  vessels,  and  the 
transactions  generally,  out  of  which  the  present  suit  has  arisen, 
as  the  proofs  of  the  present  case,  we  shall  adopt  the  amount  of 
the  verdict  of  the  jury  in  the  case  at  law  as  the  proper  value, 
after  the  payments  of  advances  and  deductions  voluntarily  as- 
sented to  be  made  by  the  complainant,  and  thus  avoid  the 
delay  and  expense  of  a  reference  to  a  master.     The  amount  of 
that  verdict  is  $200,000,  with  interest  from  the  4th  of  May, 
1856. 

VI.  That  a  court  of  equity  has  jurisdiction  to  administer  the 
relief  sought  in  this  case. 
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Toll  agt.  Thomas. 

SUPEEME  COTJET. 

ABRAHAM  W.  TOLL,  assignee,  &c.,  agt.  JAMES  THOMAS. 

SAME  agt.  EGBERT  BARNARD. 

SAME  agt.  SILAS  BROWN. 

After  the  time,  provided  by  §  332  of  the  Code,  for  bringing  an  appeal  from  tho 
special  to  the  general  term  has  elapsed,  the  court — but  not  a  judge  at  cham- 
bers— may,  in  its  discretion,  grant  leave  to  the  party,  under  §  174,  to  bring 
the  appeal.  (Approving  the  decision  in  the  case  of  Haase  agt.  New-  York  Central 
Railroad  Co.,  14  How.  430; — ether  decisions  examined.) 

Albany  Special  Term,  December,  1857. 

MOTION  for  leave  to  appeal. 

These  actions  were  tried  together  before  a  referee.  They 
involved  the  same  legal  questions.  In  each  action  the  referee 
reported  in  favor  of  the  plaintiff.  Judgment  was  perfected, 
and  written  notice  thereof  was  served  on  the  defendant's  attor- 
neys on  the  5th  of  October,  1857.  The  service  was  made  by 
mail.  On  the  first  day  of  December,  a  notice  of  appeal  in  the 
second  and  third  causes  above  entitled  was  duly  served,  but, 
through  the  misapprehension  of  the  defendant's  attorney,  who 
had  recently  been  substituted  in  the  place  of  the  attorney  who 
had  conducted  the  defence  of  the  actions  previously,  no  notice 
of  appeal  was  served  in  tl\e  first  above  entitled  cause,  until  the 
7th  of  December,  which  was  after  the  time  allowed  for  appeal- 
ing had  expired.  The  plaintiffs  attorney  returned  the  notice. 

The  defendant  in  the  last-mentioned  action  moved  for  leave 
to  appeal,  and  the  defendants  in  all  the  actions  moved  that  pro- 
ceedings in  two  of  the  actions  be  stayed  until  the  decision  of 
the  general  term  in  the  third  action. 

JOHN  K.  PORTER,  for  plaintiff, 
PLATT  POTTER,  for  defendants. 
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Toll  agt.  Thomas. 

HARRIS,  Justice.  The  decision  of  this  motion  involves  the 
question,  whether,  after  the  time  allowed  by  the  332d  section 
of  the  Code  has  elapsed,  it  is  in  the  power  of  the  court  still  to 
grant  to  a  party  leave  to  appeal.  Upon  this  question  a  diversity 
of  opinion  has  existed. 

Upon  this  point  I  concur  in  the  views  expressed  by  Mr. 
Justice  MARVIN",  in  Haase  agt.  The  New-  York  Central  Railroad 
Co.  (14  How.  430). 

By  the  405th  section  of'the  Code,  a  judge  at  chambers  may 
enlarge  the  time  within  which  a  proceeding  in  an  action  may 
be  had,  but  the  time  for  appealing  is  expressly  excepted  from 
this  power.  It  is  observable,  too,  that  the  power  of  the  judge 
at  chambers  can  only  be  exercised  before  the  time  allowed  for 
taking  the  proceeding  has  expired.  He  can  only  enlarge  time. 
He  has  no  authority,  in  any  case,  to  allow  a  proceeding  to  be 
had,  after  the  time  prescribed  for  such  proceeding  has  expired. 
But  there  is  no  such  restriction  upon  the  court.  The  174th 
section  of  the  Code  declares,  that  the  court  may  allow  an  an- 
swer or  reply  to  be  put  in,  or  any  other  act  to  be  done,  after 
the  time  limited  for  that  purpose  has  expired.  This  power  is 
general.  No  form  of  words  could  make  it  more  so.  Had  it 
been  intended  to  withhold  from  the  court,  as  it  had  been  with- 
held from  a  judge  at  chambers,  the  power  to  grant  or  enlarge 
time  to  appeal,  it  is  reasonable  to  suppose  that  the  same  ex- 
ception would  have  been  found  in  section  174  that  was  inserted 
in  section  405.  The  absence  of  any  such  restriction  is  very 
strong  evidence  that  the  legislature  did  not  intend  that  it 
should  be  imposed. 

In  coming  to  this  conclusion,  I  have  not  overlooked  the 
case  of  Enos  agt.  Thomas  (5  How.  361) ;  nor  the  fact  that  it 
purports  to  be  a  general  term  decision.  The  case  itself  was 
properly  decided,  but  the  circumstances  under  which  the 
opinion,  as  it  now  appears,  came  to  be  published,  are  such 
that  I  do  not  feel  bound  by  its  authority.  It  may  have  had 
the  assent  of  its  ostensible  author,  but,  as  I  am  informed,  it  was 
not  submitted  to  the  other  judges  who  took  part  in  the  de- 
cision. 
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Dayton   agt.  Connah. 

In  Sherman  agt.  Wells  (14  Howard,  522),  it  is  said  that  the 
court  has  no  power  to  extend  the  time  within  which  the  party 
may  appeal.  But  it  is  evident,  from  the  report  of  the  case, 
that  the  question  was  not  considered,  nor,  in  the  view  taken 
by  the  court  of  the  question  before  it,  was  it  necessary  that  it 
should  be  determined. 

The  affidavits  upon  which  this  motion  is  founded  present  a 
case  which  calls  upon  the  court  still  to  allow  the  defendant  to 
appeal,  if  it  has  the  power,  and  being  satisfied  that  such  power 
is  conferred  upon  the  court  by  the  174th  section  of  the  Code, 
this  branch  of  the  motion  should  be  granted. 

I  am  also  of  opinion  that,  upon  perfecting  the  appeals  in  all 
the  cases,  and  giving  security  as  required  by  the  348th  sec- 
tion of  the  Code,  all  further  proceedings  in  two  of  the  actions 
should  be  stayed  until  the  decision  of  the  court  upon  the  ap- 
peal in  the  third  action.  The  defendants  in  the  other  two 
actions  should  be  required  to  stipulate  to  be  bound  by  the 
decision  so  to  be  made.  The  plaintiff  should  also  be  allowed 
to  elect  which  of  the  three  actions  shall  be  argued  upon  the 
appeal.  The  plaintiff  is  also  entitled  to  the  costs  of  this 
motion. 


SUPEEME  COURT. 
DAYTON,  receiver,  &c.,  agt.  CONNAH. 

t  is  necessary  now,  under  the  Cede,  as  it  was  formerly  in  an  action  brought  by 
a  receiver,  to  state  in  the  complaint  the  time  and  mode  of  his  anointment,  so  that 
the  adverse  party  may  take  issue  on  such  facts. 

New  -  York  Special  Term,  October,  1859. 
DEMURRER  to  complaint. 

INGRAHAM,  Justice.    The  plaintiff  in  his  complaint  describes 
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himself  as  "  having  been  duly  appointed  receiver  of  John  W. 
Crane,  and  bringing  this  suit  by  order  of  the  supreme  court." 

The  defendant  demurs,  upon  the  ground  that  the  plaintiff 
does  not  show  any  legal  capacity  to  sue.  In  Gillett  agt.  Fair- 
child  (4  Denio,  80),  it  was  held,  under  the  old  system,  that  "  it 
was  necessary  to  allege  in  proper  form  that  the  plaintiff  was 
appointed  receiver,"  &c.  Chief  Judge  BRONSON  says  :  "It  is 
a  rule  in  pleading,  that  the  time  and  place  of  every  traversa- 
ble  fact  should  be  stated,  and  it  does  not  appear  where  the  or- 
der was  made  by  which  the  plaintiff  was  appointed  receiver. 
The  averment  is,  that  the  plaintiff  was  duly  appointed  re- 
ceiver. Such  an  averment  is  not  capable  of  trial.  The  plain- 
tiff should  have  stated  what  in  particular  was  done,"  &c. 

In  Bangs  agt.  Mclntosh  (23  Barbour,  596),  this  case  was  ap- 
proved as  giving  the  correct  rule.  In  Hobart  agt.  Frost  (5  Duert 
672),  Justice  DUER  held,  that  the  objection  taken  in  this  case 
could  only  be  raised  by  demurrer  as  to  the  legal  capacity  of 
the  plaintiff  to  sue. 

The  same  rule  was  made  necessary  in  Hulbert  agt.  Young 
(13  Howard,  413),  in  reference  to  a  guardianship ;  and  in  7 
Sari).  206  it  was  said  the  plaintiff,  when  he  sues  as  receiver, 
should  state  the  place  of  his  appointment,  and  distinctly  that 
he  was  duly  appointed  by  an  order  of  the  court.  Alleging 
that  he  was  duly  appointed  on  such  a  day  is  not  sufficient. 

The  principle  of  these  cases  was  fully  recognized  and  sus- 
tained by  DENIO,  J.,  in  the  court  of  appeals,  in.  White  agt.  Joy 
(3  Kern.  83).  He  says  it  will  not  answer  for  a  receiver  merely 
to  describe  himself  as  receiver,  or  even  under  the  former  system 
to  aver  that  he  was  duly  appointed.  lie  must  set  out  the  pro- 
ceedings so  that  the  court  may  see  that  the  appointment  of 
the  receiver  was  legal. 

From  all  the  cases  it  appears  necessary  to  state  the  time  and 
mode  of  appointment,  so  that  the  adverse  attorney  may  take  is- 
BUC  on  such  facts.  As  no  authority  is  submitted  sustaining 
a  contrary  view,  I  conclude  there  are  none. 

Judgment  for  defendant  on  demurrer,  with  leave  to  plain- 
tiff to  amend  on  payment  of  costs. 
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Nettleton  agt.  The  Ship.Fanuy  Fosdick. 


UNITED  STATES  CIRCUIT  COURT. 

NELSON  G.  NETTLETON  and  others  agt.  THE  SHIP  FANNY 

FOSDICK. 

An  article  of  merchandise  (kerosene  or  coal  oil),  which  is  partially  new  as  a  com- 
modity in  the  trade,  and  its  effect  upon  other  cargo,  stowed  in  the  same  hold 
of  a  vessel,  not  well  understood,  held,  that  there  cannot  be  applied  to  it  such  a 
clear  and  well  known  usage  and  custom,  in  respect  to  its  stoivage  with  other 
cargo,  as  will  exempt  the  carrier  within  the  principle  of  the  case  of  Baxter  agt. 
LeUand  (1  Blatch.  536). 

But  where  it  was  alleged  that  a  quantity  of  wheat  had  been  damaged  by  the 
stowage  of  kerosene  oil,  in  the  presence  of  the  wheat  in  the  hold  of  the  ves- 
sel, by  which  the  wheat  was  impregnated  with  an  offensive  odor,  so  as  to  les- 
sen its  value  25  cents  per  bushel,  and  as  "to  which  there  was  a  contrariety  of 
evidence, 

Held,  that  this  wheat,  on  the  discharge  of  the  vessel,  having  been  by  the  consign- 
ees mingled  and  blended  with  another  portion  of  wheat,  which  was  stowed  be- 
tween decks,  and  as  to  which  there  was  no  satisfactory  evidence  that  it  was 
affected  by  the  disagreeable  flavor  of  the  oil,  the  libel  against  the  vessel  was 
properly  dismissed. 

New  -  York,  October,  1859. 

APPEAL  from  a  decree  dismissing  libel. 

NELSON,  C.  J.  The  libel  was  filed  against  the  ship,  to  re- 
cover damages  for  the  injury  to  a  quantity  of  wheat  shipped 
from  New-Orleans  to  this  port.  The  wheat  (990  sacks,  con- 
taining 2,30o  bushels)  was  but  on  board  the  vessel  in  Decem- 
ber, 1857,  and  arrived  heie  January  10th,  following.  The 
Fanny  Fosdick  was  a  general  ship,  engaged  in  carrying  gen- 
eral cargo,  and  had  laden  on  board,  with  the  wheat,  flour,  sugar, 
molasses,  hides,  oil,  &c.  When  the  wheat  was  discharged  at 
this  port,  it  is  claimed  that  it  emitted  an  offensive  smell  as  if 
impregnated  with  the  odor  of  kerosene  or  Breckenridge  coal 
oil,  of  which  some  750  barrels  had  been  stowed  in  the  hold  of 
the  ship.  Two  hundred  bags  of  the  wheat  were  stowed  in  the 
hold  on  barrels  of  flour,  which  rested  on  a  grou:;d  tier  of  ho^s- 

'  CO 

heads  of  molasses.     The  wheat,  however,  was  not  within  20 
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feet  of  the  oil.  The  rest  of  the  wheat  was  stowed  between 
decks.  The  cargo  was  well  stowed  and  properly  cared  for 
during  the  voyage,  unless  the  stowage  of  the  oil  in  the  pres- 
ence of  the  wheat  affords  evidence  of  bad  and  unskillful  stow- 
age and  want  of  due  care  and  caution  in  the  transportation. 
The  wheat,  when  discharged,  in  all  other  respects,  except  the 
offensive  odor,  was  in  fine  condition.  This  smell,  the  witnesses 
state,  reduced  its  value  some  25  cents  per  bushel.  The  case 
upon  the  facts  is  peculiar. 

There  is  considerable  conflictof  evidence  upon  the  questions : 
1,  whether  or  not  there  was  any  stench  or  offensive  odor  emit- 
tedfrom  the  wheat  when  delivered?  2,  whether,  if  in  exposing  it 
to  the  air  a  short  time  with  proper  ventilation,  it  would  not  have 
been  removed?  and  3,  it  is  claimed  to  have  been  ascertained 
from  actual  shipments  with  assorted  cargoes,  that  coal  oil 
would  not  produce  the  effect  sought  to  be  established  in  this 
case.  The  solution,  doubtless,  of  this  contrariety  of  evidence 
may  in  part  be  found  in  the  fact  that  the  article  of  coal  oil  is 
partially  new  as  a  commodity  in  the  trade,  and  its  effects  upon 
other  cargo,  stowed  in  the  same  hold  of  the  vessel,  not  yet  well 
understood.  For  this  reason,  we  are  not  prepared  to  say  that 
there  can  have  been  such  a  clear  and  well-known  usage  and 
custom,  in  respect  to  its  stowage  with  other  cargo,  as  will  ex- 
empt the  carrier  within  thp  principle  of  the  case  of  Baxter  agt. 
Lelland  (I  Blalch.  530). 

But  there  is  another  ground  resting  upon  the  facts  in  the 
case,  upon  which  we  think  the  libel  was  properly  dismissed  by 
the  court  below:  The  wheat  \vas  delivered  from  the  ship  in 
the  sacks  in  lighters,  and  was  discharged  from  them  into  the 
lighters,  in  bulk,  mingling  the  portion  stowed  in  the  hold, 
•which.  wras  in  the  vicinity  of  the  oil,  with  the  portion  stowed 
between  decks.  The  consignees  are  responsible  for  this  blend- 
ing the  parcels,  and  we  are  not  at  ail  satisfied  upon  the  evi- 
dence that  the  portion  stowed  between  decks  was  affected  by 
the  disagreeable  flavor  of  the  oil,  even  if  it  had  been  otherwise 
in  the  portion  stowed  in  the  hold.  And  as  it  respects  the  200 
bags  in  the  hold,  in  the  conflict  of  the  testimony  we  are  not 
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disposed  to  interfere  with  the  decree.  Indeed,  we  are  inclined 
to  think  that,  if  some  care  had  been  bestowed  in  airing  and  ven- 
tilating the  wheat,  the  offensive  odor  would  have  disappeared, 
and  the  damages  slight,  if  any.  A  sample  was  brought  into 
the  court  below,  which  the  j  udge  states,  in  his  opinion,  "  clearly 
failed  to  show  that  it  retained  any  discernible  effects  of  the 
taint," 

The  decree  of  the  court,  dismissing  the  libel,  affirmed. 


SUPREME  COURT. 
JOHN  MITTENBEYER  agt.  JACOB  S.  ATWOOD  and  others. 

Although,  in  an  action  founded  on  a  bill  of  exchange  or  draft,  there  is  no  right  of 
action  against  the  drawees,  where  on  presentation  they  refused  to  accept,  yet, 
if  the  complaint  alleges  that,  on  an  accounting  had  between  the  drawers  and 
drawees,  there  was  left  in  the  hands  of  the  drawees,  by  the  drawers,  sufficient 
money  to  pay  said  draft,  and  which  the  drawees  then  agreed  to  pay  to  the 
holder,  it  is  a  cause  of  action  on  a  promise  made  to  a  third  person  for  a  fixed 
consideration,  and  valid. 

New  •  York  Special  Term,  October,  1859. 
DEMURRER  to  complaint. 

INGRAHAM,  Justice.  If  this  action  was  founded  on  the  bill 
of  exchange  or  draft  set  out  in  the  complaint,  I  think  there 
could  be  no  recovery  against  the  defendants,  Atwood  &  Co., 
thereon.  They  refused  to  accept  on  presentation,  and,  although 
inferred,  their  refusal  gave  the  plaintiff  no  right  of  action 
against  them. 

In  the  complaint,  the  plaintiff,  after  setting  out  the  bill,  of 
exchange  and  its  presentment  and  refusal,  and  also  that  At- 
wood &  Co.  had  the  moneys  in  their  possession,  which  they  were 
directed  by  the  drawers  to  apply  to  the  payment  of  the  bill, 
it  also  alleges  that  there  was  between  the  drawers  of  the  draft 
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and  Atwood  &  Co.  an  accounting  and  settlement  of  tlieir 
money  transactions,  and  that  on  such  accounting  the  drawers 
left  in  their  hands  sufficient  money  to  meet  and  pay  said  draft 
on  presentment,  and  which  the  said  Atwood  &  Co.  then  agreed 
to  pay  the  holders  of  the  draft  on  presentment. 

This,  then,  is  a  cause  of  action  against  a  person  on  a  prom- 
ise made  to  a  third  person,  for  a  fixed  consideration,  to  pay 
such  person  money.  Such  promises  have  been  held  to  be  valid, 
and  the  foundation  of  an  action  by  the  person  for  whose  bene- 
fit the  promise  was  made.  ( Wtston  agt.  Banker,  12  J.  R.  276 ; 
Sckermerkorn  agt.  Vanderheydent  1  J.  R.  139  ;  Shear  agt.  Over- 
seers of  Hiusdale,  13  J.  R.  496;  Judsonagt.  Gray,  17  Howard's 
Pr.Rep.  289.) 

I  think  the  plaintiff's  complaint  contains  a  good  cause  of 
action. 

Judgment  for  plaintiff  on  demurrer,  with  leave  to  answer, 
on  payment  of  costs. 


SUPREME  COURT. 

LUCAS  PRUYN  and  JOHN  BILLIS,  Overseers  of  the  Poor  of 
Kindcrhook,  respondents,  agt.  ARCHIBALD  B.  TYLER, 
appellant. 

An  appeal  under  the  Code  from  a,  justice's  judgment,  rendered  in  an  action  for  a 
penalty  for  a  violation  of  the  excise  law,  under  the  Revised  Statutes  (Tit.  9, 
Ch.  20,  fart  1),  to  the  count  y  court,  does  not  supersede  the  justice's  judgment, 
nor  does  tho  county  court  proceed  de  novo  with  the  trial,  as  was  the  case  on 
such  an  appeal  before  the  Code. 

Therefore,  where  the  statute  under  which  the  action  is  brought  is  repealed  pend- 
ing the  appeal  to  the  county  court,  the  justice's  judgment  is  not  affected  by 
such  repeal — it  remains  a  fixed  right. 

Under  the  law  of  1854,  there  is  no  prescribed  manner  or  form  of  making  proof 
before  the  justice  that  the  overseers  had  neglected,  for  ten  days  after  complaint 
made,  to  prosecute  for  tho  penalty  under  the  Revised  Statutes  (Tit.  9,  etc.), 
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therefore,  the  undertaking  given  by  the  complainants  to  prosecute  in  the  names 
of  the  overseers  is  sufficient  evidence  of  such  a  fact.  At  all  events,  if  the  par- 
ties go  to  trial  before  the  justice  without  making  the  objection,  but  conceding 
the  fact,  it  will  be  too  late  to  raise  the  question  on  appeal.  Such  evidence  on 
that  question,  as  will  satisfy  the  justice,  will  give  him  jurisdiction. 
And  so,  the  objection,  that  the  offence  was  not  proved  to  have  been  committed 
in  the  town  specified,  cannot  be  raised  on  the  appeal,  where  it  was  not  taken 
on  the  trial  before  the  justice. 

Albany  General  Term,  March,  1859. 

Present,  IlAKRis,  GOULD  and  HOGEBOOH,  Justices. 

THIS  is  an  action  brought  to  recover  penalties  for  violation 
of  the  excise  law  (Tit.  9,  Ch.  20,  Part  1,  of  the  Revised  Statutes), 
by  persons  other  than  the  overseers  of  the  poor,  in  their  names 
and  title  of  office,  upon  giving  the  proper  security,  by  virtue  of 
chapter  285  of  Session  Laws  of  1854. 

The  complaint  claims  for  four  violations  of  section  15,  title  9, 
chapter  20,  part  1st,  of  the  Revised  Statutes.  The  answer  de- 
nies each  and  every  allegation  of  the  complaint,  and  pleads  a 
compromise.  The  defendant  appeared  upon  the  joining  of 
issue,  and  also  upon  the  trial.  The  plaintiffs  proved  numer- 
ous violations  of  the  statute  and  had  judgment  for  $100  and 
costs. 

The  defendant  appealed  to  the  county  court,  which  affirmed 
the  judgment,  and  he  now  appeals  to  this  court.  The  import- 
ant questions  argued  on  the  appeal  will  be  found  stated  in  the 
opinion. 

CHARLES  L.  EEA.LE,  for  appellant. 
HOES  &  BENTOX, /or  respondents. 

GOULD,  Justice.  I  do  not  understand  that  there  is  any- 
where prescribed  any  form  or  manner  of  proof  that  the  over- 
seers of  the  poor  had  not,  during  ten  days  after  complaint 
made  to  them,  instituted  proceedings  to  recover  the  penalty 
claimed  in  this  action.  And,  in  the  absence  of  any  such  pre- 
scribed form  or  manner,  I  presume  that  such  evidence  of  the 
fact  (whether  oral  or  written),  as  is  satisfactory  to  the  justice 
of  the  peace  who  issues  the  summons,  is  sufficient  to  give  juris- 
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diction ;  and  that  if  a  defendant  sees  fit  to  inquire  into  that 
fact,  he  must,  in  some  shape,  take  an  issue  as  to  the  jurisdic- 
tion. And  that  not  being  done  in  this  case,  this  court  will  not 
look  up  a  defence,  which  might  have  been  easily  and  perfectly 
answered  before  the  justice.  Although,  were  there  a  pre- 
scribed manner  of  making  such  proof,  there  is  no  doubt  that 
a  compliance  with  it  must  affirmatively  appear.  The  under- 
taking (in  the  absence  of  any  rule)  is  sufficient  evidence  of 
Buch  u  fact.  The  parties  conceded  it  on  the  trial. 

A  similar  answer  is  to  be  made  to  the  defendant's  point, 
that  the  security  was  not  given  before  the  summons  was 
issued.  The  return  of  the  justice  says  that  it  was;  and  the 
defendant,  without  moving  to  have  the  return  amended — 
whether  by  altering  this  statement,  or  striking  it  out — should 
be  concluded  thereb}',  as  on  a  traverse  of  an  alleged  error  in 
fact.  Besides,  it  is  of  consequence  only  to  the  town,  that  this 
security  be  given.  The  provision  was  not  made  for  the  benefit 
of  the  defendant,  or  to  shield  an  offender  against  the  la\v. 

I  do  not  understand  that  the  nature  of  this  action— that  is, 
its  being  to  recover  the  penalty  imposed  by  a  statute — re- 
quires any  rule  more  strict  than  would  any  other  civil  suit,  on 
such  points.  And  that  such  an  action,  though  for  a  penalty, 
is  a  civil  suit  there  has  been  no  doubt,  since  the  elaborately 
argued  and  well  considered  case  of  Atcheson  agt.  Everitt  (Cow* 
per,  382) ;  and  this  court,  at  its  last  term,  expressly  so  held  in 
the  case  of  the  Board  of  Excise  of  Albany  Co.  agt.  Classon 
(17  How.  193).  The  summons  is  properly  indorsed  for  the 
purpose  of  apprising  the  defendant  of  the  ground  of  the  suit. 
It  is  of  no  consequence  to  him,  or  his  rights,  that  he  should 
know  that  the  names  of  the  overseers  were  used  under  a  par- 
ticular provision  of  another  act. 

As  to  the  point,  that  the  offence  is  not  proved  to  have  been 
committed  in  the  town  of  Kinderhook,  the  case  was  manifestly 
tried  on  the  assumption  and  admission  that  Valatie  was  in 
the  town  of  Kinderhook.  And  within  a  short  period  (in  a 
case  where  the  Overseers,  <f-c.,  of  Vfaterford  were  plaintiffs), 
this  court  has  ruled  just  that  point  ng.u'ust  a  defendant 
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Neither  this  court  nor  the  county  court  is  the  place  to  tako 
such  an  objection.  It  belongs  to  the  trial  before  the  justice. 

The  only  question  upon  which,  at  the  argument,  there 
seemed  to  be  any  chance  for  a  doubt,  is,  whether  the  repealing 
of  the  statute  has  affected  the  judgment  given  by  the  justice 
in  this  cause.  And  this  question  involves  the  consideration 
of  the  effect  of  an  appeal  under  the  Code.  No  doubt,  the 
cases  cited  for  the  defence  would  go  far  to  show  that,  before 
the  Code,  an  appeal  to  the  county  court,  from  a  judgment  ren- 
dered by  a  justice,  would  have  put  the  suit  in  such  a  condi- 
tion that  a  repeal  of  the  statute,  before  trial  in  the  county 
court,  would  have  been  an  end  of  the  suit — a  complete  bar. 
But  it  is  to  be  observed  that  that  appeal  was  a  supersedeas  of 
the  justice's  judgment,  and  the  trial  in  the  county  court  was  a 
trial  de  novo,  by  jury,  as  if  originally  commenced  in  the  county 
court  (2  Rev.  Stats.,  3d  ed.,  258  to  264,  §§  190, 196, 197, 206,  214, 
215,  216,  217,  220,  221),  and  may  allow  new  defences  to  be 
put  in  (§§  218,  219).  And  the  decision  in  Yeaton  agt.  The 
United  Slates  (5  Cranch,  283)  is  placed  on  exactly  that  ground. 
And  such  is  the  ruling  in  Conly,  &c.,  agt.  Palmer  (2  Com.  183). 

The  appeal  under  the  Code  (§  351,  &c.)  is  a  totally  different 
thing.  It  does  not  supersede  the  justice's  judgment;  nor  does 
the  county  court  proceed  de  novo  with  a  trial.  But  the  appel- 
late jurisdiction  is  merely  of  errors  in  the  court  below;  the 
judgment  is  merely  of  affirmance  or  reversal;  and  the  whole 
proceedings  are  like  those  formerly  had  on  certiorari.  (Sec 
2  Sandf.  S.  0.  R.  634.) 

Since,  then,  the  judgment  of  the  justice  remains  a  valid  judg- 
ment, it  is  manifestly  a  fixed  right,  and  cannot  be  affected  by 
the  repealing  act.  (2  Com.  182.) 

I  should  affirm  the  judgment  of  the  county  court. 

HARRIS,  J.,  concurred. 
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SUPREME  COURT. 

ELIZABETH  T.  P.  BEACH,  administratrix,  &c.,  respondent,  agt. 
THE  BAY  STATE  STEAMBOAT  COMPANY,  appellants. 

The  statutes  of  1847  and  18-10,  giving  an  action  for  causing  death,  were  intended 
to  regulate  the  conduct  of  corporations,  their  agents,  engineers,  &c.,  and  of 
other  persons,  whilst  operating  or  being  in  this  state  only. 

Where  the  acts,  neglect,  and  default  complained  of,  which  resulted  in  death,  oc- 
curred out  of  this  state,  and  within  the  jurisdiction  of  another  state,  although 
the  plaintiff,  as  administratrix  of  the  deceased,  resided  in  this  state — held,  that 
these  statutes  (1847-9)  did  not  intend  to  make  those  acts,  neglect,  and  default 
the  subject  of  the  civil  remedy  given  by  them  here;  therefore  the  complaint 
showed  no  cause  of  action  under  these  statutes — (reversing  the  decision  in  this 
same  case  at  special  term.  16  How.  1). 

It  is  not  to  be  presumed  that  the  legislature  intended,  for  the  purposes  of  the 
civil  remedy,  to  include  any  acts,  neglects,  or  defaults,  not  intended  to  be  tho 
subjects  of  the  criminal  proceeding  mentioned  in  these  statutes.  These  acts, 
•which  create  the  remedy  for  the  benefit  of  the  widow  and  next  of  kin,  also 
create  the  wrong  as  to  them. 

Tho  common  law  gives  a  remedy  for  personal  injuries  or  torts,  whether  direct  or 
consequential.  A  party  who  has  suffered  a  personal  injury  or  tort  in  another 
state,  and  comes  here,  brings  with  him  his  cause  of  action,  and  can  recover 
here,  upon  the  presumption  that  the  common  law  prevails  in  such  other  state, 
and  ho  could  have  recovered  there  had  the  action  been  brougiit  there.  But 
there  is  no  such  presumption  arising  upon  a  special  statute  giving  a  remedy 
unknown  to  the  common  law. 

New-  York  General  Term,  December,  1859. 

Present,  ROOSEVELT,  CLERKE  and  SUTHERLAND.  Justices. 

THIS  action  is  brought  under  the  acts  of  1847  and  1849,  to 
recover  damages  resulting  from  the  death  of  John  C.  Beach, 
caused  by  an  explosion  or  escape  of  steam  on  board  the  de- 
fendants' steamboat,  the  Empire  State,  while  on  her  passage 
from  Fall  River  to  the  city  of  New-York,  the  said  John  C. 
Beach  being  a  passenger  on  board  of  said  boat. 

The  complaint  alleges  that  the  said  John  C.  Beach  was,  at 
the  time,  a  resident  of  the  city  of  New- York  ;  that  the  defend- 
ant is  a  corporation  of  Massachusetts ;  that  the  deceased  paid 
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his  fare  and  took  passage  at  Fall  River  for  New-York ;  and 
that  the  explosion  or  escape  of  steam,  which  caused  the  death, 
took  place  through  the  wrongful  act,  neglect,  and  default  of 
the  defendants  and  their  agents  and  servants. 

The  defendants  demurred  to  the  complaint  substantially 
upon  the  ground  that  it  is  not  alleged  in  the  complaint,  nor 
does  it  appear  therefrom,  that  the  act  or  acts  complained  of 
occurred  within  the  state  of  New- York. 

The  judge  at  special  term,  in  deciding  the  demurrer,  assumed 
that  the  death,  and  disaster  occasioning  it,  did  not  take  place 
within  the  state  of  New- York;  he,  nevertheless,  held  that  the 
action  was  well  brought,  and  overruled  the  demurrer.  (See 
16  How.  1.) 

DANIEL  LORD,  for  appellants. 
THOMAS  H.  HODMAN,  for  respondent. 

By  the  court — SUTHERLAND,  Justice.  I  think  it  is  to  be 
assumed,  in  deciding  whether  the  demurrer  is  well  taken,  as 
was  done  by  tho  judge  at  special  term,  that  the  explosion  and 
death  did  not  occur  within  the  state  of  New-York. 

If  the  place  is  material,  and  the  pleading  is  ambiguous  as  to 
the  place,  the  presumption  should  be  against  the  party  whose 
pleading  it  is.  (Oruger  agt.  Hudson  River  Railroad  Co.,  2  Kcr. 
JR.  201.) 

It  necessarily  results  from  the  independent  sovereignty  oi 
different  states  or  nations,  that  the  laws  of  one  state  or  nation 
can  have  no  force  or  effect  without  its  own  territorial  limits, 
and  within  the  territory  of  another  state  or  nation,  without 
the  consent  of 'the  latter.  Sovereignty  is  exclusive  and  abso- 
lute, except  so  for  us  it  may  be  qualified  by  treaty  or  consent. 
If  the  legislatures  of  two  states  or  nations  could  pass  laws  for 
each  other,  to  be  enforced,  proprio  vfgorc,  within  tho  territorial 
limits  of  each  other,  both  nations  would  instantly  cease  to  be 
sovereign.  The  passage  of  laws  is  the  highest  act  of  sove- 
reignty. Eitch  independent  nation  or  country  has  the  same 
right  to  pass  laws.  It  necessarily  follows,  that  the  laws  of  a 
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state  or  country  "  can  have  no  intrinsic  force  proprio  vigore, 
except  within  the  territorial  limits  and  jurisdiction  of  that 
country."  (Story's  Oonfl.  Laws,  §§  7,  8.) 

In  the  United  States,  the  sovereignty  of  the  several  states 
is  modified  by  the  constitution  of  the  United  States  adopted 
by  them,  but,  irrespective  of  the  constitution  of  the  United 
States,  the  several  states  are  independent  sovereignties  with 
respect  to  each  other  and  other  countries,  and  the  foregoing 
principle  of  the  territorial  limitation  of  legislative  power  or 
jurisdiction  applies  to  them. 

The  well-known  distinction  between  the  lex  loci  contractus 
and  the  lex  /on',  and  between  transitory  and  local  actions, 
taken  and  recognized  in  construing  and  enforcing  laws,  as- 
sumes and  is  founded  on  this  state  or  national  territorial  legis- 
lative limitation.  (4  Cowen  R.  510,  note.) 

Personal  injuries  or  torts  are  transitory,  et  sequunter  forum 
rei.  (Rafael  agt.  Develst,  2  IF.  Blackstone  R.  1058 ;  Mostyn  agt. 
Fabric/as,  Cowper  R  161-176.) 

A  party  who  has  suffered  a  personal  injury  or  tort  in  another 
country  or  state,  and  comes  here,  brings  with  him  his  cause  of 
action  for  the  injury  or  tort,  and,  if  he  finds  the  party  who  com- 
mitted the  injury  or  tort  in  such  other  country  or  state  here,  can 
sue  him  here ;  but  it  is  presumed  that,  in  ordinary  cases,  he 
can  do  so  only  upon  the  ground  that  he  brought  his  cause  of 
action  with  him  ;  that  is,  that  the  act  or  acts  of  the  defendant, 
by  which  the  injury  or  wrong  was  effected,  were  unlawful 
when  and  where  committed;  in  other  words,  that  the  injury 
or  tort  complained  of  here  was  an  injury  or  tort  by  the  law 
of  the  country  or  state  when  and  where  committed. 
,  In  such  cases,  the  courts  of  one  country  or  stafe  give  a 
remedy  upon  the  principle  of  comity  for  personal  injuries  and 
wrongs  suffered  in  another;  but  they  must  be  injuries  or 
wrongs  by  the  law  of  the  state  or  country  in  which  they  were 
suffered. 

The  common  law  gives  a  remedy  for  personal  injuries  or 
torts,  whether  direct  or  consequential.  In  actions  brought 
here  for  injuries  or  torts  committed  in  another  country  or 
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state,  where  the  common  law  is  presumed  to  prevail,  the  court 
here  gives  the  common-law  remedies  for  such  injuries  and 
torts,  upon  the  presumption  that  the  common  law  does  prevail 
in  such  other  country  or  state,  and,  therefore,  that  the  plaintiff 
had  a  right  of  action  or  remedy  there,  for  the  injury  or  tort 
committed  there. 

To  apply  this  principle  to  this  case :  if  the  explosion  took 
place  in  the  state  of  Massachusetts,  and  John  C.  Beach,  the 
deceased,  had  survived  the  injuries,  and  had  brought  his  ac- 
tion here,  against  any  of  the  defendants'  agents  or  servants, 
through  whose  default  or  neglect  the   explosion  occurred, 
whom  he  could  find  here,  he  could  have  recovered  here,  upon 
the  presumption  that  the  common  law  does  prevail  in  Massa 
chusetts,  and  because,  the  common  law  prevailing  in  Massa 
chusetts,  he  could  have  recovered  there,  had  the  action  been 
brought  there. 

But  John  C.  Beach  did  not  survive  the  injuries ;  and  this 
action  is  brought  by  his  personal  representative,  under  special 
acts  of  the  legislature  of  this  state,  giving  a  right  of  action  or 
remedy  unknown  to  the  common  law,  not  for  the  injuries 
suffered  by  John  C.  Beach,  but  for  the  damages  and  pecuniary 
injuries  resulting  from  his  death,  suffered  by  his  widow  and 
next  of  kin ;  damages  and  injuries  not  the  subject  of  judicial 
cognizance  or  of  legal  redress  by  the  common  law ;  and  for 
which,  therefore,  it  is  to  be  presumed,  no  action  could  be 
brought  in  Massachusetts. 

It  is  quite  immaterial  whether  those  sections  of  the  acts, 
giving  this  right  of  action,  are  penal  or  remedial. 

The  remedy,  in  fact,  is  an  extraordinary  one,  unknown  to 
the  common  law,  created  by  the  acts,  for  damages  or  injuries 
also  created  by  the  acts;  for,  in  a  legal  or  judicial  sense, 
damages  or  injuries,  for  which  there  is  no  legal  redress  or 
remedy,  are  not  damages  or  injuries.  These  acts,  which 
create  the  remedy  for  the  benefit  of  the  widow  and  next  of 
kin,  ako  create  the  wrong  as  to  them. 

Assuming  that  the  wrongful  act,  neglect  or  default,  explo 
sion  and  death,  took  place  in  Massachusetts,  in  the  absence  of 
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any  law  of  that  state  giving  a  remedy  to  the  widow  and  next  of 
kin,  or  for  their  benefit,  in  a  legal  sense  they  cannot  be  said 
to  have  suffered  any  wrong  or  injury  from  the  act,  neglect,  or 
default,  &c.,  unless  the  acts  of  this  state,  under  which  this  ac- 
tion is  brought,  extended  into  and  were  in  force  in  Massachu- 
setts ;  for  act  or  acts  complained  of  as  tortious  and  wrongful 
must  be  tortious  and  wrongful  when  and  where  committed ; 
at  all  events,  neither  the  return  of  the  agents  or  servants  of 
the  defendants,  through  whose  neglect  or  carelessness  the  ex- 
plosion took  place,  into  this  state,  nor  the  voluntary  appear- 
ance of  the  defendants  in  this  action,  would  make  the  act  or 
acts  committed  in  Massachusetts  originally  tortious,  or  give 
the  widow  and  next  of  kin  of  the  deceased  the  benefit  of  the 
remedy  provided  for  by  the  acts  of  1847  and  1849. 

The  learned  judge,  who  decided  this  demurrer  at  special 
term,  commences  his  opinion  by  saying,  "  It  cannot  be  denied 
that  one  state  or  nation  has  a  right  to  give  its  citizens  redress 
for  any  personal  injury  committed  without  as  well  as  within 
its  territorial  limits,  when  it  obtains  jurisdiction  over  the 
wrong-doer.  This  has  always  been  recognized  as  the  common 
law.  Many,  if  not  most  of  the  actions  instituted  in  our  courts 
of  justice  are  transitory  and  not  local;  and  if  the  cause  upon 
which  any  one  of  them  is  founded  arose  in  Japan,  it  would  be 
just  as  tenable  as  if  it  arose  in  the  state  of  New-York." 

I  think  the  question  raised  by  the  demurrer  in  this  case  is 
not  a  question  of  legislative  power,  but  a  question  of  interpre- 
tation. 

It  is  not  a  question  as  to  the  power  of  the  legislature  which 
passed  the  acts  of  1847  and  1849,  but  as  to  the  intent  of  the 
legislature  in  passing  them.  The  question  is  not,  whether  the 
court  has  jurisdiction  of  the  parties  and  of  the  cause  of  action, 
assuming  the  action  to  be  for  an  injury  or  tort  committed  in 
Massachusetts,  or  without  the  political  jurisdiction  of  the  state; 
but  the  question  is,  whether  the  act  or  acts  complained  of, 
which  caused  the  death  of  John  C.  Beach,  and  thus,  conse- 
quentially, the  alleged  damages  for  which  the  action  is  brought, 
were  tortious  by  tfiese  acts  of  the  legislature  oftiiis  state,  and  did 
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or  could,  in  a  legal  sense,  cause  any  damage  or  injury  to  the 
widow  and  next  of  kin,  for  which  an  action  can  be  brought 
under  these  acts  of  the  legislature  of  this  state,  assuming  that  the 
act  or  acts,  negligence  or  default,  complained  of  as  causing  the 
death  of  John  C.  Beach,  were  committed  or  occurred  in  Mas- 
sachusetts, or  out  of  this  state,  and  within  the  jurisdiction  of 
another  state.  In  other  words,  I  think  the  question  raised  by 
the  demurrer  is,  whether  it  appears,  from  the  complaint,  that 
the  plaintiff  has  a  cause  of  action  under  the  acts  of  1847  and 
1849?  not  whether  the  legislature  of  this  state  could  have 
given  him  one;  or,  if  he  has  one,  whether  the  court  has  juris- 
diction of  it. 

Now,  it  is  very  clear,  that  the  general  proposition  stated  in 
the  opinion  of  the  learned  judge  at  special  term,  that  a  state  or 
nation  has  a  right  to  give  its  citizens  redress  for  injuries  com- 
mitted without  as  well  as  within  its  territorial  jurisdiction,  where 
it  obtains  jurisdiction  over  the  wrong-doer,  however  true,  has 
little  or  no  bearing  on  the  question  in  this  case,  viewing  that 
question  as  one  merely  of  the  interpretation  of  the  acts  of  1847 
and  1849.  Indeed,  the  learned  judge,  by  stating  that  propo- 
sition, and  the  other  immediately  following  it  as  to  transitory 
actions,  as  bearing  on  the  question  in  this  case,  would  appear, 
at  the  very  commencement  of  his  opinion,  to  have  assumed 
that  the  act  or  acts,  negligence  or  default,  complained  of,  as 
causing  consequentially  the  injury  and  damages  to  the  widow 
and  next  of  kin,  for  which  the  action  is  brought,  were  tortious 
and  did  cause  such  injury  and  damages,  under  and  by  force 
of  these  special  acts  of  the  legislature  of  New-York ;  the  very 
question  in  the  case  being,  as  I  have  before  stated,  whether 
the  act  or  acts,  &c.,  having  been  committed  out  of  this  state, 
and  within  another  state,  were,  or  could  be  tortious  under  and 
by  force  of  these  statutes  of  New-York,  or  did  or  could  cause 
any  injury  or  damage  to  the  widow  and  next  of  kin,  for  which 
a  remedy  was  intended  to  be  given  by  these  statutes. 

"  Every  nation  has  an  exclusive  right  to  regulate  persons 
and  things  within  its  own  territory."  (Story's  .Confl.  Laws, 
§22.) 
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Irrespective  of  written  constitutions,  and  of  limitations 
which  may  be  implied  from  the  formation  and  frame  of  the 
government,  the  legislature  of  a  state  may  be  said  to  have 
sovereign  power  over  persons  and  things  within  its  territory. 
It  would  have  the  power  of  preventing  foreigners,  who  had 
committed  certain  acts  in  their  own  country,  from  coming  into 
the  state.  It  would  have  power  to  prevent  citizens  of  the 
state,  who  had  committed  certain  prohibited  acts  in  another 
country,  from  returning  to  the  state. 

If  the  legislature  of  this  state  should  do  so  extraordinary  a 
thing,  as  to  pass  a  law  giving  the  personal  representatives  of 
an  Englishman,  or  of  a  Frenchman,  who  had  been  killed  in  a 
duel  in  his  own  country,  a  right  of  action  here  against  the 
party  killing  him,  for  damages  for  the  benefit  of  the  widow 
and  next  of  kin  of  the  deceased,  such  law  could  of  course  only 
be  enforced  against  the  person,  or  property  of  the  person  com- 
mitting the  act,  if  he  should  happen  to  come  into  the  state,  or 
have  property  here ;  but  if  the  party  committing  the  act  should 
choose  to  come  into  this  state,  and  should  be  sued  under  the 
act,  it  would  be  difficult  to  say  that  the  case  would  necessarily 
present  a  question  of  jurisdiction  for  the  court. 

Laws  of  this  description,  undertaking,  in  a  certain  way,  to 
regulate  the  conduct  of  foreigners  in  their  own  country,  under 
the  penalty  of  being  enforced  on  their  coming  into  the  country 
passing  the  laws,  might  present  questions  of  war,  but  could 
not  very  well  present  questions  of  jurisdiction. 

A  nation  may  undertake  to  regulate  by  law  the  conduct  of 
its  citizens  while  abroad  in  another  country,  to  be  enforced  on 
their  return  to  their  own  country,  but  such  laws  are  really 
consistent  with  the  almost  self-evident  proposition,  that  the 
laws  of  one  nation  or  state  can  have  no  force  in  the  territory 
of  another,  without  the*  consent  of  the  latter.  As  a  state  or 
nation  "  has  an  exclusive  right  to  regulate  persons  and  things 
within  its  own  territory"  only,  it  is  to  be  presumed,  whatever 
power  it  may  have  to  regulate  the  property  and  conduct  of  its 
citizens  in  the  territory  of  another  state  or  nation  with  the 
consent  of  the  latter,  or  to  be  enforced  only  on  persons  and 
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property  within  its  own  jurisdiction,  that  its  laws  are  and  were 
intended  to  be  regulations  for  persons  and  things  within  its 
own  territory  only. 

There  is  nothing  in  these  acts  of  1847  and  1849  which, 
shows  that  they  were  intended  to  protect  the  lives  of  its  citi- 
zens while  out  of  the  state — nothing  to  show  that  they  were 
intended  to  extend  to  act  or  acts,  neglects  or  defaults,  commit- 
ted or  suffered  in  another  state. 

It  must  be  presumed,  I  think,  as  the  result  of  the  general 
principles  of  the  territorial  limit  of  political  jurisdiction,  and 
of  the  force  of  laws  before  adverted  to,  that  the  statutes  were 
intended  to  regulate  the  conduct  of  corporations,  their  agents, 
engineers,  &c.,  and  of  other  persons,  whilst  operating  or  being 
in  this  state  only. 

If  a  citizen  of  this  state  leaves  it,  and  goes  into  another 
state,  he  is  left  to  the  protection  of  the  law  of  the  latter  state. 

One  section  of  the  law  of  1849  is  highly  penal. 

For  the  same  wrongful  act,  neglect,  or  default,  for  which 
the  statutes  give  the  civil  remedy  to  the  personal  representa- 
tives of  the  deceased,  for  the  benefit  of  his  widow  and  next  of 
kin,  the  statute  of  1849  renders  the  party  who  commits  the 
act,  &c.,  liable  to  indictment  and  imprisonment  in  a  state 
prison. 

Penal  actions  and  proceedings  are  strictly  local. 

Can  it  be  presumed  that  the  legislature  intended,  for  the 
purposes  of  the  civil  remedy,  to  include  act  or  acts,  neglects 
or  defaults,  not  intended  to  be  the  subjects  of  the  criminal 
proceeding? 

Upon  the  whole,  it  is  quite  clear  to  me,  that  it  was  not  in- 
tended by  these  statutes  to  make  the  act  or  acts,  neglect  or 
default,  complained  of  in  this  case,  whio.h  it  must  be  assumed 
occurred  out  of  this  state  and  within  the  jurisdiction  of  another 
state,  the  subject  of  the  civil  remedy  given  by  the  statutes ; 
and  that  therefore  the  complaint  in  this  case  does  not  show 
any  cause  of  action  under  these  statutes;  and  that  the  judg- 
ment at  special  term  should  be  reversed;  and  that  the  defend- 
ants should  have  judgment  on  the  demurrer. 
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COUET  OF  APPEALS. 

TAMES  B.  BRADY,  appellant,  agt.  THE  MAYOR,  <fcc.,  OP  THE 
CITY  OF  NEW-YORK,  respondents. 

A  conirod  made  in  violation  of  tho  requirements  of  the  12th  section  of  the  act  of 
1853,  amending  the  charter  of  tho  city  of  New-York,  establishing  a  system  by 
\vhich  all  work  to  be  performed  for  the  city,  which  shall  amount  to  more  than 
$250,  shall  be  subjected  to  public  competition,  and  given  to  the  lowest  bidder, 
is  null  and  void. 

Where  an  ordinance  of  tho  common  council  required  the  street  commissioner  to 
state,  in  his  advertisement  for  bids,  the  nature  and  extent,  as  near  as  possible, 
of  the  work  required,  and  seven-eighths  of  the  work  was  in  removing  a  fixed 
rock,  the  rest  was  the  laying  of  flagging  or  curb  stone,  and  a  form  of  inviting1 
proposals  and  of  awarding  the  contract  was  adopted,  and  so  arranged  that 
there  was  not  only  no  competition  as  to  the  rock  excavation,  but  so  that  it 
should  be  paid  for  at  such  price  as  the  bidder  chose  to  insert  in  his  proposal, 
provided  that,  as  to  the  other  comparatively  small  portion  of  the  work,  he  bid 
lower  than  any  one  else, 

Held,  it  appearing  that  there  was  no  difficulty  in  ascertaining  the  quantity  of 
rock  excavation  with  sufficient  accuracy  so  as  to  expose  it  to  a  fair  competi- 
tion, that  tho  proposal  of  tho  street  commissioner,  whose  duties  were  prescribed 
by  law,  was  in  violation  of  the  law  and  illegal  on  its  face,  and  the  plaintiff  (the 
contractor)  could  claim  nothing  under  it. 

Although  one  who  has  bonafide  performed  labor  under  a  contract  which  is  void, 
from  a  failure  to  comply  with  tho  statute,  may  maintain  an  action  against  tho 
city  to  recover  a  quantum  meruit,  where  the  work  has  btxn  accepted  by  the  city, 
and  has  gone  into  use  for  public  purposes,  yet  the  action  of  the  common  council, 
in  confirming  the  assessment-roll  which  includes  such  work,  is  not  an  accept- 
ance of  it,  and  cannot  help  out  the  contract  or  aid  the  plaintiff.  If  a  lawful  con- 
tract has  not  been  made  by  the  proper  officer,  a  resolution  by  the  common 
council,  who  could  not  make  the  contract  originally,  cannot  affect  the  plaintiff 
in  any  way.  (This  decision  affirms  thai  of  the  superior  court,  S.  C.  16  HOVJ. 
432.) 

December  Term,  1859. 

THIS  was  an  appeal  from  a  judgment  of  the  superior  court. 
A  full  statement  of  the  facts,  the  contract,  &c.,  and  the  finding 
of  the  referee,  will  be  found  in  the  report  of  the  case  in  that 
court  (16  Howard,  432). 
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A.  J.  WILLARD,  for  appellant. 

A.  R  LAWRENCE,  JR.,  for  respondents. 

By  the  court — DENIO,  J.  The  12th  section  of  the  act  of 
1853,  amending  the  charter  of  the  city  of  New-York,  established 
a  system  by  which  all  work  to  be  performed  for  the  city,  which 
should  amount  to  more  than  $'250,  should  be  subjected  to  pub- 
lic competition,  and  should  be  given  out  to  the  party  who 
would  undertake  to  do  it  for  the  smallest  amount  of  money.  It 
was  based  upon  motives  of  public  economy,  and  originated,  per- 
haps, in  some  degree  of  distrust  of  the  officers  to  whom  the 
duty  of  making  contracts  for  the  public  service  was  committed. 
If  executed  according  to  its  intention,  it  will  preclude  favorit- 
ism and  jobbing,  and  such  was  its  obvious  purpose.  It  does 
not  require  any  argument  to  show  that  a  contract  made  in  vio- 
lation of  its  requirements  is  null  and  void. 

We  are,  therefore,  to  determine  whether  the  contract  under 
consideration  was  made  in  furtherance  of  this  policy,  or  in  hos- 
tility to  it,  or,  in  other  words,  whether  it  was  in  conformity  with 
the  law  or  in  violation  of  it.  The  work  to  be  performed  in 
Eighty-third  street  was  in  part  the  removing  of  a  fixed  rock  ; 
the  rest  was  the  laying  of  flagging  or  curb-stone.  The  rock 
excavation,  according  to  the  plaintiff's  claim,  was  more  than 
seven-eighths  of  the  whole  expense,  and  at  any  rate  it  was  a 
substantial  and  important  part  of  the  work.  A  form  of  invit- 
ing proposals  and  of  awarding  a  contract  was  adopted,  but  it 
was  so  arranged  that  there  was  not  only  no  competition  as  to 
the  rock  excavation,  but  so  that  it  should  be  paid  for  at  such 
price  as  the  bidder  chose  to  insert  in  his  proposal,  provided 
that,  as  to  the  other  comparatively  inconsiderable  portion  of 
the  work,  he  bid  lower  than  any  one  else.  A  form  of  proposal 
which  should  have  confined  the  competition  in  terms  to  the 
flagging  and  the  curb,  and  of  other  work,  and  should  have  left 
the  rock  to  be  paid  for  by  day's  work,  or  at  what  it  was  worth, 
\vould  have  been  fair  upon  its  face,  and  would  cot  have  pecu- 
liarly exposed  the  city  to  imposition  ;  and  if  it  were  practically 
impossible  to  subject  the  removing  of  the  rock  to  competition, 
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because  the  quantity  could  not  be  sufficiently  ascertained,  such 
a  method  of  arranging  the  proposals  might  not  have  been  ob- 
jectionable. But  it  is  not  found  by  the  referee,  and  was  not 
proved  on  the  trial,  that  there  was  an  impossibility,  or  even 
any  difficulty,  in  stating  the  quantity  of  rock  excavation  with 
sufficient  certainty.  Indeed,  taking  his  conclusions  of  fact  and 
law  together,  the  fair  construction  of  the  finding  is,  that  it  could 
be  determined  with  such  approximate  accuracy  as  would  be 
essential  to  subject  it  to  the  competition  required  by  the  stat- 
ute. It  is  found  positivel}',  as  a  matter  of  fact,  that  by  the 
plan  adopted  the  lowest  bidder,  upon  the  data  given  in  the 
proposal,  could  not  be  ascertained.  The  conclusion  of  law 
stated  is,  that  it  was  the  duty  of  the  street  commissioner,  un- 
der the  charter  and  ordinances,  to  have  stated,  in  his  esti- 
mate or  proposals,  the  amount  of  rock  excavation  which 
would  probably  be  required  in  doing  the  work  in  ques- 
tion, and  to  have  included  it  among  the  data  by  which  his  bids 
were  to  be  tested.  Unless  the  referee  believed,  upon  the  evi- 
dence, that  it  was  susceptible  of  ascertainment  to  such  a  de- 
gree of  certainty  as  to  enable  it  to  be  stated  among  the  data  for 
testing  the  bids,  he  could  not  have  come  to  these  conclusions. 
But,  I  apprehend  that  we  may  say,  from  the  knowledge  of  such 
matters  which  every  man  may  be  supposed  to  have,  that  the 
quantity  could  be  ascertained  with  a  sufficient  approximation 
to  accuracy  as  to  expose  it  to  a  fair  competition.  The  distance 
in  length  was  only  about  2,000  feet.  It  appears  by  the  con- 
tract, that  there  was  a  profile  in  the  street  commissioner's  office, 
which  necessarily  showed  the  conformation  of  the  ground,  and 
the  grade  of  the  street.  The  problem  was,  to  ascertain  whether 
rock  existed  in  that  portion  of  it  which  was  above  the  grade, 
and  to  determine,  by  making  so  many  incisions  of  the  soil  as 
might  be  necessary,  its  thickness  from  the  top  of  the  rock  to 
the  grade,  and  then  to  ascertain  its  quantity  by  calculation. 
No  doubt  it  would  require  time,  attention  and  care  ;  but  the 
same  might  be  said  of  most  acts  which  are  really  useful.  The 
city  had  an  officer  in  its  pay  (the  surveyor),  within  whose  func- 
tions such  a  duty  would  naturally  fall.  An  ordinance  of  tha 
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common  council  required  the  street  commissioner  to  state,  in 
his  advertisement  for  bids,  the  nature  and  extent,  as  near  as 
possible,  of  the  work  required. 

I  cannot  persuade  myself  that  this  was  a  case  in  which  it 
was  impossible  or  really  difficult  to  ascertain  and  state,  in  the 
invitation  for  bids,  that  the  work  in  question  would  require 
the  blasting  and  removal  of  a  quantity  of  fixed  rock,  and  to 
give  an  estimate  of  the  number  of  cubic  yards  sufficiently  ex- 
act to  enable  persons,  desirous  of  competing,  to  prepare  with 
prudence  and  safety  for  each  item  of  the  work.  If  this  had 
been  done,  and  if  the  result  of  all  the  offers  had  been  taken 
into  the  account  in  selecting  the  lowest  bidder,  a  contract  given 
to  that  person  would  have  been  awarded  according  to  the  stat- 
ute. The  successful  bidder  was  here  arrived  at,  by  laying  out 
of  the  account  the  bulk  of  the  work  in  point  of  labor  and  ex- 
pense, and  testing  the  offers  by  the  price  proposed  for  an  incon- 
siderable portion  of  it.  The  plaintiff  claims  under  the  act  of  a 
public  officer,  whose  duties  in  this  respect  are  prescribed  by  law. 
If,  in  doing  it,  he  violated,  as  I  think  he  did,  the  plain  mandates 
of  that  law,  the  act  was  illegal,  and  the  plaintiff  can  claim 
nothing  under  it. 

The  plaintiff  offered  to  show,  by  the  production  of  the  orig- 
inal bids,  that  the  plaintiff  was  not  the  lowest  bidder  accord- 
ing to  the  data  given  in  the  street  commissioner's  proposals, 
and  the  offer  was  rejected,  unless  proof  of  fraudulent  collusion 
was  also  offered.  The  ruling  was,  I  am  inclined  to  think,  er- 
roneous. If  it  is  not  so,  a  contract  might  be  given  to  the  high- 
est instead  of  the  lowest  bidder,  and  it  would  be  of  equal  valid- 
ity as  though  properly  given.  If  it  should  be  said  that  the 
contractor  might  not  be  cognizant  of  the  illegality,  the  answer 
is,  that  he  is  entitled  to  be  present  when  the  bids  are  opened ; 
and  it  is  not  unreasonable  that  he  should  see  to  it  that  he  is  by 
law  entitled  to  the  contract  which  is  given  to  him.  But  it  is 
not  necessary  to  decide  this  point,  and  I  prefer  to  place  my 
opinion  on  the  ground  that  the  proposals  of  the  street  commis- 
sioner were  illegal  upon  their  face,  in  declaring  that  the  sue- 
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cessful  bidder  would  be  ascertained  by  a  test  which  left  out  of 
view  the  principal  part  of  the  work. 

It  is  not  necessary  to  deny  that  one,  who  has  lonafide  per- 
formed labor  under  a  contract  which  is  void  from  a  failure  to 
comply  with  the  statutes,  may  maintain  an  action  against  the 
city  to  recover  a  quantum  meruit,  where  the  work  has  been  ac- 
cepted by  the  city,  and  has  gone  into  use  for  public  purposes. 
The  plaintiff  objected  to  evidence  as  to  the  price  of  rock  exca- 
vation, and  it  was  excluded  at  his  instance.  If  he  was  entitled 
to  that  measure  of  compensation,  there  should  be  a  new  trial, 
in  order  to  enable  its  amount  to  be  ascertained. 

The  action  of  the  common  council,  in  confirming  the  assess- 
ment roll,  cannot  aid  the  plaintiff,  upon  any  principle  with 
which  I  am  acquainted.  That  body  could  not  make  the  con- 
tract originally ;  and  if  a  lawful  one  has  not  been  made  by  the 
officer  to  whom  that  duty  was  committed  by  law,  it  cannot  be 
helped  out  by  any  resolution  of  the  council.  The  action  has 
no  force  as  an  estoppel.  It  was  between  other  parties,  and  did 
not  affect  the  plaintiff  in  any  way.  It  proves,  perhaps,  that 
the  common  council  then  supposed  the  city  liable  for  this  claim ; 
but  they  have  since  decided  to  contest  it,  and  our  duty  is  to 
pass  upon  the  defence  which  they  have  presented.  I  am  in  fa 
vor  of  affirming  the  judgment  of  the  superior  court. 


SUPREME  COURT. 
JOHN  P.  HUNTER  and  another  agt  DAVID  D.  LESTER. 

Where,  after  judgment  by  default  against  the  defendant,  ho  moves  to  set  it  aside 
on  the  ground  that  no  summons  or  complaint  were  ever  served  upon  him,  he 
•will  not  bo  allowed  a  reference  to  ascertain  that  fact,  where  ho  does  not  swear 
to  a  full  affidavit  of  merits.  Merely  swearing  generally  "  that  the  note  has 
been  paid,"  is  not  sufficient. 

The  service  of  a  summons,  by  the  plaintiff  in  the  action,  is  a  mere  irregularity 
which  may  be  corrected  by  motion  before,  but  not  after,  judgment.  If  the  de 
fendant  desires  to  avail  himself  of  tho  irregularity,  ho  must  movo  the  first  op- 
portunity. 
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Cayuga  Special  Term,  January,  1860. 
MOTION  to  set  aside  judgment  and  execution,  for  irregularity. 

JOHN  K.  FRENCH,  for  defendant. 
JOHN  T.  PINGREE,  for  plaintiff. 

KNOX,  Justice.  On  the  first  day  of  February,  1850,  John 
P.  Hunter,  one  of  the  plaintiffs,  served  upon  David  D.  Lester, 
tbe  defendant,  at  the  town  of  Sterling,  in  Cayuga  county,  a 
copy  of  the  summons  and  complaint  in  the  usual  manner.  This 
affidavit  of  service  was  made  April  27th,  1857.  There  is,  on 
the  back  of  the  complaint,  an  affidavit  of  service  made  on  the 
5th  day  of  February,  1850.  This  last  affidavit  is  defective,  in 
not  showing  where  or  how  the  service  was  made.  On  the  said 
27th  of  April,  1857,  a  judgment  was  entered  in  Cayuga  county 
by  default,  against  defendant,  for  $271.68. 

The  above  facts  appear  by  the  judgment-roll.  On  or  about 
the  28th  of  September,  1859,  an  execution  was  issued  on  the 
judgment. 

This  motion  is  to  set  aside  the  judgment  and  execution  on 
two  grounds.  First,  that  there  never  was  any  service  in  fact 
of  the  summons  or  complaint  on  the  defendant ;  and,  second, 
that  if  there  ever  was  a  service,  it  was  made  by  the  plaintiff 
himself,  and  that  by  such  a  service  no  jurisdiction  was  ac- 
quired. 

The  defendant  swears  that  the  summons  never  was  served, 
but  that  on  the  first  of  February,  1850,  when  the  affidavit  an- 
nexed to  the  judgment- roll  shows  it  was  served  at  Sterling, 
Cayuga  county,  he,  the  defendant,  was  at  Argyle,  in  the  county 
of  Washington  ;  and  the  affidavits  by  John  Lester  and  George 
~W.  Lester  say,  "  they  are  very  positive  they  saw  Lester  in 
Argyle,  on  the  first  of  February,  1850." 

On  the  other  hand,  there  is  John  P.  Hunter's  affidavit,  that 
he  did  serve  the  summons,  on  the  first  day  of  February,  1850, 
on  defendant  at  Sterling  ;  the  affidavit  of  Piobert  P.  Hunter, 
that  he  saw  him  that  day  in  Sterling,  as  he  and  his  brother 
went  there  for  the  purpose  of  serving  the  suaimons.  The  affi- 
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davit  of  Robert  Hume,  who  swears  that  he  kno\vs,  from  recol- 
lection and  papers,  that  defendant  was  in  Sterling  on  the  first 
of  February,  1850  ;  the  affidavit  of  IToxie,  Cooper  and  George 
T.  Hunter,  to  the  effect  that  the  defendant  was  in  Sterling  on 
the  first  day  of  February,  1850. 

I  think  there  is  no  ground  to  doubt  that  the  defendant  is 
mistaken,  and  has  forgotten  that  the  summons  was  served  upon 
him  at  the  time  and  place  stated.  It  is  nearly  ten  years  since 
the  service  was  made,  and  he  may  well  have  forgotten  the  fact. 
Not  so  with  the  plaintiff,  who  made  an  affidavit  of  such  service 
on  the  4th  of  February,  1850,  four  days  after. 

Had  the  defendant  made  an  affidavit  of  merits,  or,  when  he 
swears  generally  "  that  the  note  has  been  paid,"  had  he  stated 
how,  or  where,  or  when  paid,  perhaps  it  would  have  presented 
a  case  where  the  court  would  feel  justified  in  referring  it  to  a 
referee  to  take  proof,  &c.,  as  to  whether  the  summons  was 
served.  But  the  defendant  merely  swears  that  "  the  promis- 
sory note  upon  which  this  action  is  founded  has  been  paid,  ac- 
cording to  defendant's  best  knowledge  and  belief,"  and  there 
are  some  facts  stated  in  the  affidavit  which  lead  me  to  believe 
that  the  defendant,  long  before  the  judgment  was  entered  up, 
did  not  claim' that  the  note  was  paid,  but  only  that  it  was 
"  outlawed." 

As  to  the  second  ground  of  the  motion,  the  133d  section  of 
the  Code  provides  that  "  the  summons  may  be  served  by  the 
sheriff  of  the  county  where  the  defendant  ma}'  be  found,  or  any 
other  person  not  a  party  to  the  action."  I  think  the  service  of 
a  summons  by  the  party  is  a  mere  irregularity,  which  may  be 
corrected  by  motion  before  judgment,  but  not  afterwards.  This 
was  so  held  in  Myers  agt.  Overton  (2  Abb.  344),  by  Justice  IN- 
GRAHAM.  "  The  irregularity  arises,  not  from  the  want  of  ser- 
vice, but  from  the  mode  of  making  it,"  is  his  language. 

The  defendant,  if  he  desired  to  avail  himself  of  the  irregu- 
larity, should  have  made  his  motion  at  the  first  opportunity. 

Motion  denied,  with  $7  costs  of  opposing. 
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SUPREME  COURT. 
THE  PEOPLE  agt.  QUIMBO  APPO. 

If  a  court  of  oyer  and  ierminer  have  the  power  to  grant  a  new  trial  in  any  caso 
(and  the  weight  of  authority  seems  to  be  in  favor  of  such  a  power),  it  can  only 
be  on  the  ground  that  the  court  is  not  an  inferior  court,  and  the  motion  must  be 
made  before  the  same  court,  held  by  the  same  judge  who  tried  the  case. 

There  is  no  authority  or  power  for  a  subsequent  court  of  oyer  and  ierminer  to  hear 
a  motion  for  a  new  trial,  where  the  trial  was  had  before  a  different  judge  at  a 
previous  court,  or  to  nullify  the  judgments  and  proceedings  of  such  previous 
court. 

By  the  constitution  and  the  statutes,  the  court  of  oyer  and  terminer  was  organ- 
ized an  independent  court,  not  continuing,  as  the  other  courts,  with  succeeding 
terms,  &c.,  but  merely  continued  as  they  had  previously  existed,  for  the  pur- 
pose of  disposing  of  the  criminal  business  properly  belonging  to  the  supremo 
court,  and  terminating  with  all  its  powers  at  the  time  of  its  adjournment,  with- 
out any  right  or  authority  in  a  succeeding  court  to  review  or  change  the  pro- 
ceedings and  judgment  rendered  by  any  previous  court. 

New-  York  General  Term,  December,  1859. 

Present,  ROOSEVELT,  SUTHERLAND  and  INGRAHAM,  Justices. 

t 

THIS  was  an  appeal  from  the  decision  at  oyer  and  terminer 
of  Justice  ROOSEVELT,  granting  a  new  trial  to  the  defendant. 
The  reasons  of  the  judge  were  given  as  follows  : 

ROOSEVELT,  J.  The  prisoner  Appo,  a  Chinaman  by  birth, 
was  convicted  at  a  court  of  oyer  and  terminer,  held  in  April 
last,  of  the  crime  of  murder.  Sentence  of  death  was  pro- 
nounced upon  him,  but  its  execution  was  temporarily  sus- 
pended, by  the  intervention  of  the  governor,  to  enable  the 
defendant  to  apply  for  a  new  trial.  That  application  he  now 
makes,  at  a  different  term  of  the  court,  on  various  grounds 
stated  in  the  papers.  The  district- attorney  objects  to  its  being 
granted,  first,  because  the  court,  as  he  insists,  has  no  power ; 
and,  second,  because,  in  his  view,  the  reasons  alleged  are  in- 
sufficient. 
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After  much  examination  and  reflection,  I  have  come  to  the 
conclusion  that  these  objections  are  not  well  founded. 

The  oyer  and  terminer  is  the  highest  court  of  original  juris- 
diction in  criminal  cases.  Although  at  one  time,  in  the  earlier 
periods  of  English  history,  a  mere  temporary  commission,  it 
has  long  since  ceased  to  be  so,  and  is  now  a  permanent  court 
of  record,  recognized  in  the  constitution  as  an  existing  superioi 
tribunal,  over  which  a  judge  of  the  supreme  court  is  to  preside, 
but  not,  according  to  the  language  of  that  instrument,  an  "  in- 
ferior court "  to  be  established  at  will  by  the  legislature,  and 
to  be  abolished  a*  any  time  by  the  same  authority.  And  in  a 
recent  statute  (chap.  72,  §  1),  passed  in  1854,  it  is  not  only 
spoken  of  as  having,  like  the  supreme  court,  its  regular  terms, 
but- — somewhat  inaccurately,  perhaps — as  being  "the  court  of 
oyer  and  terminer  of  this  state."  The  Code,  too,  (§  20),  declares 
that  there  shall  be,  at  least,  two  terms  of  the  circuit  court  and 
court  of  oyer  and  terminer  held  annually  in  each  of  the  coun- 
ties, &c. 

But  although  a  continuous  court,  and  not  a  temporary  or- 
ganization, dying  at  each  final  adjournment,  it  may  still,  it  is 
contended,  have  no  power  to  grant  new  trials. 

In  the  case  of  Camel  (1  Parker,  256),  decided  in  1851,  a  mo- 
tion for  a  new  trial  was  entertained  and  was  denied,  not  on  the 
ground  of  want  of  power,  although  the  point  was  raised,  but 
oil  the  ground  of  want  of  merits.  In  the  case  of  Morrison 
(same  vol.  625),  three  years  later,  the  whole  subject  was  elabo- 
rately discussed  by  Judge  HARRIS,  all  the  previous  authorities 
being  reviewed,  and  a  new  trial  granted. 

The  practice  in  England,  it  may  be  conceded,  is  not  to  grant 
new  trials  in  cases  of  felony,  but  to  leave  the  party,  however 
strong  the  evidence  may  be  of  his  innocence,  to  an  application 
for  the  royal  mercy.  Such  a  practice  may,  perhaps,  be  in  har- 
mony with  the  spirit  of  a  monarchial  government ;  but,  in 
the  language  of  our  constitution,  it  is  "  repugnant  to  the  gov- 
ernment "  established  by  us,  and  with  all  other  parts  of  the 
common  law  of  like  character,  and  has  been,  on  three  successive 
occasions,  "abrogated  and  rejected"  by  our  people.  (Consti- 
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fatfon  0/1787,  §  35  ;  also  Constitution  0/1822,  art.  17  ;  also  Con- 
stitution c/1846,  art.  1). 

There  is  no  fitness  in  compelling  a  free  citizen,  if  innocent, 
to  sue  for  pardon.  Pardon  implies  guilt.  We  may  well  ima- 
gine a  case  in  which  the  supposed  victim  of  an  alleged  murder 
should  appear  in  full  life  after  sentence  of  death  had  been  pro- 
nounced against  his  supposed  murderer.  Shall  it  be  said, 
under  our  system  of  law,  that,  with  such  newly  discovered  evi- 
dence staring  it  in  the  face,  the  court  has  no  power  to  grant  a 
new  trial  ?  In  the  language  of  Judge  HARRIS,  "  the  most  ob- 
vious principles  of  common  justice  require  it."  And,  "upon 
authority,"  also,  I  concur  in  regarding  the  power  of  the  court 
to  grant  a  new  trial,  where  the  circumstances  clearly  call 
for  it,  "  as  established  beyond  all  possible  controversy."  (See 
the  cases  collected  in  1  Parlcer,  627). 

The  next  inquiry,  then,  is,  has  a  sufficient  case  been  made 
to  warrant  the  intervention  Of  the  court  ? 

Laying  out  of  view,  for  I  attach  no  importance  to  it,  the  affi- 
davit of  Twaddel,  I  think  it  quite  clear,  on  the  other  papers 
presented,  that  the  prisoner's  poverty  and  his  ignorance  of  our 
customs  and  institutions,  natural  to  a  Chinese  subject,  has  de- 
prived him  of  the  benefit  of  substantial  matters  of  defence, 
which,  had  they  been  presented,  would,  in  all  probability,  have 
led  to  a  different  result — to  a  verdict  of  manslaughter  instead 
of  murder,  if  not  to  a  verdict  of  acquittal. 

By  the  court — INGRAHAM,  Justice.  A  motion  was  made  in 
a  court  of  oyer  and  terminer,  held  after  that  in  which  the 
prisoner  was  tried,  convicted,  and  sentenced,  for  a  new  trial 
upon  the  merits.  No  error  of  law  was  alleged,  but  the  motion 
was  founded  upon  matters  appearing  on  the  trial. 

The  justice  who  held  that  court  decided  to  grant  a  new  trial, 
upon  the  ground  that  the  prisoner's  poverty  and  ignorance  of 
the  customs  and  institutions  of  the  country  had  deprived  him 
of  the  benefit  of  substantial  matters  of  defence,  which,  had 
they  been  presented,  would,  in  all  probability,  have  led  to  a 
verdict  of  manslaughter,  if  not  to  an  acquittal. 
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That  these  reasons  were  very  proper  ones  to  be  submitted 
to  the  executive  for  a  pardon  or  a  commutation  of  the  sentence, 
will  be  denied  by  no  one ;  but  it  may  well  be  doubted  whether 
ignorance  of  the  institutions  of  the  country  ought  in  any  case- 
to  be  considered  a  sufficient  cause  for  granting  a  new  trial  in 
a  criminal  case,  after  a  fair  trial  has  taken  place,  and  the  court 
before  which  the  prisoner  was  tried  has  finally  passed  sentence 
on  the  prisoner,  and  clcsed  its  business.  The  same  reason  urged 
in  this  case  might  be  used  in  very  many  of  the  criminal  cases 
constantly  occurring  in  our  criminal  courts.  If  it  was  suffi- 
cient cause  on  the  first  trial  and  conviction,  I  sec  no  reason 
why  it  should  not  be  equally  availing  after  a  second  or  third 
conviction,  unless  it  was  made  to  appear  that  the  prisoner, 
during  the  time  which  may  elapse  between  the  different  trials, 
had  been  instructed  in  the  customs  and  institutions  of  the 
country,  so  as  to  render  him  more  responsible  f  >T  the  results 
oil  a  second  trial  than  he  vras  on  the  first.  Sympathy  for  the 
prisoner  under  these  circumstances,  and  pity  for  his  condition, 
may  well  be  exercised,  but  should  not;  have  the  effect  of  pro- 
ducing an  evil  in  the  administration  of  criminal  justice  which 
would  be  attended  with  far  greater  evil  than  could  in  anywise 
result  from  a  necessary  appeal  to  the  pardoning  power  in  any 
individual  instance.  It  becomes,  therefore,  a  question  of  great 
importance  to  decide,  whether  a  new  trial  for  such  a  cause  can 
be  granted  by  a  subsequent  court  of  oyer  and  tcrrniner  in  a 
case  which  \vas  not  tried  in  that  court. 

The  district  attorney  moves  for  a  writ  of  prohibition  to  the 
justice  holding  tho  court  before  which  the  motion  was  made, 
directing  him  not  to  proceed  in  granting  such  new  trial. 

The  decision  of  this  application  rests  incn.lv  on  the  question, 
whether  the  various  courts  of  oyer  and  terminer,  held  in  each 
judicial  district,  are  to  bo  considered  as  different  terms  of  one 
continuing  court;  or  different  courts,  each  complete  in  itself; 
or  mere  adjuncts  to  the  supreme  court,  in  carrying  into  effect 
the  powers  which  that  court  has,  in  regard  to  the  disposition 
of  criminal  cases  which  may  come  before  it. 

A  Alight  examination  of  the  constitution  of  these  courts  in 

VOL.  XVIII. 
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England  will  show  that  there  they  are  not  continuing  courts. 
Originally,  the  commission  to  hold  an  oyer  and  terminer 
was  only  issued  when,  some  special  offence  had  been  commit- 
ted, and  the  court  was  only  held  for  the  trial  of  that  particular 
case.  Afterwards,  their  powers  were  so  enlarged  by  the  com- 
mission, as  to  authorize  the  court  to  hear  and  determine  all 
matters,  &c.,  then  undetermined;  and  so  strict  was  the  rule, 
as  to  the  powers  of  the  court,  that  it  was  held  that  they  could 
only  try  such  cases  as  were  before  them  on  indictments  found 
while  the  court  was  in  session.  (See  1  Chilly's  Cr.  Law,  104; 
4  Black.  Com.  290.)  This  difficulty  was  remedied  by  statute 
in  England,  and  has  been  also  provided  against  here,  by  al- 
lowing the  court  to  entertain  jurisdiction  over  indictments 
sent  from  the  sessions. 

The  oyer  and  terminer  there  was  less  extensive  in  its  juris- 
diction than  that  of  the  commission  of  general  jail  delivery, 
which  allowed  the  trial  of  cases  whenever  the  indictment  was 
found,  if  the  prisoner  was  in  confinement.  The  distinction  in 
this  country  has  not  been  observed  between  these  courts ;  but, 
until  the  adoption  of  the  constitution  of  1846,  the  powers  of 
the  court  under  either  commission  were  always  united  under 
the  common  title  of  courts  of  oyer  and  terminer  and  general 
jail  delivery. 

The  latter  part  of  the  name  appears  to  have  been  dropped 
since  that  time,  both  in  the  constitution  and  statutes,  and  these 
courts  have,  since  that  time,  been  known  as  courts  of  oyer  and 
terminer ;  but,  as  they  are  continued  merely  by  the  constitu- 
tion and  statutes,  the  change  in  the  name  would  not  be  held 
as  in  any  way  altering  the  powers  and  jurisdiction  of  the 
court,  and  the  powers  formerly  possessed  by  both  are  now 
specially  granted  to  the  oyer  and  terminer.  (2  R.  S.  205.) 

In  England,  the  oyer  and  terminer  originally  had  both  civil 
and  criminal  jurisdiction.  In  the  introduction  to  Sellorfs  Prac- 
tice (Vol.  1,  p.  70),  in  regard  to  this  court  it  is  said,  that  the 
records  are  made  up  in  the  king's  bench,  and  go  down  to  be 
tried  in  the  proper  county  before  the  itinerant  justices,  after 
which  they  are  returned  back  to  the  higher  jurisdiction,  with 
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the  verdict,  for  the  purpose  of  entering  up  judgment,  and  car- 
rying that  judgment  into  execution. 

In  the  history  of  the  judicial  organization  of  this  state,  by 
Judge  DALY,  in  the  first  volume  of  E.  D.  Smith's  Reports,  a 
reference  is  made  to  an  act  of  the  colonial  legislature  in  1691, 
establishing  a  supreme  court  in  New- York,  with  all  the  juris- 
diction of  the  courts  of  England. 

By  this  act,  it  is  said,  the  court  of  oyer  and  terminer  was 
abolished,  but,  in  conformity  to  the  organization  of  the  courts 
of  Westminster,  its  name  was  retained  to  designate  the  criminal 
circuit  of  the  supreme  court. 

From  this  organization  of  the  supreme  court  sprang  the 
court  which  ever  since  has  been  known  in  this  state  under 
that  name,  and  with  the  court  has  at  all  times  been  united  a 
circuit  and  an  oyer  and  terminer,  doing  the  civil  and  criminal 
business  of  the  court  whenever  an  inquiry  into  facts  with  the 
aid  of  a  jury  was  necessary,  modified  at  times  by  statutes,  but 
still  retaining  the  same  distinctive  features  which  were  seen  in 
the  court  as  originally  established. 

By  the  act  of  1813  (1  7?.  Laws,  p.  335),  which  law  was 
a  revival  of  laws  previously  in  force,  circuit  courts  were 
directed  to  be  held  in  each  of  the  counties  of  the  state,  and  by 
the  eighth  section  provision  is  made  for  the  adjournment  of 
such  circuit  court,  if  the  justice  should  not  be  present  on  the 
first  day  ;  and  it  also  directs  that  the  oyer  and  terminer,  which 
shall  be  held  at  the  same  time  and  place,  shall  be  likewise  ad- 
journed ;  and  if  the  justice  did  not  appear  on  the  second  daj', 
all  persons  bound  to  appear  at  that  court  should  be  bound  to 
appear  at  the  next  court  of  oyer  and  terminer  to  be  held  in  that 
county.  It  is  here  spoken  of  as  another  court,  and  not  as  a 
term  of  the  same  court. 

The  fifteenth  section  directs  who  are  to  hold  the  courts  of 
oyer  and  terminer,  and  the  sixteenth  makes  it  the  duty  of  the 
district  attorney  to  issue  precepts  to  bring  the  business  of  the 
oyer  and  terminer  at  the  next  circuit  court,  as  soon  as  may  be 
after  the  circuit  court  is  appointed. 

An  examination  of  this  act  will  show  clearly  that  both 
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courts  were  to  be  commenced  together,  and  were  to  be  con- 
tinued as  long  as  the  justice  holding  the  same  should  think  to 
be  necessary;  and  authority  was  also  given  to  continue  the 
oyer  and  terraincr  for  so  long  as  might  be  necessary  to  dis- 
patch the  business  of  the  court.  The  circuit  court  was  re- 
quired to  return  the  proceedings  to  the  supreme  court,  and  the 
oyer  and  terminer  Avere  to  hear  and  determine  all  matters 
triable  before  them,  and  to  deliver  the  jails  of  the  prisoners 
according  to  law. 

And  for  this  purpose  the  sessions  were  directed  by  statute 
(2  R.  Laws, p.  156)  to  send  all  indictments,  not  tried  before 
them,  to  the  next  court  of  oyer  and  terminer,  which  court  was 
to  remit  to  the  sessions  if  not  tried  at  this  court. 

It  is  apparent,  from  these  provisions,  that  neither  the  circuit 
nor  the  oyer  and  terminer  was,  by  this  act,  to  be  a  court  con- 
tinuing any  longer  than  during  its  session.  The  oyer  and  ter- 
miner was  to  dispose  of  all  its  business,  either  by  hearing  and 
determining  the  indictments  found,  or  by  remitting  to  the  ses- 
sions such  as  were  not  tried  ;  and  for  this  object  the  act  pro- 
vided that  the  court  should  continue  until  all  the  business 
before  it  was  disposed  of.  The  constitutions  of  1777  and  of 
1822  did  not  provide  for  any  new  court  in  the  place  of  the 
supreme  court,  circuit,  or  oyer  and  terminer,  but  provided  for 
continuing  to  the  judge  of  the  supreme  court  the  powers  there- 
tofore possessed  in  those  courts. 

The  constitution  of  1843  more  particularly  continues  those 
courts,  and,  in  the  14th  article,  section  5,  speaks  of  the  courts 
of  oyer  and  terminer  thereby  established.  The  powers,  how- 
ever, of  the  courts  remain  the  same. 

By  the  9th  section  of  the  Cth  article  it  is  provided  "that 
the  times  and  places  of  holding  of  the  terms  of  the  court  of 
appeal?,  and  of  the  general  and  special  terms  of  the  supreme 
court  within  the  district,,  and  the  circuit  courts  and  courts  of 
oyer  and  terminer  within  the  several  counties,  shall  be  pro 
vided  by  law."  It  provides  for  the  terms  of  the  court  of  ap- 
peals and  of  the  supremo  court,  but  makes  no  provision  for  the 
terms  of  the  oycr  and  termiuer.  but  only  for  the  time 
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ing  the  court?.  The  provision  as  to  the  justice  to  hold  tho 
courts,  is  equally  distinct.  The  justices  of  the  supreme  court 
may  hold  terms  of  the  supreme  court,  and  may  preside  in  the 
courts  of  oyer  and  terminer. 

If  the  court  was  a  continuing  court,  there  would  not  be 
courts  of  oyer  and  terminer  in  a  county,  but  one  court  hav- 
ing different  terms ;  but  the  constitution,  while  using  the  word 
"terms"  as  applicable  to  the  supreme  court,  omits  the  use  of 
that  word  in  connection  with  the  courts  of  oyer  and  terminer. 

By  the  aet  of  18-17  (c/iap.  280),  courts  of  oyer  and  terminer, 
after  the  adoption  of  the  constitution,  were  continued  with  the 
same  powers  and  duties,  and  the  same  provisions,  so  far  as  was 
consistent  with  the  constitution  and  that  act. 

In  the  direction  to  the  district  attorney,  in  section  37  of  that 
act,  to  issue  a  precept  to  the  sheriff  to  summon  a  jurj',  it  re- 
fers to  the  court  then  next  to  be  held,  or  any  other  court  of 
oyer  and  terminer,  and  not  to  succeeding  terms  of  the  same 
court. 

All  these  provision?,  and  many  others  that  might  be  enu- 
merated, would  be  unnecessary,  if  the  various  courts  of  oyer 
and  terminer,  held  in  the  same  county,  were  to  be  considered 
but  one  court.  The  business  could  be  continued  from  term 
to  term,  there  would  be  no  need  of  remitting  indictments  to 
the  sessions,  and  no  new  commission  for  an  oyer  and  terminer 
from  the  governor  would  be  required,  but  only  an  additional 
term  of  a  court  then  in  existence. 

By  the  Code,  the  governor  is  authorized  to  appoint  extra 
terms  of  the  supreme  court,  and  extra  circuits  and  courts  of 
oyer  and  terminer. 

It  will  not  be  contended  that  the  circuit  court  is  an  inde- 
pendent court,  having  separate  terms,  and  yet  the  same  pro- 
visions of  law  aj>ph'  to  that  court  as  arc  used  in  regard  to  the 
oyer  and  terminer,  and  tlie  former  might  with  as  much  pro- 
priety be  called  a  separate  court  as  the  latter. 

It  is  true  that,  in  some  statutes  of  late,  the  word  "term" 
has  been  vised  in  referring  to  the  oyer  and  terminer.  In  some 
cases  t'.iis  power  of  exnre.-.sio.'i  has  been  us:jd  evidently  with- 
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out  any  regard  to  the  organization  of  the  court,  and  only  in 
reference  to  the  time  of  the  sitting  of  the  court. 

I  should  not  suppose  sucli  an  expression  could  ever  be 
considered  as  sufficient  to  warrant  a  change  in  the  organiza- 
tion of  the  court,  if  it  was  not  consistent  with  the  previous 
powers  of  the  court. 

From  this  examination  of  the  provisions  of  law,  as  appli- 
cable to  this  court,  I  am  led  to  the  conclusion  that  it  was 
not  the  intention  of  the  framers  of  the  constitution,  or  of  the 
statutes,  to  organize  an  independent  court,  continuing,  as 
the  other  courts,  with  succeeding  terms,  &c.,  but  merely  to 
continue  the  courts  of  oyer  and  terminer  as  they  had  pre- 
viously existed,  for  the  purpose  of  disposing  of  the  criminal 
business  properly  belonging  to  the  supreme  court,  and  that 
each  court  terminated  in  all  its  powers  at  the  time  of  its  ad- 
journment, without  any  right  or  authority,  in  a  succeeding 
court,  to  review  or  change  the  proceedings  and  judgment  ren- 
dered by  any  previous  court  of  oyer  and  terminer. 

There  are  some  cases  in  which  the  power  of  the  court  to 
grant  new  trials  has  been  discussed,  and  the  contradictory  de- 
cisions On  this  point  leave  the  question  still  undecided.  In 
The  People  agt.  Stone  (5  Wend.  39),  it  was  held  that  the  court 
of  oyer  and  terminer  could  grant  new  trials  upon  the  merits. 

In  the  same  case  (9  WendeU),  it  was  held,  that  the  court 
might  vacate  an  order  made  at  a  previous  court  to  quash  an 
indictment.  This  was  done,  however,  to  permit  the  district 
attorney  to  make  up  and  file  a  record,  and  the  order  was  one 
made  before  judgment. 

In  The  People  agt.  Comstock  (8  Wend.  549),  it  was  held,  that 
the  court  could  not  grant  a  new  trial.  That  was,  however,  a 
case  of  acquittal ;  and  whether  the  oyer  and  terminer  had 
power  to  entertain  the  motion  for  a  new  trial  on  behalf  of  the 
defendant  was  not  considered. 

In  The  People  agt.  The  Judges  of  Dutcliess  Oyer  and  Terminer 
(2  Barb.  S.  C.  Rep.  282),  it  was  expressly  held,  that  the  oyer 
and  terminer  had  not  the  power  of  granting  new  trials.  This 
decision  was  by  the  general  term  of  the  second  district,  and  was 


NEW-YORK  PRACTICE  REPORTS.  359 

Edgcrton  agt.  Page. 

based  upon  the  holding  that  the  oyer  and  terminer  was  an  in- 
ferior court,  and  therefore  could  not  grant  a  new  trial. 

In  The  People  agt.  Morrison  (1  ParJcer  Or.  Rep.  625),  Mr. 
Justice  HARRIS  held,  that  the  court  possessed  the  power  of 
granting  new  trials.  In  this  case  the  motion  was  made  before 
the  same  court  at  an  adjourned  day,  and  there  is  no  reason  to 
suppose  that  it  was  not  also  decided  before  the  same  court. 

And  in  The  People  agt.  Goodrich  (3  Parker,  518),  Justice 
BALCOM  expressed  the  opinion  that  the  court  had  power  to 
grant  new  trials,  but  it  was  not  necessary  to  the  decision  of 
that  case,  as  the  court  denied  the  motion  upon  other  grounds. 

The  contradictory  opinions  expressed  in  these  cases  show 
that  the  question  is  by  no  means  settled  by  adjudication.  I 
do  not  see  in  them  anything,  however,  irreconcilable  with  the 
views  I  entertain  on  the  question  now  before  the  court. 

In  no  one  of  the  cases  does  it  appear  that  the  motion  was 
made  to  a  subsequent  court  held  by  a  different  j  udge. 

In  all  of  them  it  is  fair  to  presume,  from  the  statement  of 
the  cases,  that  the  motion  was  made  at  the  same  court  in  which 
the  trial  had  taken  place. 

Conceding,  therefore,  that  the  weight  of  authority  is  in  favor 
of  the  power  of  the  court  to  grant  a  new  trial,  and  this  can 
only  be  on  the  ground  that  the  court  is  not  an  inferior  court, 
still,  the  question  remains  open  whether  a  subsequent  court 
can  exercise  the  power.  I  am  of  the  opinion,  that  the  court 
cannot  thus  nullify  the  judgments  and  proceedings  of  a  pre- 
vious court. 

The  motion  for  the  writ  should,  therefore,  be  granted. 


COURT  OF  APPEALS. 

THEODORE  T.  EDGERTON,  respondent,  agt.  ALBERT  W.  PAGE, 

appellant. 

Where  a  tenant  remains  in  possession  of  the  entire  premises,  his  obligation  to  paj 
rent  continues,  and  a  defence  of  eviction  Is  not  available  in  extinguishment  or 

Eupponaion  of  the  rent. 
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Where,  in  an  action  upon  a  lease  for  rent,  the  defendant — the  tenant — set  up  in 
his  answer  a  series  of  injuries  to  the  premises  during  the  term  for  which  rent 
was  claimed,  caused  by  the  wrongful  acts  of  the  plaintiff— the  landlord, — held, 
that  such  injurious  acts  were  entirely  independent  of  the  contract  of  leasing, 
and  -were  not  connected  with  the  subject  of  the  action,  and  could  net,  there- 
fore, be  interposed  as  a  counter-claim.  (This  decision  affirms  that  of  the  New- 
York  common  pleas,  S.  C.  14  How.  116.) 


December  Term,  1859. 

THIS  action  comes  before  this  court  on  appeal  from  the  judg- 
ment of  the  general  term  of  the  court  of  common  pleas  for  the 
city  and  county  of  New-York. 

The  action  was  brought  to  recover  a  quarter's  rent  of  the 
premises  No.  8  Fulton  street,  in  the  city  of  New-York,  becom- 
ing due  for  the  quarter  ending  May  1st,  1855,  at  the  annual 
rate  of  $1,500.  The  complaint  alleged,  in  general  terms,  the 
hiring  under  a  written  agreement  for  one  year  from  May  1st, 
1854,  with  the  privilege  of  one  more  year,  and  entry  and  occupa- 
tion under  the  lease.  The  answer  set  out  the  lease  in  hocc  verba, 
which  imposed  certain  restrictions  upon  the  use  of  the  premises, 
and  then  alleged  that  the  privilege  of  renewal  was  one  of  the 
chief  causes  of  its  value.  The  answer  then  proceeded  to  set 
out  divers  causes  of  inj  ury  to  the  defendant,  the  circumstances, 
and  the  extent  of  the  injury. 

The  plaintiff  interposed  a  demurrer  to  the  answer,  assigning 
the  causes  seriatim.  The  issues  of  law  were  first  heard  at  a 
special  term  of  the  court  of  common  pleas  (Judge  BRADY  pre- 
siding), which  court  overruled  the  demurrer,  with  leave  to  the 
plaintiff  to  reply,  &c. ;  rendering  judgment  to  that  effect.  The 
plaintiff  appealed  to  the  general  term  of  that  court,  which  court 
reversed  the  judgment  of  the  special  term,  and  ordered  judg- 
ment absolute  for  the  plaintiff.  From  this  j  udginent  an  appeal 
has  been  brought  by  the  defendant  to  this  court. 

In  the  judgment  of  reversal,  INGRAHAM  and  DALY,  JJ.,  con- 
curred, and  BRALY,  J.,  dissented.  The  opinion  of  BRADY,  J., 
at  special  term,  will  be  found  published  in  12  How.  Pr.  Rep. 
58  ;  and  the  opinions  of  ail  three  judges,  at  general  term,  will 
be  found  in  11-  How.  Pr.  Uep.  110. 
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JOHN  GRAHAM,  for  appellant. 

I.  A  wrongful  eviction  of  the  tenant  by  the  landlord  from  a 
part  of  the  demised  premises,  suspends  the  rent  (/.  e.  of  the 
whole)  until  the  possession  is  restored.     (Christopher  agt.  Aus- 
tin, 1  Kern.  216). 

II.  The  landlord  cannot  recover,  on  the  agreement  to  pay 
rent,  a  portion  thereof,  or  any  compensation  for  the  part  of  the 
premises  occupied  by  the  tenant,  while  such  eviction  continues. 

"The  consequence  of  an  eviction  from  part  is  not  merely  a 
discharge  of  the  tenant  from  the  rent,  provided  he  abandons 
the  residue  (of  the  demised  premises),  but  it  is  a  discharge  of 
the  tenant  from  any  rent  or  liability  for  the  occupation  of  the 
residue  during  the  term  of  hiring."  (Per  PABKEK,  J.,  Christo- 
pher agt  Austin,  supra}. 

In  other  words,  when  an  eviction  occurs,  the  tenant  can 
abandon  the  premises,  and  so  annul  his  obligation  to  the  land- 
lord altogether;  or  else,  if  he  remains,  the  rent  is  suspended 
during  the  continuance  of  the  eviction,  subject  to  a  revival  of 
the  tenant's  obligations  when  it  has  terminated,  and  the  posses- 
sion has  been  restored.  In  the  case  in  hand,  the  answer  shows 
that  the  eviction  commenced  with  and  lasted  through  the  en- 
tire quarter  for  which  rent  was  claimed.  To  render  eviction 
from  the  premises  a  valid  defence,  it  must  have  taken  place  be- 
fore the  rent  became  due.  (Giksagt.  Comslock,  1  Kent.  270, 275.) 

III.  The  beneficial  exjoyincnt  of  the  premises  is  the  consideration 
for  the  obligation  to  pay  rent.     A  deprivation  of  this  considera- 
tion is  an  eviction.     (Christopher  agt.  Austin,  supra,  approv- 
ing the  language  of  SPENCEH,  senator,  in  Dyelt  agt.  Pendtelon, 
from  which  Judge  DALY  dissented). 

IV.  If  the  landlord  creates  or  connives  at  the  nuisance  which 
divests  the  tenant  of  the  beneficial  enjoyment,  or  if  he  lias  any 
connection  whatever  with  the  nuisance,  he  loses  his  right  to 
the  rent.     (GilliooUy  agt.  Wasltinyton,  -i  Comst.  217). 

V.  The  answer  shows  that  the  defendant  intended  to,  and 
would  have  availed  himself  of  the  privilege  of  renewal  in  the 
lease,  and  so  the  plaintill'  well  knew.     The  legal  effect  of  this  is 
to  make  the  lease  a  demise  for  two  years — as  much  so  as  though 
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it  had  been  executed  for  that  period  at  first.  (Chretien  agt. 
Doney,  1  Comst.  419 ;  Paisley  agt.  Aikin,  1  Kern.  494). 

So  far  as  the  plaintiff  was  concerned,  he  had  created  a  term 
for  two  years.  It  was  the  defendant's  right  to  shorten  the  term, 
and  make  it  into  one  year.  Affirming  the  lease,  as  the  defend- 
ant did,  as  a  lease  for  two  years,  he  is  to  be  regarded  as  having 
abandoned  the  demised  premises  in  the  middle  of  his  term, 
compelled  to  do  so  by  the  plaintiff. 

VI.  The  matter  of  the  answer  was  not  only  competent  as  a 
bar  to  a  recovery,  but  also  as  a  ground  of  counter-claim.  (Code 
of  Procedure,  §  150). 

Judge  DALY'S  views  upon  this  point  will  be  found  from  fol. 
78  to  85  of  the  return  ;  Judge  INGRAHAM'S,  at  folios  89,  90. 
Their  error  consists  in  likening  this  case  to  one  of  a  single  iso- 
lated trespass  on  the  part  of  a  landlord  against  his  tenant. 
There  is  hardly  more  connection  between  such  a  case  and  this 
one,  than  there  would  be  between  an  assault  and  battery  by  a 
landlord  upon  his  tenant,  and  the  obligations  of  a  landlord  un- 
der his  lease.  There  can  be  no  doubt  but  that,  in  an  action  for 
rent  upon  the  latter,  damages  for  the  former  could  not  be  made 
the  subject  of  counter-claim. 

This  case  falls  directly  within  Gilhooley  agt.  Washington, 
supra.  It  presents  a  nuisance  or  annoyance  commensurate 
with  the  term  for  which  rent  is  claimed,  originating  with  the 
landlord  and  his  agents  or  servants,  and  completely  annihilat- 
ing the  beneficial  enjoyment  to  which  the  tenant  was  entitled 
under  the  lease. 

1.  The  ground  of  counter-claim  arises  out  of  the  contract  or 
transaction  set  forth  in  the  complaint.     All  the  cases  show  that 
there  is  an  implied  obligation  on  the  part  of  the  landlord  to 
abstain  from  such  an  interference  with  his  tenant.     lie  must 
neither  spread  his  annoyance  to  the  premises  occupied  by  his 
tenant,  nor  must  he  use  his  own  premises  to  the  prejudice  of 
the  latter.     This  duty  graws  out  of  the  very  relation  of  land- 
lord and  tenant. 

2.  The  subject  of  the  counter-claim  is  connected  until  the  sub- 
ject of  the  action.     The  subject  of  the  action  is  the  alleged  agree- 
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ment  of  the  defendant  to  pay  rent.  The  subject  of  the  counter- 
claim is  the  duty  of  the  landlorl  (the  plaintiff)  not  to  deprive 
the  defendant  t>f  the  beneficial  consideration  for  which  he  un- 
dertakes to  pay  rent.  Are  not  these  two  subjects  connected? 
Do  not  the  duties  of  the  plaintiff  and  defendant  go  together? 

WINCHESTER  BniTTO!\T,/or  respondent. 

First.  There  is  no  allegation  in  the  answer  which  shows  that 
the  injury  complained  of  resulted  from  any  fault  of  plaintiff. 

For— 

I.  Nothing  appears,  showing  that  the  evil  complained  of  did 
not  result  from  the  improper  condition  of  that  portion  of  the 
pipes  upon  defendant's  premises,  which  was  used  by  him  (such 
pipes  being  common  to  both),  there  being  no  allegation  that 
these  pipes  were  exclusively  used  for  account  of  the  premises  of 
plaintiff. 

If.  It  does  not  appear  but  that  the  condition  Of  the  pipes 
actually  existed  when  the  tenancy  commenced,  and  suffering 
it  so  to  continue  would  be  no  eviction,  nor  would  it  constitute 
any  basis  for  recoupment  or  set-off,  or  even  an  affirmative  cause 
of  action,  there  being  no  express  covenant  to  repair  in  the  lease, 
and  none  can  be  implied.  (Speckels  agt.  Sox,  1  E.  D.  Smith's 
Rep.  253 ;  Etheridge  agt.  Osborn,  12  Wend.  529  ;  Taylor's  Land- 
lord and  Tenant,  §§  327,  343.) 

Second.  Defendant  cannot  claim  a  reduction  of  the  rent  for 
any  act  of  mere  trespass  by  the  landlord,  diminishing  his  bene 
ficial  enjoyment  of  the  premises,  not  constituting  an  eviction. 

For— 

I.  The  damages  alleged  do  not  arise  out  of  the  contract  or 
transaction  between  the  parties,  nor  are  they  connected  with 
the  subject  of  the  action,  and  the  acts  complained  of  are  as  in 
dependent  of  the  contract  or  transaction  between  the  parties  as 
any  trespass  or  other  act  of  force  committed  by  a  stranger  upon 
the  tenant.  The  landlord's  duty,  claimed  to  have  been  violated, 
did  not  arise  out  of  any  contract  between  the  parties,  but  that 
which  the  la\v  imposes  upon  every  member  of  community. 
Damages  for  a  wilful  trespass  by  the  landlord  upon  the  tenant, 


364  SETT-YORK  PRACTICE  REPORTS. 

Edgerton  agt.  Page. 

cannot  be  the  subject  of  set-off  against  a  claim  for  rent,  nor  can 
damages  for  a  trespass,  not  constituting  a  breach  of  the  contract 
declared  on,  be  recouped  ;  nor  are  they  the  subject  of  a  counter- 
claim. (Cram  agt.  Dresser,  2  Sand/.  S.  0.  E.  120,  127;  Levy 
agt.  Bend,  I  E.  D.  Smith,  169;  Drake  agt.  Coclccroft,  10  How. 
Pr.  377  ;  M«yor  of  New  -  York  agt.  Maine,  2  Duer,  411.) 

II.  There  is  no  breach  of  the  contract  declared  on,  as  the 
implied  covenant  for  quiet  enjoyment  is  at  most  only  a  war- 
ranty of  possession  under  title  in  the  lessor,  and  that  the  tenant 
shall  enjoy  such  possession  undisturbed  (See  Wood/all's  Land- 
lord and  Tenant  Law,  318),  and  is  not  broken  by  a  trespass, 
but  by  an  eviction  only,  or  by  an  entry  under  an  assumption 
of  title.  (Holdenagl.  Taylor,  Hubert,  12;  Levi  agt.  Stephenson, 
5  Bing.  JV.  C.  183  ;  WoodfaWs  Landlord  and  Tenant  Law,  412; 
Waldron  agt.  McCarty,  3  John.  472  ;  Kertz  agt.  Carpenter,  5  id. 
121 ;  Etheriilrje  agt.  Osborn,  12  Wend.  529 ;  Watt  agt.  Coffin, 
11  John.  495 ;  Levi  agt.  Bend,  1  E.  D.  Smith,  169 ;  St.  John 
agt.  Palmer,  5  Hill,  601;  DraJce'&gt.  CocJccroft,  10  How.  Pr. 
377;  Darts  Vendor  and  Purchaser,  p.  367,  note;  Mayor  of 
New  -  York  agt.  Mabie,  3  Kernan,  151). 

Third.  There  are  no  facts  alleged  showing  any  entry,  under 
an  assumption  of  title,  by  the  landlord,  nor  an  eviction,  but,  on 
the  contrary,  the  answer  shows  there  was  no  eviction  ;  for — 

I.  "While  it  is  admitted  that  if  a  tenant  is  evicted  by  the  land- 
lord from  any  part  of  the  demised  premises,  the  obligation, 
under  the  lease,  to  pay  rent,  ceases,  and  though  the  tenant  oc- 
cupy the  residue  of  the  premises,  yet  he  incurs  no  liability  for 
rent  therefor  under  the  lease,  as  such  eviction  debars  the  recov- 
ery of  any  rent  until  the  possession  of  the  whole  premises  is 
restored.     (Smith  agt.  Raleigh,   3    Campbell,  513  ;  Lewis  agt. 
Payne,  4  Wend.  423  ;   Terle  agt.  Terle,  24  Wend.  76 ;  Lawrence 
agt,  French,  25  Wend.  453  ;  Dyelt  agt.  Pendleton,  8  Cow.  731 ; 
liegeman  agt.  Me  Arthur,  1  E.  D.  Smith.  147;    Christopher  agt. 
Austin,  1  Kernan,  216;   Taylor's  Landlord  and  Tenant,  pages 
183,  184). 

II.  And,  while  under  the  authorities,  it  may  also  be  ad 
mitted  that  an  actual   entry  and  physical  expulsion  is  not 
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necessary  to  constitute  an  eviction  ;  that  it  is  enough  that  there 
is  an  interference  by  the  landlord  with,  or  a  disturbance  of,  the 
tenant's  possession,  depriving  him  of  the  beneficial  enjoyment 
or  use  of  the  demised  prcini.-es,  rendering  their  farther  occu- 
pation impossible,  or  injurious  beyond  pecuniary  computation 
'and  compensation.  (Dfjcti  ag:,  Pendldwi,  8  Cow.  727;  Oyilvic 
agt.  Hall,  5  llitl,  52  ;  Gjhen  agt.  Dnponl,  1  &uulj.  X  C.  II  2GO  ; 
Taylors  Landlord  and  Tenant,  p.  413 ;  Cram  agt.  Dresser,  2 
Smidj.  X  C.  If.  1?.0;  Campldl  agt.  S/udd.<,  11  ILw.  7V.  5G5 ; 
GiiltO'iky  agt.  Was/tiny (on,  4  Comst.  217), 

II L  Yet,  such  interference  or  disturbance  produces  no  evic- 
tion before  the  tenant  leaves  the  premises.  The  tenant  cannot 
be  evicted  and  still  occupy.  To  suppose  that  he  can,  involves 
an  absurdity  and  a  contradiction  in  terms,  lie  must  be  put 
out  of  possession,  expelled  from  either  a  part  or  the  whole. 
(Hunt  agt.  Cope,  Cowper,  242 ;  Reynolds  agt.  Buckle,  Ilolart, 
32(> ;  Jones  agt.  Boddington,  Comberbach,  380 ;  Burltall  agt. 
Lcchmerc,  1  Raymond,  370;  Bulki's  Nisi  Prius,  177;  Salmon 
agt.  ftmilh,  1  Wrn.  Saunders,  204,  ??.  2  ;  llarri-soiis  Case,  Clay- 
ton, 34  ;  Rolier  agt.  »S'ey^,  71  Jones,  148  ;  Pc^e  agt.  P(?r/-,  Styles, 
432;  CV/Ws  agt.  7////S,  1  Leonard,  110;  Jn/oW  agt.  Fort,  3 
Kebk,  453 ;  IKi'&on.  agt.  SmWi.,  5  Yerger,  399;  Jackson,  agt. 
Eddy,  12  Missouri,  209;  Cbiy/eagt.  Goodwin,  9  Carr.&  Payne, 
378;  /^//e«  agt.  Pcndklon,  8  6W  727;  C"/-«//?  ngt.  Drcscer,  2 
^awr^:  i  (7.  7^.  120;  Campldl  agt.  /S'/i*WiZ--,  11  7/ow.  /'/-.  505; 
3  Kent's  Com.  464;  4//i  «/.,  ?/ofe  (7thed.,  57 x,  note);  Gilhooley 
agt,  Washington,  4  Comst.  217;  /SV.  Jo/i/i  agt.  Palmer,  5  //;'//, 
599;  Bennett,  agt.  U/,V/e,  4  7?a^fc,  339.  ylfeo,  o^cr  omy  c/fe./ 
t;z  opinion  o/'DALY,  Judge,  in  court  leloic.} 

The  true  doctrine  in  this  state,  established  by  authorily,  is 
simply  this:  When  there  is  an  actual  expulsion  from  the  pos- 
session of  the  premises,  or  from  any  portion  thereof,  or  such 
an  interference  with  the  beneficial  enjoyment  as  to  justify  the 
departure  of  the  tenant,  and  he  abandons  the  possession  before 
the  expiration  of  his  term,  there  is  an  eviction ;  but,  where 
there  is  simply  an  intrusion  upon  the  premises,  or  a  destruc- 
tion of  property  thereon,  or  an  injury  to  the  enjoyment  result- 
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ing  from  molestation  or  disturbance,  the  tenant  still  retaining 
entire  possession,  there  is  only  a  trespass.     Dyett  agt.  Pendleton 
— which  is  the  leading  case  sustaining  constructive  eviction, 
and  has  gone  to  the  verge.     (See  Ogi'lvie  agt.  Hull,  5  Hill,  52, 
and  Gilhooley  agt.  Washington,  4  Comst.  219,  222), — decides  no 
more  than  is  laid  down  in  the  above  proposition.     (See  Jackson 
agt.  Eddy,  12  Missouri  Rep.  209).     General  language,  when 
used  by  the  court,  must  always  be  understood  Avith  reference 
to  the  subject  then  before  it.     ISTo  case  of  eviction  can  be  found 
reported  where  the  tenant  was  not  deprived  of  the  possession 
of  the  demised  premises,  or  some  portion  thereof.     In  Dyett 
agt.  Pendleton,  the  tenant  left ;  and  the  reported  opinions  of 
the  respective  members  of  the  court  show  that  the  question 
before  the  court  was  not  whetheratenant  could  be  evicted  from, 
and  retain  possession  of.  the  entire  premises,  but  whether  he 
could  be  evicted  without  an  actual  entry  and  actual  expul- 
sion ?     (Opinion  of  SPENCER,  pp.  728,  734  ;  opinion  of  CRARY, 
pp.  735,  739). 

By  constructive  eviction  is  meant  eviction  by  constructive  entry 
and  force,  as  contradistinguished  from  actual,  physical  entry 
and  forcible  expulsion,  and  relates  to  the  manner  in  which  the 
expulsion  or  eviction  is  accomplished,  and  not  to  the  fact 
whether  or  not  it  was  accomplished  at  all. 

IV.  The  tenant  in  this  case  did  not  leave  until  after  the  ex- 
piration of  the  term ;  and,  by  the  terms  of  the  contract,  the  rent 
had  fallen  due,  and  abandoning  at  such  a  time  could  constitute 
no  bar  to  an  action  for  the  rent  for  that  term.     (McCarty  agt. 
Hudson,  24  Wend.  293 ;   Cohen  agt,  Dupont,  1  Sandf.  S.  G  R. 
364 ;    Whitney  agt.  McKeon,  3  Denio,  452  ;  Lafarge  agt.  Halsey, 
1  Bosw.  171). 

V.  But  if  defendant  had  left,  there  would  in  this  case  have 
been  no  eviction.     There  was  no  interference  with  the  posses 
sion,  and  no  disturbance  of  the  beneficial  enjoyment,  not  en 
tirely  capable  of  computation  and  compensation  in  damages  as 
for  any  trespass.     There  was  no  expulsion,  either  moral  or 
physical,  and  a  mere  molestation  or  disturbance  constitutes  no 
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eviction.     (Carpenter  agt.   Parker,  91  En<j.    Com.  Law  Rep. 
205,  242). 

Fourtii.  No  damage  can  be  claimed  or  recouped  for  breach 
of  covenant  of  renewal,  for  there  is  no  allegation  of  a  demand, 
or  refusal,  to  renew.  Besides,  if  plaintiff  had  actually  driven 
defendant  from  the  premises  at  the  time  alleged,  it  would  have 
been  no  answer  to  an  action  for  rent  for  the  preceding  term. 
(Ether  idge  agt,  Osbom,  12  Wend.  529;  Kessler  agt.  McConachy, 
1  Iiawle,  435;  Giles  agt.  Comstock,  4  Comstock,  270;  Lafarge 
agt.  Halsey,  1  Bosw.  171). 

GROVER,  J.  The  demurrer  presents  two  questions :  1st. 
Whether  the  facts  alleged  in  the  answer  constitute  a  defence? 
2d.  Whether  they  constitute  a  counter-claim,  available  to  the 
defendant  by  way  of  recoupment  or  otherwise,  in  this  action? 
The  rule  has  long  been  settled,  that  a  wrongful  eviction  of  the 
tenant  by  the  landlord,  from  the  whole  or  any  part  of  the  de- 
mised premises,  before  the  rent  becomes  due,  precludes  a  re- 
covery thereof  until  the  possession  is  restored.  (Christopher 
agt.  Austin,  1  Kern.  217).  Whether  this  eviction  must  be  ac- 
tual, by  the  forcible  removal  of  the  tenant,  by  the  landlord, 
from  the  demised  premises  or  a  portion  thereof,  was  not  settled 
in  this  state  until  the  case  of  Dyett  ngt.  Pendleton,  (8  Cow.  728.) 
In  that  case  the  principle  was  established  by  the  court  for  the 
correction  of  errors,  that  when  the  lessor  created  a  nuisance  in 
the  vicinity  of  the  demised  premises,  or  was  guilty  of  acts  that 
precluded  the  tenant  from  a  beneficial  enjoyment  of  the  prem- 
ises, in  consequence  of  which  the  tenant  abandoned  the  posses- 
sion  before  the  rent  became  due,  the  lessor's  action  for  the 
recovery  of  the  rent  was  barred,  although  the  lessor  had  not 
forcibly  turned  the  tenant  out  of  possession.  Ever  since  that 
case,  this  has  been  considered  as  a  settled  rule  of  Jaw  binding 
upon  all  the  courts  of  this  state.  Such  acts  of  the  lessor,  ac- 
companied by  an  abandonment  of  the  possession  by  the  lessee, 
is  deemed  a  virtual  expulsion  of  the  tenant,  and,  equally  with 
an  actual  exclusion,  bars  the  recovery  of  rent.  The  reason  of 
the  rule  is,  that  the  tenant  has  been  deprived  of  the  enjoyment 
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of  the  demised  premises  by  the  wrongful  act  of  the  landlord, 
and  tli us  the  consideration  of  his  agreement  to  pay  rent  has 
failed. 

In  case  of  an  eviction  from  a  portion  of  the  premises,  the  law 
will  not  apportion  the  rent  in  favor  of  the  wrong-doer.  In 
this  case,  ihe  answer  shows  that  the  defendant  continued  to  oc- 
cupy the  premises  for  the  whole  time  for  which  the  rent  de- 
manded accrued.  In  this  the  case  differs  from  Dyelt  agt. 
Pendkton  (siqira}.  I  cannot  see  upon  wluit  principle  the 
landlord  should  be  absolutely  barred  from  a  recovery  of  rent, 
where  his  wrongful  acts  stop  short  of  depriving  the  tenant  of 
the  possession  of  any  portion  of  the  premises.  The  injury  in- 
flicted may  be  to  an  amount  much  larger  than  the  whole  rent, 
or  it  inav  be  of  a  trifling  character.  In  all  the  cases  where  it 
lias  been  held  that  the  rent  was  extinguished  or  suspended, 
the  tenant  has  been  deprived,  in  whole  or  in  part,  of  the  pos- 
session by  the  wrongful  act  of  the  landlord,  cither  actually  or 
constructively. 

There  is  no  authority  extending  the  rule  beyond  this  class 
of  cases.  It  would  be  grossly  unjust  to  permit  a  tenant  to 
continue  in  the  possession  of  the  premises,  and  shield  himself 
from  the  payment  of  rent  by  reason  of  the  wrongful  acts  of  the 
landlord,  impairing  the  value  of  the  use  of  the  premises  to  a 
much  smaller  amount  than  the  rent.  This  must  be  the  result 
of  the  rule  claimed  by  the  defendant.  The  moment  it  is  con- 
ceded that  the  injury  must  be  equal  to  the  amount  of  the  rent, 
the  rule  is  destroyed.  It  would  then  only  be  a  recoupment  to 
the  extent  of  tl ie  5 nj  my.  In  Oyiluie  agt.  Hull  (5  Hill,  52),  KEL- 
SON, Chief  Justice,  in  giving  the  opinion  of  the  court,  says 
"  that  no  general  principle  is  better  settled  or  more  uniformly 
adhered  to,  than  that  there  must  be  an  entry  and  expulsion  of 
the  tenant  by  the  landlord,  or  some  deliberate  disturbance  of 
the  possession,  depriving  the  tenant  of  the  beneficial  enjoyment 
of  the  demised  premises,  to  operate  as  a  suspension  or  extin- 
guishment of  the  rent."  The  rule  contended  for  by  the  defend- 
ant is  a  very  different  one,  suspending  or  extinguishing  the 
rent  whenever  the  enjoyment,  in  consequence  of  the  tortious 
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act  of  the  lessor,  becomes  less  beneficial  than  it  otherwise  would 
have  been.  The  true  rule  from  all  the  authorities  is,  that  while 
the  tenant  remains  in  possession  of  the  entire  premises  demised, 
his  obligation  to  pay  rent  continues. 

The  remaining  question  is,  whether  a  counter-claim,  arising 
from  the  facts  contained  in  the  answer,  is  available  to  the  de- 
fendant in  this  action  ?  By  section  149  of  the  Code,  the  de- 
fendant is  permitted  to  include  in  his  answer  new  matter 
constituting  a  counter-claim.  Section  150  defines  the  class  of 
demands  which  are  embraced  in  section  149.  A  counter-claim 
must  be,  1st.  A  cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint,  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action  ; 
or,  2d.  In  an  action  arising  upon  contract,  any  other  cause  of 
action  arising  also  upon  contract,  and  existing  at  the  commence- 
ment of  the  action.  The  demand  of  the  defendant,  set  out  in 
the  answer,  does  not  arise  out  of  the  contract  set  forth  in  the 
complaint.  That  contract  is  for  the  payment  of  rent  upon  a 
lease  of  the  demised  premises.  The  defendant's  demands  arise 
from  the  wrongful  acts  of  the  plaintiff,  in  permitting  water  to 
leak  and  run  into  the  premises,  and  in  causing  or  permitting  it 
to  be  thrown  upon  the  premises  and  property  of  the  defendant. 
These  acts  are  entirely  independent  of  the  contract  of  leasing, 
upon  which  the  action  is  brought.  The  demands  are  not  con- 
nected with  the  subject  of  the  action.  Thai  is  the  rent  agreed  to 
be  paid  for  the  use  of  the  premises.  The  defendant's  demands 
are  for  a  series  of  injuries  to  his  property  deposited  upon  the 
premises,  and  for  impairing  the  value  of  the  possession.  It 
would  be  a  very  liberal  construction  to  hold  that,  in  an  action 
for  rent,  injuries  from  trespasses  committed  by  the  lessor  upon 
the  demised  premises,  might  be  interposed  as  a  counter-claim. 
The  acts  of  the  plaintiff  in  this  case,  are  of  a  similar  nature. 
They  are  either  acts  of  trespass  or  negligence,  from  which  the 
injuries  to  the  defendant  accrued.  Such  a  construction  could 
only  be  supported  by  the  idea  that  the  subject  of  the  action 
was  the  value  of  the  use  of  the  premises.  But  when  there  ia 
an  agreement  of  the  parties  fixing  the  amount  of  rent,  that 
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value  is  immaterial.  Unless  the  acts  of  the  defendant  amount  to 
a  breach  of  the  contract  of  letting,  they  are  not  connected  with 
the  subject  of  the  action. 

In  the  case  of  The  Mayor  of  New  -  York  agt  Mabie  (3  Kern. 
151),  it  was  held  by  this  court,  that  a  covenant  for  quiet  enjoy- 
ment by  the  lessee  was  implied  in  a  lease  under  seal  for  a  term 
not  exceeding  three  }^ears,  since,  as  well  as  before,  the  Revised 
Statutes ;  that  this  covenant  was  broken  by  interference  with 
possession  by  the  lessor,  under  a  claim  of  right.  Consequently, 
that  damages  sustained  from  such  acts  might  be  recouped  in 
an  action  for  rent.  It  was  remarked  by  DENIO,  Judge,  in 
giving  the  opinion  in  that  case,  "that  it  is  not,  however,  every 
mere  trespass  by  the  lessor,  upon  the  demised  premises,  which 
will  amount  to  a  breach  of  this  covenant.  Although  the  cov- 
enantor cannot  avail  himself  of  the  subterfuge  that  his  entry 
was  unlawful,  and  he,  therefore,  a  trespasser,  to  avoid  the  con- 
sequences of  his  own  wrong,  still,  to  support  the  action  of  cov- 
enant, the  entry  must  be  made  under  an  assumption  of  title." 
For  this  the  learned  judge  cites  Plait  on  Covenants,  319,  320. 
There  is  nothing  in  this  case  tending  to  show  that  any  of  the 
acts  of  the  plaintiff  were  done  under  any  claim  of  right 
whatever.  They  did  not,  therefore,  amount  to  a  breach  of  the 
contract  created  by  the  lease ;  and  the  injuries  sustained  by  the 
defendant  do  not,  therefore,  constitute  a  counter-claim  con- 
nected with  the  subject  of  the  action.  The  judgment  should 
be  affirmed.* 


*  NOTE. — When  the  landlord,  by  his  wrongful  acts,  produces  eviction  as  to  part 
of  the  demised  premises,  it  is  such  a  disturbance  of  possession  of  the  tenant,  as  to 
the  remainder,  that  the  rent  of  the  whole  is  suspended,  although  the  tenant  remains 
in  possession  of  the  remainder.  This  is  so  well  settled  by  numerous  authorities, 
that  there  can  bo  110  doubt  about  it  Now,  this  suspension  of  rent,  as  to  the  re- 
mainder of  the  premises,  constitutes  what  wo  call  constructive  eviction — nothing 
more,  nothing  less.  Because  eviction,  whether  by  actual  or  constructive  entry,  is 
composed  of  two  parts — first,  entry ;  second,  expulsion  or  dispossession.  There  may 
be  a  constructive  entry,  producing  actual  eviction  or  expulsion,  as  in  the  case  of  Zty- 
eti  agt.  Pendklon,  and  there  may  be  actual  entry,  producing  constnvtive  eviction  or 
expulsion,  as  in  the  case  first  above  stated  ;  or  there  may  be.  since  tl.c  decision  in 
Dyeit  agt.  Pendleton,  a  constructive  entry,  producing  constructive  eviction  or  ex- 
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pulsion,  at  least,  as  to  a  part  of  the  premises ;  and  our  difficulty,  briefly  stated  in  a 
NOTE  to  this  case  in  14  How.  116,  was,  why  the  same  entry,  whether  actual  or 
constructive,  which  produced  what  we  call  constructive  eviction  33  to  part  of  the 
premises,  should  not,  with  equal  if  not  greater  justice,  be  applied  to  the  whole 
premises?  In  other  words,  why  the  injurious  acts  of  the  landlord,  whether  actual 
or  constructive,  which  produces  the  tenant's  right  to  abandon,  and  in  law  an  evic- 
tion as  to  a.  part  of  the  premises,  may  not  apply  to  the  whole  premises? 

Wo  believe  that,  except  the  present  case,  there  is  no  reported  decision  which 
raises  this  precise  question.  The  court  of  appeals  in  this  case,  however,  as  ap- 
pears from  their  published  decisions,  have  not  only  considered  the  question  be- 
yond doubt,  but  so  entirely  clear,  that  the  rule  which  gives  the  appellant  the 
benefit  of  a  dissenting  opinion  of  the  court  below,  as  equivalent  to  a  certificate 
of  probable  cause  to  save  his  -mulct  in  damages  on  bringing  the  appeal,  has  not 
been  allowed  to  have  any  effect,  and  ten  per  cent,  on  the  amount  of  the  recovery 
in  the  court  below  lias  been  awarded  the  respondent.  Some  of  the  profession 
may  (though  we  do  not  think  the  court  entertained  any  such  view),  consider 
the  damages  awarded  in  the  nature  of  &  penally,  for  presuming  to  go  up  on  appeal 
from  the  judgment  of  a  divided  court. — [REP. 
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An  action  cannot  be  sustained  against  a  married  woman  for  damages  for  the 
breach  of  an  agreement,  in  cutting  off  or  disconnecting  gas-pipes  from  apart- 
ments which  she  had  rented  to  the  plaintiff,  and  agreed  that  the  plaintiff  should 
have  the  use  of,  although  it  appeared  that  she  was  doing  business  in  her  own 
name  as  a  feme  sole,  and  that  her  husband  had  absconded. 

If  a  contract  be  made  with  a  married  woman,  the  contracting  party  takes  it  sub- 
ject to  the  legal  disabilities,  and  must  rely  either  upon  her  separate  property, 
and  the  facts  necessary  to  charge  it,  or  the  liability  of  the  husband,  founded 
upon  his  supposed  assent 

New  •  York  General  Term,  July,  1859. 

APPEAL  from  a  judgment  rendered  at  special  term. 

By  the  court — BRADY,  J.  The  defendant  rented  to  the 
plainlilF  the  second  floor  of  the  premises  504  Broadway,  and 
agreed  that  the  plaintiff  should  have  the  use  of  the  gas  fixtures 
on  that  floor,  for  the  purpose  of  burning  gas  to  light  the  same. 
At  the  time  the  lease  was  made,  and  at  the  time  the  agreement 
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was  made,  assuming  them  to  be  independent  of  each  other, 
the  defendant  was  a  married  woman,  but  doing  business  in 
her  own  name  as  a  feme  sole,  at  504  Broadway,  aforesaid. 
The  renting  seems  to  have  been  the  renewal  of  a  hiring, 
which  had  ended  on  the  1st  of  May,  1857,  and  there  is  no 
testimon}-  tending  to  prove  that  the  agreement  for  the  gas  was 
subsequent  to  the  hiring.  The  plaintiff  so  alleges,  and  it  may, 
for  the  purposes  of  this  appeal,  be  assumed  to  be  true.  In 
October  following  (1857),  the  defendant  caused  the  gas-pipes 
connecting  with  the  fixtures  in  plaintiff's  apartments  to  be  cut 
off  or  disconnected,  and,  for  the  damages  occasioned  thereby, 
that  act  being  in  violation  of  the  agreement  thereto  relat- 
ing, the  plaintiff  brought  her  action  in  the  court  belo\v.  It 
also  appeared  that  the  husband  of  the  defendant  had,  in  1856, 
absconded,  or  run  away,  and  had  not  returned  at  the  time  of 
the  trial.  The  first  question  presented  on  these  facts  is, 
whether  an  action  could  be  maintained  against  the  defendant 
for  the  cause  alleged.  I  think  not.  A  married  woman,  at 
law,  has  no  power  to  contract  so  as  to  bind  herself  generally. 
(Jackson  agt.  Vanderheydent  17  Johns.  Rep.  167;  Birdseye  agt. 
Flint,  3  Barb.  S.  C.  R.  500 ;  Vanderheyden  agt.  Mullory,  1  Com. 
462);  and  courts  of  equity,  in  conformity  with  this  principle, 
hold  that  her  general  personal  engagements  will  not  affect  her 
eeparate  property.  (Per  JEWETT,  C.  J.,  in  Vanderheyden  agt. 
Mallory,  supra.  501.)  The  acts  of  1848  and  1849,  relative  to 
married  women,  have  not  changed  their  disability  to  make 
contracts,  or  changed  the  rules  of  law  in  regard  to  them  in 
that  respect.  (Cobine  agt.  St.  John,  12  How.  Pr.  R.  333 ;  Coon 
agt.  Brook,  21  Barb.  546;  Yale  agt.  Dederer,  21  Barb.  286; 
Rouilller  agt.  Wernicld,  3  E.  D.  Smith,  310.) 

The  fact  that  a  married  woman  is  doing  business  on  her  own 
account,  does  not  alter  the  rule,  although  courts  of  equity 
might  enforce  any  debt  contracted  for  the  benefit  of  her  estate, 
which  was  intended  to  be  a  charge  upon  it.  The  husband 
would  be  liable  for  any  debt  contracted,  or  obligation  incurred 
with  his  consent,  express  or  implied  (Gates  agt.  Brower, 
c  ISelden,  205),  and  would  be  responsible  for  her  business  en- 
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gagements  made  under  such  circumstances.  In  England,  by 
a  particular  custom  of  the  city  of  London,  a  married  woman 
is  enabled  to  carry  on  trade  as  a,  feme  sok  merchant.  The 
trade  must,  however,  be  carried  on  within  the  city,  and  for  the 
wife's  sole  account.  If  the  husband  meddle  with  it,  he  will  not 
be  protected  by  the  custom.  (Bright  on  Husband  and  Wife, 
2  vol.,  76,  77.) 

It  seems  also  to  be  the  rule  in.  England,  that  when  the  hus- 
band is  an  alien  enemy,  the  exception  does  not  apply,  nor 
where  he  is  banished  for  lif>.  The  cases  on  this  subject  will 
be  found  in  Bright  on  Husband  and  Wife  (supra,  70,  72,  73). 
The  case  of  Ber/gel  agt.  Fuer  (11  East.  301),  is,  however,  in 
point  The  action  was  trespass,  and  it  appeared  that  the  hus- 
band came  to  this  country  in  1805,  leaving  his  wife  destitute. 
That  the  plaintiff  had  lived  separate  from  him  since  that  time, 
and  had  made  contracts,  and  for  her  support  had  carried  on 
trade  as  zfeme  sole.  The  court  held  that  she  could  not  main- 
tain the  action.  In  this  case  the  defendant  is  not  charged  with 
any  debt  contracted  with  reference  to  her  business,  or  for  the 
benefit  of  her  estate.  It  is  for  damages  occasioned  by  the  vio- 
lation of  a  contract  granting  the  use  of  a  thing  attached  to  the 
freehold,  and  the  claim  does  not  present  any  of  the  elements 
necessary  to  obtain  relief  against  the  estate  of  the  defendant,  if 
the  action  had  been  brought  for  that  purpose.  I  have  not  been 
able  to  find  any  case  in  this  staie  where,  under  circumstances 
like  those  disclosed  herein,  a  married  woman  has  been  held 
liable  and  sued  alone,  and  I  think  the  judgment  of  the  justice 
cannot  be  sustained  on  precedent  or  authority.  If  a  contract 
be  made  with  a  married  woman,  the  contracting  party  takes  it 
subject  to  her  legal  disabilities,  and  must  rely  either  upon  her 
separate  estate  arid  the  facts  necessary  to  charge  it,  or  the  lia- 
bility of  the  husband,  founded  upon  his  supposed  assent. 

The  judgment  should  be  reversed. 
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SUPREME  COURT. 

EDMUND  S.  MILLER  agt.  THE  NEW-YORK  &  ERIE  RAILROAD 

COMPANY. 

A  corporation  having  the  right  to  contract  an  obligation  for  a  specific  purpose, 
have  also  the  right  to  issue  any  instrument  which  either  party  may  consider 
convenient  in  acknowledgment  of  it. 

The  act  of  1848  having  conferred  on  the  defendants  the  power  to  borrow  money 
to  be  applied  to  the  construction  of  thoir  railroad  amd  fixtures,  they  have  also 
the  power  to  give  their  bonds  in  payment  thereof,  independent  of  the  act  of 
1850,  which  gives  to  the  defendants  a  right  to  issue  their  bonds  for  money  bor- 
rowed, and  the  power  to  confer  on  any  holder  of  such  bond  the  right  to  con- 
vert the  principal  due  into  stock  of  the  company. 

New-  York  Special  Term,  June,  1859. 
DEMURRER  to  complaint. 

P.  B.  EATON,  for  defendants. 
IRA  0.  MILLER,  for  plaintiff. 

CLERKE,  Justice.  The  act  of  1848,  relative  to  railroad  com- 
panies, enacts  that  all  existing  railroad  companies  in  this  state 
shall  possess  all  the  powers  contained  in  this  act  (Laws  of  1848, 
§  4-6.)  That  act  (section  17,  subdivision  10),  allows  them  to 
borrow  money  to  be  applied  to  the  construction  of  their  rail- 
road and  fixtures. 

The  bond  upon  which  this  action  is  brought,  was  made  on 
the  1st  day  of  March,  1849,  and  the  complaint  alleges  that  it 
was  issued  by  the  defendants  for  the  extension  of  their  road 
west  of  Binghamton.  This  sufficiently  shows  that  it  was  for 
the  purpose  stated  in  the  act,  nor  are  we  to  presume  that  it 
was  for  the  purpose  of  extending  it  beyond  its  limits  in  this 
state.  But  it  is  maintained  that  no  authority  is  expressly  given, 
by  any  act  previous  to  that  of  1850,  "  to  issue  bonds."  This 
was  not  necessary.  If  the  company 'were  allowed  "  to  borrow 
money  "  it  is  of  little  consequence  in  what  manner  or  by  what 
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description  of  instrument  they  acknowledged  the  indebtedness 
and  promised  payment.  The  counsel  for  the  defendants,  how- 
ever, argues  because  the  act  of  1850  gives  the  power  to  issue 
bonds,  the  legislature  must  have  understood  that  in  1849  no 
right  to  issue  bonds  existed.  This  would  not,  by  any  means, 
be  a  legitimate  inference.  The  power  to  borrow,  given  by  the 
act  of  1848,  was  not  accompanied,  as  we  have  seen,  by  any  re- 
striction as  to  the  manner  of  evidencing  the  debt.  On  exam- 
ing  the  act  of  1850,  where  the  powers  of  the  act  of  1848  are 
enumerated  in  an  extended  form  (Laws  of  1850,  p.  225,  §  10)» 
it  will  be  found  that  the  right  to  issue  bonds  is  indeed  given, 
but  it  seems  to  be  introduced  rather  for  the  purpose  of  an  ad- 
ditional power,  which  it  was  deemed  expressly  to  provide  for, 
namely,  giving  the  directors  the  power  to  confer  on  any  holder 
of  a  bond,  issued  for  money  borrowed,  the  right  to  convert  the 
principal  due  into  stock  of  the  company. 

There  is  nothing  in  this  act.  or  in  any  act,  ignoring  the  idea 
that  a  corporation,  having  the  right  to  contract  an  obligation 
for  a  specific  purpose,  has  also  the  right  to  issue  any  instru- 
ment which  either  party  may  consider  convenient  in  acknowl- 
edgment of  it. 

The  complaint  is  in  every  respect  sufficient;  at  least,  it 
contains  no  defects  which  can  be  taken  advantage  of  by 
demurrer.  The  plaintiff  is  not  obliged  to  allege  that  it 
•was  necessary  to  issue  the  bond,  or  that  the  money  was 
borrowed  for  "the  completion,  furnishing  or  operating  of 
the  road."  If  the  money  was  borrowed  after  1850,  this  lan- 
guage may  be  requisite  ;  but  the  money  in  question  was  bor- 
rowed under  the  power  given  by  the  act  of  1848. 

The  demurrer  must  be  overruled  with  costs,  with  liberty  to 
defendants  to  answer  within  twenty  days. 
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SUPEEME  COURT 

WILLIAM  GRAHAM  agt.  WILLIAM  WELLS,  Sheriff  of  Rens- 

selaer. 

~\ 

In  an  action  for  the  recovery  of  personal  property,  during  the  three  days  allowed 
the  defendant  within  which  he  may  make  his  election  to  hold  the  property  him- 
self (§§  2 1 0,  211),  the  sheriff  or  other  officer  is  required  to  retain  the  property 
in  his  possession. 

If  the  defendant  elect  to  hold  it,  the  officer  is  still  to  retain  the  property  until  the 
defendant's  sureties  justify  (§  211),  unless  he  is  willing  himself  to  take  the  risk 
of  such  justification.  The  effect,  therefore,  of  a  demand  of  the  property  by  tho 
defendant,  in  the  manner  specified,  is  not  to  entitle  the  defendant  to  have  the 
property  delivered  to  him,  but  to  prevent  a  delivery  to  the  plaintiff. 

The  time  within  which  tho  defendant  is  to  proceed  to  have  his  sureties  justify,  is 
not  limited.  Nor  need  it  be,  as  the  plaintiff's  security  is  the  liability  of  the 
officer  until  sureties  have  completely  justified. 

The  requirement  of  the  statute  on  the  justification  of  the  sureties  is,  that  where 
more  than  two  bail  are  allowed  to  justify,  the  whole  justification  shall  be  equiv- 
alent to  that  of  two  sufficient  bail ;  and  where  there  are  but  two  bail,  each  must 
justify  in  the  amount  required  in  the  undertaking,  which  in  the  aggregate 
makes  double  that  amount. 

Therefore,  where  there  were  more  than  two  sureties,  who  justified  in  the  aggre- 
gate to  a  less  amount  than  double  that  required,  held  irregular. 

At  Chambers,  Albany,  November  2d,  1857. 

MOTION  to  stay  proceedings,  &c. 

On  the  13th  of  October,  1857,  this  action  was  commenced  to 
recover  the  possession  of  a  store  of  goods,  which  the  defendant 
had  taken  by  virtue  of  attachments  against  one  Thomas  Cana- 
van.  On  the  same  day,  the  coroner,  to  whom  process  for  that 
purpose  had  been  delivered,  took  possession  of  the  property, 
and  still  retains  the  same.  The  value  of  the  property  was 
$22,100,  according  to  the  plaintiff's  affidavit. 

On  the  16th  of  October,  the  defendant  delivered  to  the  coro- 
ner an  undertaking  executed  by  several  sureties,  and  in  all 
respects  conformable  to  the  requirements  specified  in  the  211th 
section  of  the  Code,  and  required  a  return  of  the  property. 
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On  the  21st  of  October,  the  defendant's  attorney  served  on 
the  plaintiff's  attorney  a  notice  that  the  sureties  would  justify 
before  one  of  the  justices  of  the  supreme  court,  at  the  City  Hall, 
in  the  city  of  New- York,  on  the  23d  of  October. 

At  the  time  specified  in  the  notice,  the  parties  appeared  be- 
fore the  justice,  and  three  of  the  sureties  in  the  undertaking 
justified  to  the  amount,  in  the  aggregate,  of  $60,000. 

Before  the  examination  of  the  sureties  commenced,  the  coun- 
sel for  the  plaintiff  objected  to  the  jurisdiction  of  the  judge,  on 
the  ground  that  the  justification  could  not  take  place  in  New- 
York,  the  place  of  trial  being  in  Rensselaer ;  and,  also,  on  tho 
ground  that  the  justification  was  too  late  in  point  of  time.  The 
judge  directed  the  justification  to  proceed,  subject  to  the  ob- 
jections. 

After  the  justification  was  concluded,  the  counsel  for  the 
plaintiff  insisted  that  the  sureties  were  insufficient,  for  the  rea- 
son that  the  aggregate  amount  in  which  they  had  justified, 
was  not  equal  to  twice  the  amount  specified  in  the  undertak- 
ing. The  judge  overruled  the  objection,  and  held  that  the 
sureties  were  sufficient.  The  justification  was  accordingly  ap- 
proved by  the  judge. 

Upon  affidavits,  showing  these  facts,  and  a  notice  of  motion 
to  be  made  on  the  last  Tuesday  of  November,  to  set  aside  the 
undertaking  and  justification,  an  order  was  made  on  the  29th 
of  October,  requiring  the  defendant  to  show  cause  before  the 
judge  making  the  order,  on  the  2d  of  November,  why  the  pro- 
ceedings in  the  action,  so  far  as  relates  to  the  delivery  of  the 
property  in  question  to  the  defendant,  should  not  be  stayed, 
until  the  moiion  could  be  made  and  decided,  and  in  the  mean- 
time staying  such  proceedings. 

Upon  the  day  for  showing  cause,  the  parties  appeared  be- 
fore the  judge,  and  the  questions  involved  in  the  motion  were 
argued  by  counsel. 

W.  A.  BEACH,  jor  plaintiff. 
M.  I.  TOWNSEND,  for  defendant. 
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HARRIS,  Justice.  Upon  the  commencement  of  an  action  for 
the  recovery  of  personal  property,  the  defendant  has  the  right 
to  elect  whether  the  plaintiff  or  himself  shall  hold  the  prop- 
erty, pendente  lite.  Three  days  are  allowed  him,  within  which 
he  may  make  this  election.  If  he  do  not  elect  to  hold  the 
property  himself,  he  may  take  measures  to  see  that  the  secu- 
rity given 'by  the  plaintiff  for  a  return  of  the  property,  in  case 
a  return  should  be 'adjudged,  is  sufficient.  For  that  purpose, 
he  may,  within  the  three  chys,  except  to  the  sufficiency  of  the 
sureties.  Such  exception  is,  of  itself,  evidence  of  his  election, 
not  to  hold  the  property  himself. 

If,  on  the  other  hand,  he  elects  to  hold  the  property  himself, 
he  must,  within  the  time  limited,  signify  such  election  by  re- 
quiring the  officer  who  served  the  process  to  return,  the  prop- 
erty to  him,  and,  at  the  same  time,  deliver  to  the  officer  an 
undertaking  as  provided  in  the  211th  section  of  the  Code. 

During  the  three  days  thus  allowed  to  the  defendant,  within 
which  he  may  make  his  election,  the  officer  is  required  to  re- 
tain the  property  in  his  possession.  If  the  defendant  elect  to 
hold  it,  the  officer  is  still  to  retain  the  property  until  the  sure- 
ties justify,  unless,  indeed,  he  is  willing  himself  to  take  the 
risk  of  such  justification.  The  effect  of  a  demand  of  the 
property  by  the  defendant,  in  the  manner  specified,  is  not  to 
entitle  the  defendant  to  have  the  property  delivered  to  him, 
but  to  prevent  a  delivery  of  the  property  to  the  plaintiff.  If 
the  defendant  would  have  the  property  himself,  he  must  pro- 
ceed to  have  his  sureties  j  ustify  in  the  manner  provided  in 
the  212th  section  of  the  Code. 

The  time  within  which  the  defendant  is  to  proceed  to  have 
his  sureties  justify,  is  not  limited.  Nor  need  it  be.  It  is 
enough  for  the  plaintiff,  that  the  property  is  to  be  retained  by 
the  officer  until  such  justification  takes  place,  unless  the  officer 
chooses  to  make  himself  personally  responsible  that  the  sureties 
shall  justify.  The  plaintiff  cannot  have  the  property,  and 
whether  it  remains  in  the  hands  of  the  officer  or  the  defendant, 
does  not  concern  him  further  than  to  know  that  he  has  suffi- 
cient security  for  the  delivery  of  the  property  to  him,  in  case 
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he  obtains  a  judgment  for  such  delivery.  This  security  ho 
has  in  the  liability  of  the  officer,  until  the  sureties  have  com- 
pletely justified. 

In  this  case,  the  defendant  elected  to  hold  the  property  him- 
self. For  that  purpose  he  required  that  it  should  be  returned 
to  him,  and  delivered  to  the  officer  who  held  the  property,  an 
undertaking,  executed  by  a  sufficient  number  of  sureties,  who 
thereby  became  bound  to  the  plaintiff  in  the  sum  of  $±5,000, 
for  the  delivery  of  the  property  to  the  plaintiff,  in  case  a  deliv- 
ery should  be  adjudged,  and  for  the  payment  to  him  of  such 
sum  of  money  as,  for  any  cause,  he  might  recover  against  the 
defendant.  This  was  enough  to  prevent  a  delivery  of  the 
property  to  the  plaintiff. 

Five  days  afterwards,  for  the  purpose  of  getting  the  prop- 
erty back  into  his  own  hands,  the  defendant  gave  notice  of 
the  justification  of  his  sureties.  The  notice  was  regular.  The 
justification  was  to  take  place  before  one  of  the  justices  of  this 
court  in  New- York.  The  bail  resided  there,  with  the  excep- 
tion of  one  who  resided  in  Brooklj'n,  and  no  objection  was 
taken  to  the  proceedings  before  the  judge  on  this  ground. 

Although  five  sureties  executed  the  undertaking,  but  three 
appeared -to  justify.  These  only  justified,  in  the  aggregate,  to 
the  amount  of  $60,000.  The  requirement  of  the  statute  is,  that 
where  more  than  two  bail  are  allowed  to  justify,  the  whole 
justification  shall  be  equivalent  to  that  of  two  sufficient  bail. 
The  amount  specified  in  the  undertaking  was  $45,000.  If 
there  had  been  but  two  sureties,  they  would  each  have  been 
required  to  j  ustify  in  this  amount.  This  would  have  amounted, 
in  the  aggregate,  to  $90,000.  A  less  amount  than  this  was  in- 
sufficient. And  yet  sureties  have  been  pronounced  sufficient 
who  have  only  justified  to  the  amount  of  $60,000.  I  regard 
euch  a  justification  as  irregular.  The  application  for  a  stay  of 
proceedings  must,  therefore,  be  granted. 
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THE  UNITED  STATES  agt.  JOHN  C.  McAvoY. 

An  indictment,  in  other  respects  correct,  is  not  invalid  by  reason  of  not  contain- 
ing the  signature  of  the  district-attorney — -that  office  being  vacant  (by  death)  at 
the  time  the  indictment  was  found. 

New  -  York,  January  28th,  1860. 

THE  prisoner  in  this  case  was  indicted  and  convicted  for  set- 
ting fire  to  the  ship  Japan.  There  were,  at  the  same  time,  five 
others  indicted  and  convicted  for  various  felonies.  A  motion 
in  arrest  of  judgment  was  made,  in  the  several  cases,  on  the 
ground  that  the  indictments  were  not  valid,  as  they  did  not  con- 
tain the  signature  of  the  district-attorney,  the  office  being  va- 
cant at  the  time  the  indictments  were  found.  The  motion 
having  been  argued  by  counsel  for  the  prisoners,  and  the  dis- 
trict-attorney for  the  United  States,  Judge  BETTS,  assigned, 
Orally,  his  reasons  on  deciding  the  motion,  as  follows : 

The  main  objection  taken  by  the  prisoners'  counsel  to  the 
indictment  was,  that  the  grand  jury  originated  them  of  their 
own  accord,  and  that  they  were  brought  into  court,  and  the 
prisoners  were  put  to  trial  under  them,  without  the  signature 
of  a  district- attorney  being  affixed  to  the  indictments;  and 
that,  in  fact,  the  office  of  district-attorney  was  vacant  when  the 
grand  jury  acted  upon  the  cases,  and  found  and  brought  the 
indictments  into  court.  It  was  also  objected  that  the  indict- 
ments were  void  in  not  charging  that  the  various  offences,  be- 
ing felonies,  were  committed  feloniously. 

The  judge  observed,  that  the  facts  attending  the  course  of 
the  proceedings  in  the  cases  before  the  grand  jury,  had  been 
more  accurately  ascertained  since  the  trial  than  they  were 
known  to  the  court  at  the  time  the  motions  in  arrest  of  judg- 
ment were  first  presented.  The  grand  jury  were  empanneled 
and  sworn  during  the  lifetime  of  the  late  district-attorney  ;  all 
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the  prisoners  but  one  had  been  arrested  upon  these  charges, 
taken  under  the  directions  of  an  official  assistant-attorney  be- 
fore proper  magistrates,  and  examined  and  committed  by  sue* 
magistrates  for  trial  upon  these  charges,  before  the  grand  jury 
were  qualified  and  charged  by  the  court.     The  court  instructed 
the  grand  jury  explicitly  to  take  cognizance  of  these  commit- 
ments.    They  entered  upon  their  duties  on  the  7th  of  Decem- 
ber last,  having  some  of  these  papers  laid  before  them  by  the 
district-attorney  that  day,  and  how  far  they  proceeded  in  th 
Lion  upon  the  cases  on  the  7th  and  8th  of  December,  is  no 
made  to  appear  by  any  record  or  papers  in  court     On  the  night 
of  the  8th  of  December,  Mr.  Scdgwick,  the  distnct-attorney 
died,  and  on  the  4th  of  January  instant,  his  successor  assumed 
the  duties  of  office.     The  grand  jury  returned  the  b.lls  of 
dictment  into  court  December  21st,  and  on  the  10th  of  Janu- 
ary  the  official  assistant  of  the  present  district-attorney  called 
ur  >'  the  indictments,  had  the  prisoners  arraigned  in  court  who 
all  pleaded  not  guilty  to  the  indictments,  and  a  day  was  desig- 
nated by  the  court  for  their  trials.     No  exception  was  then 
taken  in  their  behalf  to  the  indictments.     The  grand  j  ur  v,  hav- 
in*  completed  their  business,  were  the  same  day  discharged  for 
the  term  by  the  court.     The  prisoners  were  put  upon  their  trial 
at  the  time  appointed,  and  no  exception  to  the  sufficiency  of 
the  indictments  was  taken  until  verdicts  of  guilty  were  ren- 
dered in  all  the  cases.     The  court,  upon  these  facts,  rule. 

f0ll°™c  grand  jury  did  not  originate  any  of  the  indictments 
of  their  own  motion  and  accord,  but  the  cases  were  submitted 
to  their  attention  and  action  by  the  express  instruct™ 


One  ease  was  actually  laid  before  the  jury  en  the  7th  of 
December  bv  the  then  district-attorney,  and  there  is  reason- 
able  gro-a  to  presume  that  all  the  other  cases  but  one  in  the 
Lme'condition  at  the'time,  were  also  brought  before  tl.  jury 
Tn  the  commitments  theretofore  made  by  magnates  during 
the  life  of  the  then  district-attorney. 

8.  McAvoy  alone  was  examined  and  committed  by  a  com- 
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inissioner  after  the  decease  of  Mr.  Sedg\vick,  and  the  indictment 
against  him  was  found  and  filed  in  court  whilst  the  office  of 
district-attorney  was  vacant,  but  the  grand  jury  were  charged 
by  the  court  to  inquire  into  all  cases  of  parties  imprisoned  for 
criminal  offences  against  the  laws  of  the  United  States,  and 
were  thus  empowered  to  take  cognizance  of  his  case. 

4.  The  signature  of  a  district-attorney  constitutes  no  part  of 
an  indictment,  and  is  only  necessary  as  evidence  to  the  court 
that  he  is  officially  prosecuting  the  delinquents  conformably  to 
the  duty  imposed  upon  him  by  statute. 

5.  The  appearance  in  court  of  the  district- attorney  on  the 
10th  of  January,  moving  the  arraignment  of  the  prisoners  and 
their  trial  under  these  indictments,  is  an  adoption  of  the  indict- 
ments by  him,  and  full  evidence  to  the  court  of  his  concurrence 
in  the  acts  of  the  grand  jury,  and  of  his  prosecuting  the  delin- 
quents in  the  name  of  the  United  States,  pursuant  to  the  au- 
thority and  directions  of  the  act  of  congress. 

6.  There  appears  to  be  no  power,  by  statute  or  usage,  con- 
ferred on  the  courts  of  the  United  States  to  recognize  a  suit, 
civil  or  criminal,  as  legally  before  them  in  the  name  of  the 
United  States,  except  the  same  is  instituted  and  prosecuted  by 
a  district- attorney  legally  appointed  and  commissioned  con- 
formably to  the  statute. 

7.  The  offence  of  wilfully  setting  fire  to  a  ship  at  sea,  with 
intent  to  burn  her,  being  charged  in  the  indictment  in  the 
words  of  the  statute  creating  the  crime,  the  allegation  is  suffi- 
cient without  adding  the  words  "  feloniously." 

The  motion  in  arrest  of  judgment  in  this  case,  and  all  the 
others  in  which  the  same  questions  are  involved,  is  accordingly 
denied. 
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Where  the  defendants  were  sued  on  an  executory  contract  for  the  purchase  of 
one  hundred  shares  of  the  Nicaragua  Transit  Company,  and  upon  the  trial  they 
oflfered  to  prove,  by  a  certified  copy  of  a  decree  of  the  Rivas  government,  that 
at  the  time  of  making  the  contract,  the  charter  of  the  company  and  all  its  priv- 
ileges had,  without  the  knowlego  of  the  defendants,  been  revoked  and  annulled, 
and  the  company  been  dissolved  and  abolished, 

Udd,  that  it  was  error  to  exclude  this  evidence.  The  stock  certificates  of  a  com- 
pany, and  the  promissory  notes  of  an  individual,  are  equally  choscs  in  ac- 
tion, and,  so  far  as  insolvency  is  concerned,  stand  on  the  same  footing ;  and, 
therefore,  an  executory  contract  for  the  purchase  of  such  certificates,  comes 
within  the  case  of  Benedict  agt.  Field  (16  N.  Y.  R.  595). 

Neio-Yorlc,  General  Term,  September,  1859. 

Present,  ROOSEVELT,  INGIIAIIAM  and  PRATT,  Justices. 

MOTION  for  a  new  trial,  on  judgment  on  report  of  referee. 

By  the  court — ROOSEVELT,  Justice.  The  defendants,  al- 
though partners,  carried  on  their  business  in  the  sole  name  of 
Fleming,  and  the  present  action  is  brought  on  the  following 
contract  made  bj  them  in  that  manner: 

"  100  shares  23  B.  30.          New- York,  March  4th,  1856. 

"  I  have  purchased  of  Isaac  Kipp,  Jr.,  one  hundred  (100) 
shares  of  the  stock  of  the  Nicaragua  Transit  Company,  at  twenty- 
three  (23)  per  cent,  payable  and  deliverable,  buyer's  option,  in 
thirty  days,  with  interest  at  the  rate  of  six  per  cent,  per  annum. 

A.  FLKMING." 

On  the  trial  before  the  referee,  the  defendants  offered  to  prove 
that  the  Rivas  government  made  a  certain  decree,  a  certified 
copy  of  which  was  produced  duly  authenticated,  and  that  this 
decree  was  promulgated  in  the  public  square  of  Granada,  the 
place  where  decrees  are  promulgated,  the  residence  of  the  gov- 
ernment, about  the  18th  of  February,  13  j6.  That  the  govern 
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ment  which  made  the  decree  was  the  government  at  the  time, 
and  had  full  power  and  right  to  make  such  decree,  and  that 
such  decree  had  been  carried  into  effect. 

The  referee,  however,  excluded  the  evidence,  and,  as  we 
think,  erroneously. 

Had  the  decree  been  admitted,  it  would  have  shown,  or  at 
least  would  have  tended  to  show,  that,  at  the  time  of  mak- 
ing the  contract,  the  charter  of  the  company  and  all  its 
privileges  had,  without  the  knowledge  of  the  defendants,  been 
"  revoked  and  annulled,"  and  the  company  itself  been  "  dis- 
solved and  abolished."  It  would,  in  other  words,  have  shown 
that  the  thing  contracted  for  had  substantially  no  existence. 
What  the  defendants  bought,  or  agreed  to  buy,  was  one  hun- 
dred shares  of  stock  in  a  living  company,  and  not  a  proportion- 
ate undivided  interest  in  the  remaining  assets  of  a  dead  com- 
pany in  the  hands  of  a  receiver. 

In  the  case  of  Benedict  agt.  Field  (16  New  •  York  Reports,  595), 
the  court  of  appeals  held  that,  upon  an  executory  contract  for 
the  delivery  of  goods,  to  be  paid  for,  on  arrival,  in  the  notes  of 
a  third  party,  if  that  party  becomes  insolvent  before  delivery, 
the  seller  is  not  bound  to  deliver  the  goods  and  accept  the  notes, 
although  the  notes  at  the  time  may  not  be  entirely  worthless. 
So  that  stating  the  transaction  in  another  form,  as  an  execu- 
tory purchase,  of  notes  to  be  delivered,  paid  for  in  goods  at  a 
future  time,  the.  authority  is  precisely  in  point.  The  notes  of 
an  individual  and  the  stock  certificates  of  a  company  are 
equally  choses  in  action,  and,  so  far  as  insolvency  is  concerned, 
stand  on  the  same  footing.  The  fact  that  the  insolvency  in 
the  present  case  occurred  before,  instead  of  afcor,  the  date  of 
the  contract,  can  make  no  difference,  as  the  defendants  had  no 
knowledge  of  the  revocation  until  a  subsequent  period. 

The  report  of  the  referee,  and  the  judgment  entered  thereon, 
should  be  set  aside,  and  a  new  trial  had,  costs  to  abide  the 
event. 
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SUPREME  COURT. 
HIRAM  JACKETT  agt.  HARRISON  JUDD. 

It  is  well  settled  that  the  party  entitled  to  costs,  is  to  have  them  under  and  bj 
virtue  of  the  statute  in  force  at  the  time  the  verdict  ia  rendered  ;  which  means 
at  the  time  tho  final  verdict  in  tho  cause  is  rendered. 

The  item  of  $10,  "for  all  subsequent  proceedings  before  trial,"  as  appears  by  th» 
weight  of  authority,  can  only  be  once  allowed,  when  the  issue  has  not  been 
changed",  although  now  trials  may  ).*.  re  been  had. 

No  more  than  $10  costs  can  bo  allow?  J  upon  a  motion  for  a  new  trial,  upon  a  COM 
or  exceptions  at  tho  special  term.  Such  a  proceeding  is,  in  no  sonso  a  trial,  aa 
defined  by  tho  Code.  (All  tiie  reported  cases  entertaining  different  views  on  this 
question  examined.) 

The  prevailing  party  on  appeal  to  the  general  term,  from  an  order  of  the  special 
term,  granting  or  refusing  a  new  trial,  is  entitled  to  $15,  before  argument,  and 
for  argument  $30.  (In  arriving  at  this  conclusion,  it  seems  that  the  clear,  con- 
cise and  compreftensive  language  which  generally  pei~uades  and  adorns  the  lers* 
style  of  the  Code,  has  been  concentrated  with  such  power  and  brilliancy  into  th« 
5th  subdivision  of  §  307,  that  the  judges  have  become  bewildered  in  tiie  construe* 
tion  of  that  sentence,  and  but  for  their  oath  of  office,  which  requires  them  to  decide 
upon  questions  judicially  brought  before  them,  would  have  been  quite  contented  to 
toy  they  were  entirely  unable  to  give  to  the.  loiter  part  of  that  subdivision  ANT 
construction  whatever.) 

Cattaraugus  Special  Term,  October,  1859. 

MOTION  that  clerk  re-adjust  costs. 

The  action  was  tried  at  the  August  circuit,  1856  ;  at  the 
April  circuit,  1857,  and  at  the  August  circuit,  1857,  when  tho 
plaintiff  had  a  verdict.  The  defendant,  upon  exceptions,  ob- 
tained at  special  terrh,  an  order  granting  a  new  trial,  costs 
to  abide  event.  Upon  appeal  to  the  general  term,  the  order 
was  affirmed  with  costs  to  abide  the  event.  The  action  was 
again  tried  at  the  June  circuit,  1859,  and  the  defendant  had  a 
verdict.  The  items  of  costs,  objected  to  by  the  plaintiff  and 
allowed  by  the  clerk,  are  specified  in  the  opinion. 


C.  C. 

A.  G.  RlCE,  /or  defendant. 
VOL.  XVIII.  25 
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MARVIN,  Justice.  The  bill  contains  for  the  August  circuit, 
1856,  the  items,  before  notice  of  trial  $10,  for  all  subsequent 
proceedings  before  trial  $10,  for  trial  of  issue  of  fact  $20.  The- 
items  are  the  same  for  all  the  subsequent  circuits,  except  tho 
item  before  notice  of  trial  $10.  This  is  omitted.  The  plain- 
tiff objected  that  the  items  of  costs  at  the  August  circuit  in 
1856,  could  only  be  allowed  at  the  rate  then  existing ;  also, 
that  the  item  for  all  subsequent  proceedings  before  trial,  could 
only  be  once  allowed  The  clerk  overruled  these  objections. 
These  items  are  according  to  the  law  as  it  existed  at  the  time 
the  action  was  last  tried  and  the  defendant  had  a  verdict.  It 
is  settled  that  the  party  entitled  to  costs,  is  to  have  them  under 
and  by  virtue  of  the  statute  in  force  at  the  time  the  verdict  is 
rendered  (3  Den.  173 ;  4  W.  210  ;  14  How.  357,  279 ;  15  id. 
121,  156  ;  5  Abb.  219.) 

In  this  case,  as  there  was  a  verdict  at  the  August  circuit, 
1856,  it  is  argued  that  all  costs  previous  to  that  time,  should 
'.be  according  to  the  specifications  of  the  statute  then  existing. 
That  verdict  was  set  aside.  We  must  be  governed  by  the  law 
-existing  at  the  time  the  final  verdict  is  rendered.  (See  opinion 
O/JEWETT,  «7,  in  3  Denio,  174.)  In  that  case,  the  cause  had 
been_several  times  tried,  and  one  judgment  of  the  supreme  court 
had  been  reversed  by  the  court  for  the  correction  of  errors. 

The  objection  to  the  repetition  of  the  item  for  all  subsequent 
proceedings  before  trial,  was  well  taken.  The  weight  of  au- 
thority is,  that  this  item  can  be  allowed  but  once,  when  the 
issue  has  -not  been  changed.  (Perry  agt.  Livingston,  6  How. 
404,  also  403.)  The  cases  5  How.  336 ;  6  How.  413  ;  8  How. 
271 ;  15  How.  121 ;  2  Abb.  300,  were  upon  the  trial  of  issues 
of  law,  and  when  the  defeated  party  was  allowed  to  amend  on 
the  payment  of  costs. 

The  bill. contains  the  items  for  the  special  term,  before  no- 
tice of  argument  $15,  on  argument  of  exceptions  $30.  For  the 
general  term,  the  items  as  corrected  by  the  defendant's  attor- 
ney, at  the  time  of  adjustment,  are,  before  argument  $10,  ar- 
gument $15,  clerk's  trial  fee  $1,00,  printing  points  $2.50. 

The  plaintiff  objected  that  none  of  these  items  could  be 
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allowed,  or  any  costs,  as  the  orders  of  tlie  special  and  general 
terms,  did  not  specify  the  amount  to  be  paid.  He  also  claimed 
that  if  any  costs  were  allowable,  they  could  not  exceed  $10  at 
the  special,  and  $10  at  the  general  term. 

The  questions  thus  raised  have  long  been  embarrassing,  and 
still  are,  unless  as  to  the  costs  upon  appeal  to  the  general  term, 
the  amendment  of  1858,  to  subdivision  5  of  section  307  of  the 
Code,  has  removed  the  difficulty. 

Let  us  first  inquire  to  what  costs  the  prevailing  party  is  en- 
titled for  the  proceedings  in  the  special  term.  The  Code,  as 
revised  in  1849,  specified  the  costs  to  be  allowed  in  an  action, 
when  the  defendant  failed  to  answer,  and  judgment  was  had, 
and  then  at  once  proceeded  to  specify  the  allowances  to  be 
made  when  issue  had  been  joined  and  a  trial  had  been  had. 
The  allowances  on  appeal,  except  to  the  court  of  appeals,  are 
then  specified,  and  the  cases  mentioned  in  section  349  are  ex- 
cluded or  designed  to  be,  as  all  agree.  (Code,  §  307.)  A  cir- 
cuit or  term  fee  of  $10  is  given,  and  a  like  sum  to  the  adverse 
party,  on  postponing  a  trial.  By  section  315,  it  was  provided 
that  costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the 
court,  not  exceeding  ten  dollars.  It  was  declared  that  "  an 
application  for  an  order  is  a  motion,"  and  that  "  every  direc- 
tion of  a  court  or  judge,  made  or  entered  in  writing,  and  not 
included  in  a  judgment,  is  denominated  an  order."  (Sections 
400,  401.) 

Nothing  was  said  in  the  Code,  of  costs  upon  a  motion  for  a 
new  trial  upon  a  case,  or  upon  exceptions.  Issues  were  care- 
fully defined.  They  u  arise  upon  the  pleadings,"  and  are  of 
law  or  of  fact,  the  former  raised  by  demurrer,  and  the  latter  by 
controverting  the  matter  of  fact  previously  alleged  by  the  ad 
verse  party.  It  is  declared  that  a  trial  is  the  judicial  examin 
ation  of  the  issues  between  the  parties,  whether  they  be  issues 
of  law  or  of  fact.  The  reason  why  I  am  referring  thus  par- 
ticularly to  these  provisions  of  the  Code,  will  be  presently  seen. 
There  was  no  provision  in  section  349,  permitung  an  appeal 
from  an  order  "  when  it  grants  or  refuses  a  new  trial,  or  when 
it  sustains  or  overrules  a  demurrer."  Of  course,  in  the  latter 
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case,  the  appeal  was  from  the  judgment,  and  the  case  was  pro- 
vided for  in  section  307,  giving  specific  items  of  costs. 

The  provision  above  quoted  was  first  inserted  in  section 
349  by  the  amendments  of  1851,  and  that  part  of  section  307, 
relating  to  costs  on  appeal,  was  so  amended  as  not  to  apply 
"to  appeals  from  an  order  granting  or  denying  a  non-enumer- 
ated motion."  I  think  this  was  the  first  appearance  in  the  Code 
of  the  term  non-enumerated  motion.  In  this  state  of  the  law, 
Ellsworth  agt.  Gooding  (8  How.  1)  was  decided  by  Justice 
HARRIS.  He  held  that  a  motion  for  a  new  trial,  on  a  case  or 
bill  of  exceptions,  was  not  a  non- enumerated  motion,  and  that 
section  315  had  no  application  to  such  a  case,  and  if  no  other 
provision  could  be  found,  which  was  applicable,  no  costs  upon 
such  a  motion  could  be  allowed.  He  then  brought  the  case 
within  the  provisions  allowing  a  specific  fee  for  the  trial  of  an 
issue,  and  he  allowed  the  costs  of  a  trial  at  the  special  term  ; 
and  upon  the  appeal  from  the  order  of  the  special  term  to  the 
general  term,  he  allowed  the  costs  given  upon  an  appeal  from 
a  judgment  $15  and  $30,  holding  that  the  appeal  was  under 
section  349. 

Van  Schaick  agt.  Winne  (8  How.  5)  was  decided  a  few 
month1?  after,  by  the  same  learned  judge.  The  legislature,  at 
its  session  in  1852,  had  again  amended  that  part  of  section  307, 
relating  to  costs  on  appeal,  so  as  to  exclude  the  cases  men- 
tioned in  section  349,  thus  getting  rid  of  the  unfortunate  term, 
non-enumerated  motion.  As  the  law  then  stood,  Justice  HAR- 
RIS very  properly  held  that  the  costs  as  upon  appeal  ($15  and 
$30),  could  not  be  given  upon  an  appeal  from  an  order  of  the 
special  term  overruling  a  demurrer.  He  held,  however,  that 
the  costs  upon  appeal  were  the  costs  of  a  trial  of  an  issue  of 
law,  instead  of  mere  motion  costs.  He  also  laid  down  the  rule 
that  as  often  as  the  cause  was  examined  by  the  court,  whether 
upon  a  motion  for  a  new  trial  upon  a  case  or  exceptions,  or  upon 
appeal  from  the  order  of  a  special  term,  granting  or  denying  a 
new  trial,  or  sustaining  or  overruling  a  demurrer,  the  prevail- 
ing party  was  entitled  to  the  costs  given  upon  a  trial.  Justice 
,  in  Nellis  agt.  De  Forrest  (6  How.  413),  had  decided 
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that  only  ten  dollars  could  be  allowed  upon  appeal  from  an  or- 
der overruling  or  sustaining  a  demurrer.  Justice  HARRIS 
noticed  and  overruled  this  decision.  These  decisions  were 
made  in  1852.  In  Hanar  and  wife  agt.  Danfortfi  (8  How.  448), 
Justice  PARKER  held,  that  a  trial  fee  was  proper  upon  the  mo- 
tion at  special  term  for  a  new  trial  upon  a  case,  citing  the 
cases  supra  (8  How.  1  and  5.) 

In  Moore  ngt.  Cockroft  (9  How.  479),  it  was  held  at  general 
term,  in  the  second  district,  that  the  argument  of  a  motion  for 
a  new  trial  on  a  case,  at  special  term,  was  neither  an  issue  of 
law  or  fact,  and  that  the  only  costs  that  could  be  allowed  were 
$10,  in  the  discretion  of  the  court.  No  notice  is  taken  in  the 
opinion  of  the  previous  cases.  In  Wilcox  agt.  Curtis*  (\Q  How. 
91),  it  was  held  by  Justice  CRIPPEN,  that  the  plaintiff  succeed- 
ing, at  general  term,  upon  a  verdict  subject  to  the  opinion  of 
the  court  upon  a  case,  was  entitled  to  a  trial  fee  $15,  of  an 
issue  of  law.  He  cites  no  authorities,  but  refers  to  several  sec 
tions  of  the  Code  and  the  rules.  He  held  tliat  it  was  an  enu 
meraled  motion  under  the  rules. 

In  The  Mechanics'  Banking  Association  agt.  Kiersted  (10  How. 
400),  it  was  held,  by  Justice  BOSWORTIJ,  of  the  superior  court 
of  the  eity  of  New-York,  that  the  fee  as  for  the  trial  of  an  issue 
of  fact,  was  proper  upon  a  motion  at  special  term,  for  a  new 
trial  on  a  case.  He  held  that  the  proceeding  was  substantially 
a  trial,  as  defined  by  the  Code.  He  cites  Ellsworth  agt.  Good- 
ing,  an'l  llanar  agt.  Danforth,  supra,  but  does  not  notice 
Moore  agt.  Cockcrofl,  supra.  In  TJie  Potsdam  and  Watertown 
Railroad  Company  agt.  Jacobs  (10  IIow.  453),  Justice  HUB- 
BARD  held,  that  on  a  motion  for  a  new  trial  upon  exceptions 
ordered  to  be  first  heard  at  general  term,  the  prevailing  party 
could  only  have  motion  costs,  in  the  discretion  of  the  court. 
He  cited  and  commented  upon,  and  disapproved  Ellsworth  agt 
Gooding.  He  docs  not  refer  to  any  of  the  other  c:iS3d. 

I  think  I  have  noticed  all  tho  cases  in  this  court  touching 
the  question  under  consideration,  viz.,  what  costs  a  prevailing 
party  is  entitled  to,  upon  a  motion  for  a  new  trial  upon  a  case 
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Jit  special  term,  and  I  submit  that  it  would  be  difficult  to  say 
where  the  mere  weight  of  authority  is. 

The  decisions  were  made  by  able  judges.  Moore  agt.  Cock- 
roft,  was  a  general  term  decision,  and  precisely  in  point.  One 
of  the  cases  decided  by  Justice  HARRIS,  arose  upon  demurrer, 
and  the  issue  upon  the  appeal  was  the  same  as  at  special  term, 
and  undoubtedly  an  issue  of  law,  as  defined  by  the  Code.  "With- 
out stopping  to  balance  the  weight  of  these  authorities,  I  will 
say  that  in  this  district,  we  have  constantly  held  that  only  mo- 
tion costs  could  be  allowed.  After  a  careful  examination  of 
the  question,  I  am  confirmed  in  the  opinion  that  only  motion 
costs  can  be  allowed ;  that  a  motion  for  a  new  trial  upon  a  case 
tan  in  no  sense  be  regarded  as  a  trial,  certainly  not,  as  a  trial 
is  defined  by  the  Code. 

The  decision  of  Ellsworth  agt.  Gooding  may  have  been  right 
as  to  the  costs  upon  appeal,  as  the  Code  then  was,  as  costs 
were  given  in  all  appeals,  except  from  orders  granting  or  de- 
ay  ing  a  "non-enumerated  motion."  The  judge  was  called 
upon  to  decide  whether  a  motion  for  a  new  trial  upon  a  case, 
was  a  non-enumerated  motion,  and  it  was  very  properly  held 
that  it  was  not,  but  going  back  to  the  old  practice  (and  the 
use  of  the  term  in  the  Code  rendered  it  necessary  to  resort  to 
the  old  distinctions),  it  was  correctly  held,  that  such  motion 
was  an  enumerated  motion. 

But  the  learned  justice,  in  my  opinion,  erred  in  holding  that 
any  other  than  motion  costs  could  be  allowed  for  the  proceed- 
ings in  the  special  term.  The  use  of  the  term  non-enumerated 
motion,  in  the  Code  of  1851,  had  no  effect  upon  the  question  of 
costs  of  the  special  term  ;  it  only  affected  the  question  of  costs 
upon  appeal.  At  the  next  session  of  the  legislature,  the  blun- 
der in  using  the  term  "  non- enumerated  motion,"  was  corrected, 
and  all  the  cases  mentioned  in  section  349,  were  excluded  from, 
the  provision,  in  section  307,  giving  costs  upon  appeal.  And 
after  the  amendment  of  1852,  it  is  agreed  by  all  that  no  costs 
could  be  allowed  on  appeal  or  at  the  special  term,  other  than 
motion  costs,  unless  the  proceeding  could  be  regarded  as  a  trial. 
I  have  examined  the  opinion  of  brother  HARRIS,  in  Van  Schaick 
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agt.  Winne,  with  care,  and  I  do  not  find  that  his  mind,  at  tho 
time,  was  directed  at  all  to  the  definitions  given  by  the  Coda 
of  issues  and  a  trial.  Had  it  been,  I  am  quite  confident  ha 
would  have  discovered  what  I  regard  as  error  in  his  opinion. 
He  refers  to  sections  349  and  315,  and  he  supposes  that  these 
sections  related  to  non-enumerated  motions  only ;  that  is,  prior 
to  the  amendment  of  1851,  giving  an  appeal  from  an  order 
"  which  grants  or  refuses  a  new  trial."  &c. ;  and  when  this 
amendment  was  made,  inserting  in  section  349  a  class  of  case* 
previously,  or  rather  under  the  old  practice,  known  as  enumer- 
ated motions,  the  learned  justice  thought  that  they  ought  not  to 
be  subject  to  section  315,  relating  to  motion  costs,  and  unless 
they  were,  then  no  costs  could  be  allowed,  unless  they  were  re- 
garded as  frials.  The  error  consisted  in  keeping  up  a  distinc- 
tion in  motions,  and  withdrawing  one  class  of  motions  from 
the  provisions  of  the  Code,  giving  in  the  discretion  of  the  court, 
costs  upon  motions. 

The  Code  does  not  distinguish  motions  into  enumerated  and 
non-enumerated,  but  it  gives  a  clear  and  comprehensive  defini- 
tion of  an  order  and  a  motion,  viz. :  "  Every  direction  of  a 
court  or  judge,  made  or  entered  in  writing,  and  not  included 
in  a  judgment,  is  denominated  an  order."  "An  applicatioa 
for  an  order  is  a  motion."  (§§  400,  401.)  Can  it  be  doubted 
that  an  application  for  a  new  trial,  made  upon  a  case  or  upon 
exceptions  at  a  special  term,  is  a  motion  ?  And  can  it  ba 
doubted,  when  the  court  directs  a  new  trial  or  denies  it,  and 
the  direction  of  the  court  is  entered  in  writing,  that  it  is  an  or- 
der? An  application  for  a  new  trial  upon  a  case  or  upon  ex- 
ceptions, has  always  been  called  and  known  as  a  motion,  and 
the  decision  upon  the  motion  has  always  been  known  as,  and 
called  an  order.  The  Code  gives  us  the  definition  of  a  judg- 
ment It  "  is  the  final  determination  of  the  rights  of  the  par- 
ties in  the  action."  (§  245.)  The  proceedings  in,  and  the 
results  of  an  application  or  motion  for  a  new  trial  upon  a  case, 
come  clearly  within  the  definitions  of  a  motion  and  an  order. 
Again,  is  there  not  still  greater  difficulty  in  bringing  such  pro- 
ceedings and  results  within  the  definition  of  a  trial,  as  given  in 
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the  Code  ?  "A  trial  is  the  judicial  examination  of  the  issues 
of  law  or  fact."  (§  252.)  What  are  issues  ?  The  Code  in- 
forms us,  "  issues  arise  upon  the  pleadings,  when  a  fact  or  con- 
clusion of  law  is  maintained  by  one  party,  and  controverted  by 
the  other." 

They  are  of  law  or  of  fact.  The  Code  informs  us  how  these 
issues  are  to  be  tried.  An  issue  of  law  must  be  tried  by  the 
court,  unless.it  be  referred.  Certain  issues  of  fact  must  be  tried 
by  a  jury,  unless  a  jury  trial  be  waived;  other  issues  of  fact 
are  triable  by  the  court,  which  may,  however,  order  them  to 
be  tried  by  a  jury,  or  may  under  certain  circumstances  refer 
them  to  be  tried  by  a  referee.  Again,  all  issues  of  fact  triable 
by  a  jury  or  by  the  court,  must  be  tried  before  a  single  judge, 
at  a  circuit  court,  if  by  jury,  otherwise  at  a  circuit  or  special 
term.  Either  party  may  give  notice  of  trial.  The  Code  pro- 
ceeds to  give  directions  relating  to  the  trial  by  jury,  by  the 
court,  and  by  referees.  It  has  always  seemed  to  me,  on  reading 
these  provisions,  that  it  is  impossible  to  bring  the  proceedings 
always  known  as,  and  called,  "  an  application,  or  motion  for  a 
new  trial  upon  a  case,"  within  them.  Such  a  proceeding  was 
never  designated,  called  or  known  in  law  as  a  trial,  much  less 
as  a  trial  of  an  issue  of  fact,  joined  by  the  parties,  through  the 
instrumentality  of  pleadings ;  and  I  submit,  with  great  defer- 
ence, that  to  call  such  proceeding  a  trial  of  an  issue  of  fact,  is 
to  confound  language,  and  render  our  law  definitions  and  terms 
useless,  indeed  worse  than  useless,  instruments  of  confusion. 

In  my  opinion,  no  more  than  $10  costs  can  be  allowed  upon 
a  motion  for  a  new  trial,  upon  a  case  or  exceptions  at  the  spe- 
cial term.  Such  a  proceeding  is,  in  no  sense,  a  trial  as  defined 
by  the  Code. 

To  what  costs  is  the  prevailing  party  entitled  upon  the  ap- 
peal to  the  general  term  from  the  order  of  the  special  term, 
granting  or  refusing  a  new  trial  ?  Prior  to  the  amendments  to 
the  Code  of  1858,  I  should  have  said,  as  was  constantly  held 
in  this  district,  that  motion  costs  only  could  be  allowed  in  the 
general  term.  By  the  amendment,  the  5th  subdivision  of  sec- 
tion 307,  after  specifying  the  costs  of  appeal,  before  argument 
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$15,  for  argument  $30,  reads  thus :  "  and  the  same  costs  shall 
be  allowed  to  either  party  before  argument,  and  for  argument 
on  application  for  judgment  upon  special  verdict,  or  upon  ver- 
dict subject  to  the  opinion  of  the  court,  as  for  a  new  trial  on  a 
case  made,  and  in  cases  where  exceptions  are  ordered  to  be 
heard  in  the  first  instance  at  a  general  term,  under  the  provi- 
sions of  section  265."    What  is  here  meant?     I  may  as  well 
say  frankly,  I  do  not  know;  nevertheless,  I  am  to  say,  and  de- 
cide judicially,  what  the  meaning  is,  unless  I  shall  conclude 
that  it  is  incapable  of  construction.     I  have  been  inclined  to 
hold  that  the  standard  for  the  three  cases  specified,  was  the 
costs  "  for  a  new  trial  on  a  case  made,"  and  that  the  amend- 
ment had  not,  in  the  least,  affected  the  question  as  to  the  amount 
of  costs  to  be  allowed  upon  an  appeal  from  an  order  granting 
or  denying  a  new  trial  upon  a  case.     This  construction  would 
leave  open  the  question,  about  which  judges  have  so  much  dif- 
fered, and  of  course  leave  the  three  cases  mentioned  in  the 
amendment,  in  the  same  dilemma.     I  have  learned  from  the 
secretary  of  state,  that  the  statute  is  correctly  printed.     I  have 
come  to  the  conclusion  that  it  was  the  intention  of  the  legis- 
lature to  take  all  the  cases  mentioned  from  the  provisions  re- 
lating to  motion  costs  only.     After  much  reflection  and  per- 
plexity, and  after  consulting  my  brot)-~:rs  GREENE  and  DAVIS, 
and  an  able  judge  in  another  district,  I  have  come  to  the 
conclusion  that  the  legislature  intended  to  provide  the  same 
costs  as  upon  appeal  from  a  judgment,  before  argument  and 
for  argument,  in  the  four  cases,  viz. :  upon  an  application  for 
judgment  upon  a  special  verdict,  upon  a  verdict  subject  to  the 
opinion  of  the  court,  upon  a  motion  for  a  new  trial  upon  a 
case  made,  and  in  cases  where  exceptions  are  ordered  to  be 
heard  in  the  first  instance  at  a  general  term.     I  admit  that  this 
is  taking  more  liberty  with  the  language  of  the  statute  than  I 
like  to  take,  but  I  submit  that  if  construed  at  all,  this  is  the 
better  construction.     A  reference  to  the  amendment  to  this 
subdivision,  made  in  1857,  may  be  of  some  service.     That 
amendment  consisted  in  adding  the  provision  relating  to  costs 
in  cases  ordered  to  be  heard  in  the  first  instance  at  a  general 
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term,  and  giving  the  same  costs  ia  that  case,  as  upon  appeals 
generally,  viz.,  $15  and  $30. 

In  making  the  amendment  in  1858,  the  language,  "  an  ap 
plication  for  judgment  upon  special  verdict,  or  upon  verdict 
subject  to  the  opinion  of  the  court,  as  for  a  new  trial  on  a  case 
made,"  was  inserted,  leaving  the  provision  of  1857,  relating  to 
costs  in  cases  where  exceptions  were  ordered,  &c.,  slightly 
amended,  to  stand  as  the  last  clause  of  the  sentence.  I  do  not 
suppose  that  the  legislature  intended  to  reduce  the  costs  in  the 
case  provided  for  by  the  amendment  of  1857,  but  I  suppose 
the  intention  was  to  put  the  three  new  cases  specified  in  the 
amendment  of  1858,  upon  the  same  footing.  It  is  true  that 
the  language  "  except  appeals  in  the  cases  mentioned  in  sec- 
tion 349,"  was  left  to  stand,  without  noticing  the  incongruity. 
The  word  "as,"  before  "  for  a  new  trial,  &c,"  creates  the  dif- 
ficulty. If  this  word  were  "and"  or  "or,"  the  difficulty 
would  cease.  The  language  would  then  be.  as  it  now  is, 
very  elliptical.  Several  readings  have  been  suggested.  One- 
of  them  omits  the  words  "  as  for  a  new  trial,"  thus  improving 
the  language  and  providing  for  three  cases  only. 

The  better  reading  probably  is,  the  same  costs  shall  be  al- 
lowed to  either  party  before  argument,  and  for  argument,  on 
application  for  judgment  upon  special  verdict,  or  on  applica- 
tion for  judgment  upon  a  verdict  subject  to  the  opinion  of  the 
court  (upon  a  case  to  be  made),  as  also  an  application  for  a 
new  trial  on  a  case  made,  and  in  cases  where  exceptions,  &c. 
I  shall  not  argue  the  question.  I  confess  I  am  not  satisfied 
with  any  construction  that  has  occurred  to  me,  or  that  has  been 
suggested ;  and  if  any  construction  shall  hereafter  be  given 
to  the  language  so  unfortunately  used,  more  satisfactory,  I 
£-hall  give  to  it  my  cheerful  assent. 

The  result  to  which  I  have  come  gives  to  the  defendant — 
the  prevailing  party — upon  the  appeal,  in  the  general  term, 
before  argument  $15,  for  argument  $30.  The  clerk  will  re- 
adjust the  costs,  accordingly. 
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SUPERIOR  COURT. 

CHARLES  MALLORY  and  others  agt.  THE  COMMERCIAL  INSUR- 
ANCE COMPANY. 

On  an  American  vessel  leaving  tho  port  of  New- York  for  a  trading  voyage  around 
the  world,  a  time  policy  of  insurance  on  her  freight  was  taken  out,  containing 
the  following  restrictive  clause : 

"To  be  conflned  to  the  trade  between  Atlantic  ports  of  tho  United  States,  or  the 
ports  of  Liverpool,  London  and  Havre,  and  the  Pacific  ocean,  China  seas,  in- 
cluding Australia,  Van  Dieman's  Land,  and  ports  in  the  Indian  ocean." 

Held,  on  the  trading  voyage  having  been  made  to  San  Francisco,  to  Australia  to 
Hong  Kong,  to  Bombay,  to  Liverpool,  and  from  thence  to  New- York  (having 
been  lost  in  sight  of  the  American  shore),  that  she  was  as  much  within  the  re- 
stricted clause  by  coming  home  direct  from  Liverpool  to  New- York,  as  she 
would  have  been  by  sailing  around  Capo  Horn  to  San  Francisco  or  to  tho 
Indian  ocean,  and  from  thence  to  New- York.  The  company  held  liable. 

New-  York  Special  Term,  January,  1860. 

THIS  was  an  action  on  a  policy  on  freight  on  the  ship  Sam- 
uel Willetts,  and  was  tried  before  Justice  PIERREPONT,  who 
rendered  the  following  decision : 

PIERREPONT,  J.  This  American  vessel  left  New- York  on 
a  trading  voyage  around  the  world,  and  the  plaintiffs,  through 
their  agents,  J.  D.  Fish  &  Co.,  took  out  a  time  policy  on  her 
freight,  containing  the  following  clause :  "  To  be  confined  to 
the  trade  between  Atlantic  ports  of  the  United  States  or  the 
ports  of  Liverpool,  London  and  Havre,  and  the  Pacific  ocean, 
China  seas,  including  Australia,  Van  Dieinan's  Laud,  and  ports 
in  the  Indian  ocean,"  &c. 

The  ship  proceeded  to  San  Francisco,  to  Australia,  to  Hong 
Kong,  to  Bombay,  and  thence  to  Liverpool,  trading  mean- 
while. From  Liverpool  she  sailed  for  New-York,  and  was 
lost  in  5-ight  of  the  American  shore. 

It  is  conceded  that  the  defendants  would  have  been  liable 
in  the  absence  of  the  restrictive  clause  which  is  written  in  the 
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policy.  It  is  also  conceded  that  if  the  vessel  had  proceeded 
from  Bombay  to  New-York,  and  the  loss  had  happened  at  the 
identical  point  where  it  did  in  this  case  happen,  that  then  the 
defendants  would  have  been  liable. 

It  is  further  conceded,  that  in  all  her  wanderings,  from  the 
time  she  left  New- York,  to  the  hour  she  sailed  from  Liverpool 
on  her  return  to  New- York,  she  was  covered  by  the  policy. 
But  it  is  claimed  that  when  at  Liverpool  she  had  no  way  of 
returning  home  under  the  policy  except  to  return  to  "  the 
China  seas,"  "  Australia,"  "  Van  Dieman's  Land,"  "  the  In- 
dian ocean,"  or  to  some  port  on  the  Pacific  ocean,  and  thence 
home  to  New- York. 

Whether  this  view  of  the  defendants  is  correct  or  not,  do 
pends  upon  the  true  construction  of  the  written  restrictions  in 
the  policy. 

If  the  vessel,  having  gone  to  San  Francisco,  Australia,  Hong 
Kong,  Bombay,  and  from  thence  to  Liverpool  on  her  way 
home,  was  not  confining  herself  "  to  the  trade  "  meant  in  the 
restrictive  clause  of  the  policy,  then  the  defendants  are  right, 
and  the  plaintiffs  cannot  recover. 

It  is  very  clear  that  she  was  in  the  restricted  "  trade  "  up 
to  the  moment  that  she  left  Liverpool  for  her  home  in  New- 
York,  and  that  if  she  had  sailed  from  Liverpool  around  Cape 
Horn  to  San  Francisco,  and  from  thence  to  New- York,  she 
would  still  have  continued  in  the  restricted  4{  trade  "  indicated 
in  the  policy. 

The  sole  question  then  is,  whether,  by  coming  home  direct 
from  Liverpool  to  New- York  instead  of  round  by  China  or 
San  Francisco,  she  went  out  of  the  "  trade  "  wilhin  which  she 
was  by  the  policy  restricted. 

No  foreign  words  or  technical  terms  are  used  in  this  written 
clause  of  the  policy;  the  words  are  all  English,  of  every  day 
use,  and  of  import  well  understood.  What  do  they  mean 
when  used  in  this  policy  to  restrict  the  trade  of  this  vessel  on 
her  voyage  around  the  world  ? 

I  am  quite  satisfied  that  no  party  to  this  policy  supposed, 
when  the  policy  was  written,  that  the  vessel  could  not  stop  at 
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Liverpool  on  her  return  voyage  from  China,  and  sail  from  that 
port  direct  to  New- York,  without  passing  beyond  the  restricted 
limits  of  trade  mentioned  in  the  policy. 

I  am  quite  persuaded  that  no  intelligent  shipping  merchant 
in  the  city  of  New- York,  on  receiving  such  a  policy  as  this, 
would  suspect  that  the  restrictive  clause  would  prevent  tho 
vessel  on  the  return  home  from  China  on  her  "  round  voy- 
age," from  taking  cargo  at  Liverpool  direct  for  New- York. 

I  think  that  a  vessel  so  trading  is  Avithiu  "  the  trade  "  to 
which  she  is  restricted  by  the  policy. 

If  there  were  any  custom  or  usage  which  could  control  this 
natural  understanding  derived  from  the  plain  import  of  tho 
words  employed,  it  would  have  been  easy  to  have  shown  it  by 
shipping  merchants  familiar  with  this  trade.  But  no  sugges- 
tion of  such  usage  was  made,  and  no  evidence  of  such  mer- 
chants was  oifered.  To  the  question  which  was  asked  of  tho 
insurance  officer  about  the  course  of  trade,  no  basis  was  laid, 
and  no  evidence  of  his  knowledge  or  capacity  to  speak  on  that 
subject  was  prepared,  and  the  question  was  excluded. 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 


SUPEEME  COURT. 

DAVID  WILKLOW  agt.  JOHN  J.  BELL,  DANIEL  D.  BELL  and 
MEEKER  GORHAM. 


Where  in  an  action  against  the  maker  and  indorsera  of  a  promissory  note,  the 
defendants  put  in  separate  answers  and  defend  separately,  aud  the  plaintiff  re- 
covers a  verdict  against  the  maker  only,  and  the  other  defendants  have  a  ver- 
dict in  their  favor,  the  latter  cannot  tax  their  costs  against  the  plaintiff  of 
course ;  but  must,  under  section  306,  make  application  to  tho  court,  for  an 
award  of  costs.  (Thit  agrees  with  Bank  of  Attica  agt.  Wolf,  ante,  p.  102;  and 
Zink  agt.  AUenburg,  ante,  p.  103,  all  general  term  decisions  decided  in  Septem- 
ber, 1S5D.) 
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Albany  General  Term,  September,  1859. 

WRIGHT,  GOULD  and  HOGEBOO:M,  Justices. 

THE  plaintiff  sued  John  J.  Bell  as  the  maker,  and  Daniel 
D.  Bell  and  Meeker  Gorham  as  the  indorsers  of  a  promissory 
note,  in  this  action.  They  all  defended,  having  put  in  separate 
answers.  The  cause  was  tried  at  the  Ulster  circuit. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  against 
John  J.  Bell,  and  against  the  plaintiff  in  favor  of  the  defend- 
ants Daniel  D.  Bell  and  Meeker  Gorham.  The  latter  there- 
upon entered  judgment  for  their  costs,  without  application  to 
the  court,  or  an  award  of  costs  in  their  favor.  The  plaintiff 
objected  unsuccessfully  to  the  taxation,  and  the  judgment  being 
perfected,  moved  at  the  Poughkeepsie  special  term  to  set  aside 
the  judgment  as  irregular  for  that  reason,  which  motion  was 
denied,  and  the  plaintiff  thereupon  appeals  to  this  court. 

E.  COOKE,  for  plaintiff. 
C.  SWANj^br  defendants. 


By  the  court  —  HOGEBOOM,  Justice.  By  the  terms  of  sec- 
tion 30-i  of  the  Code,  costs  are  allowed,  of  course,  to  the  plain- 
tiff upon  a  recovery  in  the  actions  therein  mentioned  —  which 
are  the  ordinary  common  law  actions  —  with  certain  exceptions 
Dot  material  to  be  noticed.  And  as  no  discrimination  is  ex* 
pressly  made  between  cases  where  the  plaintiff  recovers  against 
all  of  the  defendants,  and  where  he  recovers  only  against  some 
of  them,  and  as  no  other  provision  is  made  for  his  costs  in  the 
latter  contingency  against  the  unsuccessful  defendants,  it  is 
perhaps  fair  to  presume,  and  has  been  taken  for  granted  if  not 
expressly  adj  udicated  in  several  cases,  that  in  such  contingency 
the  plaintiff'  is  entitled  to  costs  against  the  party  against  whom 
he  obtains  a  recovery  of  damages. 

Section  805  allows  costs  of  course,  to  the  defendant  in  the 
same  actions,  unless  the  plaintiff  is  entitled  to  costs  therein. 
This  language  has  been  construed  to  apply  to  the  parties  dis- 
tributive^ as  well  as  collectively  —  that  is,  to  entitle  the  defending 
party  to  costs  not  only  where  there  is  a  sole  defendant,  or  where 
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there  are  several  defendants,  all  succeeding  against  the  plain- 
tiff, but  also  where  one  or  more  of  several  defendants  succeed 
against  the  plaintiff,  the  others  being  unsuccessful.  (Decker 
agt  Gardiner,  4  Seld.  29 ;  Daniels  agt.  Lyon,  6  Seld.  549 ; 
Brown  agt.  Bowen,  16  How.  544.) 

Were  there  no  other  provision  of  the  Code,  these  adjudica- 
tions would  be  decisive  of  the  present  case,  and  would  entitle 
the  successful  defendants  to  a  judgment  for  costs  as  a  matter 
of  course.  But  there  is  another  section,  the  effect  of  which  is 
to  be  considered. 

Section  306  provides  that  "  in  other  actions  costs  may  be 
allowed  or  not,  in  the  discretion  of  the  court."  So  far  there  is 
no  ambiguity,  and  the  language  is  expressly  limited  to  other 
actions.  Following  this  clause  in  the  section  in  question,  as  it 
stood  before  the  amendment  of  1851,  the  section  proceeded  as 
follows :  "  when  there  are  several  defendants  not  united  in  in- 
terest, and  making  separate  defences  by  separate  answers,  and 
the  plaintiff  fails  to  recover  judgment  against  all,  the  court  may 
award  costs  to  such  of  the  defendants  as  have  judgment  in  their 
favor,  or  any  of  them."  This  phraseology  considered  in  con- 
nection with  the  previous  clause  already  quoted,  and  with  sec- 
tions 304  and  305,  was  considered  only  applicable  to  the  classes 
of  actions  mentioned  in  section  306,  and  not  to  actions  gener- 
ally, or  to  those  mentioned  in  sections  304  and  305.  (See  cased 
before  cited,  and  also  Comstock  agt.  Bayard,  2  8.  S.  C.  R.  705 ; 
Stone  agt.  Duffy,  3  id.  761.) 

But  in  1851,  the  legislature  slightly  altered  the  sentence  la-t 
quoted,  by  striking  out  the  word  "  wlien"  and  inserting  the 
words  "  in  all  actions  where"  In  so  doing,  I  am  of  opinion 
they  must  have  intended  something  more  than  a  mere  verbal 
or  senseless  alteration.  I  think,  therefore,  that  clause  should 
now  be  construed  as  embracing  all  actions  whatsoever  in  which 
the  plaintiff  fails  to  recover  against  all  the  defendants,  and 
hence  that  it  becomes  necessary  for  the  court  to  determine 
whether  the  successful  defendants  shall  or  shall  not  have  costs 
against  the  plaintiff.  I  infer  this,  1,  from  the  comprehensive 
terms  employed;  2,  from  the  very  fact  that  the  phraseology  is 
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altered  ;  3,  from  the  fact  that  the  subsequent  part  of  the  sec- 
tion making  costs  discretionary  in  cases  when  a  new  trial  is 
ordered,  and  when  a  judgment  is  affirmed  in  part,  and  reversed 
in  part,  has  never  been,  so  far  as  I  know,  supposed  to  be  limited 
to  the  actions  mentioned  in  the  introductory  clause  of  section 
306,  and,  therefore,  the  provisions  of  the  entire  section  are  not, 
as  has  been  argued,  applicable  only  to  other  than  common  law 
actions.  The  whole  section  seems  intended  to  provide  for  all 
cases  (of  actions),  where  costs  are  in  the  discretion  of  the  court, 
and  to  group  them  together  in  a  convenient  form  for  perusal 
or  examination.  The  view  of  this  section  which  I  have  just 
expressed,  is  also  taken  by  the  superior  court  of  New- York,  in 
the  cases  of  Bulkky  agt.  Smith  (1  Duer,  704),  and  Williams 
agt.  Ilorgan  (13  How.  138),  and  is  only  opposed,  so  far  as  I 
know,  by  the  case  of  Brown  agt.  Bowen  (16  lino.  5-14.)  In. 
the  last  case,  the  change  of  phraseology  above  referred  to, 
does  not  seem  to  have  attracted  the  attention  of  the  court. 
And  another  ground  for  the  last  named  decision  is  also  noted 
in  the  following  language,  "and  besides,  the  judge  at  the  cir- 
Quit  gave  him  (defendant)  judgment  for  costs." 

I  am  of  opinion,  therefore,  that  the  motion  to  set  aside  the 
judgment  should  have  been  granted.  The  order  at  the  special 
term  should  be  reverted,  but  without  costs  and  without  preju- 
dice to  an  application  by  the  defendants  for  costs,  if  they  shall 
be  so  advised. 


NEW-YORK  SUPERIOR  COURT. 

JAMES  S.  CAKPENTIER  agt.  JAMES  C.  WILLETT,  sheriff  of  the 
city  and  county  of  New-York. 

In  order  to  justify  tho  arrest  of  a  defendant  on  execution  issued  upon  a  judgment 
obtained  against  him  iu  a  district  (justice's)  court,  in  the  city  of  New-York,  the 
justice  must  state  in  the  judgment,  and  enter  it  in  his  docket,  that  tho  defend- 
ant is  subject  to  arrest  and  imprisonment. 
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It  is  the  judicial  duty  and  office  of  a  justice  of  the  peace  in  trying  a  cause,  to  pass 
upon  the  question  of  the  defendant's  liability  to  arrest,  as  definitely  as  upon 
that  of  liis  liability  in  the  action,  arid  to  embody  his  judicial  condition  in  hit 
judgment. 

There  is  no  provision  in  the  statute  (district  court  act  of  April  1857,  sec  Howard's 
Code,  79),  for  an  inquiry  into  facts  subsequently  to  a  judgment,  to  justify  an 
arrest. 

Therefore,  where  subsequent  to  the  judgment  rendered  against  the  defendant, 
which  did  not  show  any  right  to  his  am-st,  the  plaintiff  made  an  affidavit  bo- 
foro  the  justice  that  the  demand  upon  which  the  judgment  was  rendered  was 
for  money  received  by  the  defendant  in  a  fiduciary  capacity, 

IleU,  that  the  order  of  the  justice  made  upon  this  affidavit,  that  execution  issuo 
against  the  person  of  the  defendant,  was  null  and  void.  His  judicial  power  as 
to  the  cause,  was  then  functus  ojficio. 

Held,  also,  that  the  sheri/'m  an  action  for  escape  of  the  defendant,  imprisoned  by 
virtue  of  such  execution,  could  avail  himself  of  the  defendant's  illegal  arrest 
and  imprisonment. 

New -York  General  Term,  February,  1860. 

Present,  BoswoRTH,  HOFFMAN  and  MONCRIEF,  Justices. 

MOTION  for  judgment  upon  a  verdict  taken  subject  to  the 
opinion  of  the  court  at  general  term. 

The  cause  was  tried  before  Chief  Justice  BOSWORTH,  and  a 
jury.  The  jury  found  a  verdict  for  the  plaintiff,  and  assessed 
his  damage  at  §275.83,  subject  to  the  opinion  of  the  court  at 
general  term,  and  to  be  heard  there  in  the  first  instance  on  tho 
questions  at  law  arising  in  the  case,  with  liberty  to  the  court 
at  general  term,  to  dismiss  the  complaint,  if  so  advised,  with 
the  same  effect  as  if  dismissed  at  trial  term,  and  exceptions 
taken  by  the  plaintiff;  judgment,  in  the  meantime,  to  be  sus- 
pended ;  the  counsel  of  both  parties  consenting  at  the  trial  to 
the  verdict  being  so  taken. 

The  action  was  against  the  sheriff  of  the  city  and  county  of 
New-York,  for  the  escape  of  Samuel  II.  Doughty. 

On  the  12th  day  of  November,  1857,  the  present  plaintiff 
recovered  a  judgment  against  the  said  Doughty  in  the  third 
district  of  the  city  of  New- York,  before  William  B.  Meech, 
Esq.,  justice  of  said  court,  for  the  sum  of  $250  damages,  and 
$17..-  0  costs.  On  the  loth  day  of  November,  1857,  an  execu- 
tion was  ib-.-'Uod,  purporting  to  be  on  such  judgment,  command- 
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ing  any  constable,  in  the  usual  form,  to  levj  the  amount  of 
the  goods  and  chattels  of  the  defendant ;  and  if  sufficient  goods 
and  chattels  could  not  be  found,-  then  commanding  said  con- 
stable to  arrest  the  defendant,  and  commit  him  to  the  jail  of 
the  city  and  county  of  New-York,  the  keeper  whereof  was 
directed  him  safely  to  keep,  until  he  should  pay  such  judg- 
ment or  be  discharged  according?  to  law. 

*-J  <_/ 

On  the  18th  day  of  November,  1857,  one  of  the  constables 
of  the  city  arrested  the  said  Doughty,  by  virtue  of  the  execu- 
tion, and  committed  him  to  the  jail  of  the  county,  and  to  the 
custody  of  the  present  defendant,  as  sheriff  of  the  city  and 
county,  and  keeper  of  the  jail  thereof. 

On  the  same  18th  day  of  November,  1857,  Doughty,  with 
two  persons  as  his  sureties,  gave  what  is  termed  a  bond  for  the 
limits.  It  was  executed  to  the  sheriff,  the  present  defendant, 
;and  recited  that  the  said  Doughty  was  a  prisoner  in  his  cus- 
tody as  sheriff  of  the  county  of  New-York  by  virtue  of  a  capias 
ad  satisfaciendum.  The  following  indorsement  was  on  the 
execution  :  "  Sheriff's  return — defendant  in  custody — J.  C. 
Willett,  sheriff." 

On  the  21st  day  of  November.  1857,  Doughty  was  found  off 
the  limits,  about  seven  o'clock  in  the  evening,  and  the  sum- 
mons in  the  present  action  was  duly  served  upon  the  defend- 
ant between  eleven  and  twelve  o'clock  of  the  same  night. 

The. record  of  the  proceedings  in  the  case  in  the  third  dis- 
trict court  was  given  in  evidence,  and  from  this  it  appears 
that  the  present  plaintiff  sued  as  assignee  of  one  France  for  the 
avails  of  certain  notes  belonging  to  France,  deposited  with 
Doughty,  after  satisfying  a  demand  of  Doughty,  for  securing 
which, the  notes  had  been  delivered  to  him. 

It  was  alleged  that  Doughty  had  received  the  sum  of 
$57-1.15,  exceeding  the  balance  due  him  by  about  $300.  The 
complaint  demanded  judgment  for  $250.  It  is  needless  to 
state  the  defence. 

The  cause  was  tried  on  the  12th  day  of  November,  1857. 
The  closing  entry  of  the  record  for  tho  trial  as  returned  to  the 
court  of  common  pljas  upon  an  appeal,  was  as  follows: 
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"  The  parties  here  rested,  and  cm  the  same  day  I  rendered 
judgment  for  the  plaintiff  for  $250  damages  besides  costs. 
Dated,  New- York,  December,  16,  1857.  Subject  to  amend- 
ments. William  B.  Mecch,  Justice." 

The  plaintiff  produced  in  evidence  a  certified  copy  of  the 
docket  of  the  judgment  in  the  district  court,  which  so  far  as  it 
is  necessary  to  transcribe  it,  is  as  follows :  "  J.  S.  Carpentier, 
assignee  of  Thomas  France  against  Samuel  II.  Doughty. 
Summons  issued  loth  September,  1857.  Returnable  28th 
September ;  summons  returned  served  in  person,  15th  Sep- 
tember, 1857.  Plaintiff  appeared  in  person.  Complaint  on 
file.  Defendant  appears  by  Mr.  Harrington.  Answer  on 
file." 

Then  follows  a  .minute  of  various  adjournments  until  No- 
vember 12th.  "  November  12th,  cause  tried,  and  the  court 
thereupon  renders  a  judgment  for  the  plaintiff  for  damages, 
$250.00,  costs  $5.50.  Extra  costs  $12—  $17.50—  $267.50." 

"  Si  nul,  ordered  to  issue  by  justice,  November  13,  1857. 
Si  md,  issued  November  13, 1857." 

There  was  also  produced  in  evidence,  under  objection  and 
exception  by  the  plaintiff,  the  original  entry  of  judgment  by 
the  justice  of  the  third  district  court,  in  the  suit  by  the  plain 
tiff  against  Doughty,  indorsed  on  the  summons  in  that  action. 
It  is  as  follows  :  "  Judgment  for  plaintiff,  $250 ;  $12  allowance 
and  costs.  November  12,  1857,  Meech,  justice." 

The  plaintiff's  counsel  then  produced  in  evidence  the  follow- 
ing affidavit  and  indorsement: 

"  Third  district  court,  James  S.  Carpentier  against  Samuel 
II.  Doughty,  city  and  county  of  New-York,  as.  Jarnes  S.  Car- 
pentier, the  plaintiff  in  this  action,  being  duly  sworn,  dejxxses 
and  says,  that  this  action  was  brought  to  recover  money  col- 
lected and  received  by  the  defendant  to  the  use  of  tiie  plaintiff 
and  belonging  to  hhn ;  that  judgment  therein  has  been  ren- 
dered for  the  plaintiff,  and  that,  as  appears  by  the  pleadings 
and  proofs  in  this  cause,  the  said  defendant  received  said  mon- 
eys in  a  fiduciary  capacity  ;  to  wit. :  as  a  trustee,  and  refused 
to  pay  over  the  same  on  demand  thereof  by  the  plaintiff;  and 
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deponent  further  saith,  that  the  said  defendant  is  a  non-resi- 
dent of  this  state,  and  that  since  the  commencement  of  this 
suit,  he  has  made  an  assignment,  as  this  deponent  is  informed 
and  believes,  of  all  his  property  and  assets. 

"  Sworn  this  13th  of  November,  1857,  J.  S.  Carpeutier.  Be- 
fore Wm.  E.  Smith,  clerk  in  court."  Indorsed : 

"  Execution  against  the  body  to  issue.  Wm.  B.  Meech, 
justice.  November  13th,  1857." 

An  appeal  was  taken  from  the  judgment  of  the  district  court 
to  the  court  of  common  pleas.  An  undertaking  executed  upon 
such  appeal  was  read  in  evidence  by  the  defendant,  under  an 
exception  by  the  plaintiff. 

It  is  not  deemed  necessary  to  state  the  proceedings  on  that 
appeal,  except  that  the  judgment  was  affirmed,  and  that  neither 
the  affidavit  of  Carpentier  last  mentioned,  nor  the  indorsement 
upon  it,  nor  the  entry  "  Si  nul,  ordered  to  issue  of  November 
loth,  1857,"  nor  the  entry  "Si  nul,  issued  November  13th 
1857,"  on  the  docket,  were  before  the  common  pleas  on  such 
appeal. 

JOHN  GRAHAM,  for  plaintiff. 

A.  J.  VANDERPOEL,/or  defendant. 

By  the  court — HOFFMAN,  Justice.  The  main  question  is, 
what  is  the  effect  of  the  omission  of  the  justice  to  declare  in 
his  iudcrment  that  the  defendant  was  subject  to  arrest  and  im- 

t/  O  t* 

prisonment?  The  50th  section  of  the  act  of  April,  1857  (vol. 
1,  p.  720  ;  Howrrd's  Code,  98),  entitled,  "  an  act  to  reduce  the 
several  acts  relating  to  the  district  courts  in  the  city  of  New- 
York  into  one  act,"  applies  to  the  case.  It  directs  that  "  when 
a  judgment  is  rendered  in  a  case  where  the  defendant  is  sub- 
ject to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket." 

It  deserves  notice  in  explaining  the  intent  and  force  of  this 
enactment,  that  in  the  old  act  of  1313  (2  It.  &  376,  §  98),  a 
provision  was  made  by  which,  in  certain  cases,  an  execution 
could  go  against  the  person,  after  an  inquiry  into  certain  facts 
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tad  subsequent  to  the  judgment.  But  yet  the  proviso  appears 
to  enable  the  defendant  to  guard  against  this  being  done  ex 
parie,  by  claiming  an  exemption. 

Without  however  determining  this  point,  or  more  fully  en- 
tering upon  the  meaning  of  that  provision,  it  is  important  to 
observe,  that  by  the  30th  section  of  the  act  to  abolish  impris- 
onment for  debt,  &c.,  of  April  the  26th,  1831,  it  was  provided, 
"  that  no  execution  issued  upon  any  judgment  rendered  by  any 
justice  of  the  peace,  upon  any  demand  arising  upon  contract, 
express  or  implied,  or  upon  any  other  judgment  founded  upon 
contract,  whether  issued  by  such  justice,  or  by  the  clerk  of  the 
county,  shall  contain  a  clause  authorizing  an  arrest  or  impris- 
onment of  the  person  against  whom  the  same  shall  issue,  un- 
less it  shall  be  proved  by  the  affidavit  of  the  person  in  whose 
favor  such  execution  shall  issue,  or  that  of  some  other  person, 
to  the  satisfaction  of  such  clerk  or  justice,  either — 

1st.  "  That  the  person  against  whom  the  same  shall  issue, 
has  not  resided  in  this  state  for  the  space  of  thirty  days  pre- 
ceding," &c. 

The  other  cases  are  then  enumerated  in  which  the  execution 
against  the  body  may  be  allowed. 

These  provisions  appear  to  allow  of  evidence  being  given  to 
satisfy  the  justice  after  judgment,  and  exparte. 

The  16th  section  of  the  act  of  April,  1857,  first  referred  to, 
specifies  the  cases  in  which  a  warrant  of  attachment  may  issue 
to  arrest  the  defendant  in  commencing  the  action.  They  in- 
clude the  case  of  an  agent  receiving  money  in  a  fiduciary  ca- 
pacity and  converting  it,  and  the  case  of  a  disposition  of  prop- 
erty with  an  intent  to  defraud  his  creditors,  and  also,  when  the 
action  is  for  the  recovery  of  damages  (in  a  cause  of  action  not 
arising  on  contract),  and  the  defendant  is  not  a  resident  of  the 
county.  The  language  is  similar  to  some  of  the  provisions  of 
the  Code. 

Unless  the  defendant  Doughty  received  the  money  for  which 
judgment  was  obtained,  in  a  fiduciary  capacity,  he  was  not 
liable  originally  to  an  arrest  on  anything  appearing  in  the  case. 
And  1  apprehend  that  an  execution  could  only  bo  allowed 


406  NEW-YORK  PRACTICE  REPORT& 

Carpentier  agt.  Willett. 

against  the  person,  where  the  defendant  could  originally  have 
been  arrested. 

The  25th  section  of  the  act  provides,  that  when  the  defend- 
ant has  been  arrested,  an  adjournment  cannot  be  had  for  more 
than  forty- eight  hours  without  his  consent,  and  an  adjourn- 
ment for  a  longer  time  discharges  him  from  such  arrest ;  but 
the  action  may  proceed,  notwithstanding,  and  the  defendant 
shall  be  subject  to  arrest  on  the  execution  in  the  same  manner 
as  if  he  had  not  been  discharged.  And  by  the  second  subdi- 
vision of  section  52,  as  to  the  form  of  execution,  "  if  it  be  a 
case  where  the  defendant  may  be  arrested,  it  may  direct  the 
officer,  if  sufficient  property  cannot  be  found  to  satisfy  the 
judgment,  that  he  arrest  the  defendant,  and  commit  him  to 
jail,  until  he  pay  the  judgment,  or  be  discharged  according  to 
law." 

There  is  not  in  the  statute  any  provision  similar  to  such  as 
I  have  referred  to  in  previous  acts,  for  an  inquiry  into  facts 
subsequently  to  a  judgment,  to  justify  an  arrest.  There  is  in 
the  eighty-first  section  a  positive  repeal  of  every  law  or  rule  in 
any  case  provided  for  by  the  aet,  or  inconsistent  with  its  pro- 
visions ;  and  no  law  or  rule  is  to  be  deemed  retained  because 
it  may  be  consistent  with  the  provisions  upon  the  same  subject 
in  the  act,  saving  rights  existing  or  accrued,  or  proceedings 
already  taken. 

It  appears  to  me  that  the  enactment  in  question  has  assigned 
to  the  justice  trying  a  cause  under  it,  as  part  of  his  judicial 
duty  and  office,  the  obligation  and  necessity  of  passing  upon 
the  question  of  the  defendant's  liability  to  an  arrest,  as  defi- 
nitely as  upon  that  of  his  liability  in  the  action,  and  to  embody 
his  judicial  conclusion  in  his  judgment.  If  the  defendant  has 
been  originally  arrested,  upon  grounds  apparently  sufficient, 
he  may  have  upon  the  trial  the  opportunity  of  disproving  them, 
and  showing  their  insufficiency.  If  he  has  not  been  arrested, 
still  more  important  and  more  reasonable  is  it,  that  he  should 
have  the  opportunity  of  shaping  his  defence  to  this  point  also 
upon  the  trial ;  of  having  it  determined  upon  the  evidence 
there  given,  and  the  case  there  made,  and  of  having  the  right 
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to  review  a  judgment  against  him  on  this  point,  as  well  as  on 
any  other,  by  his  appeal. 

We  are  bound  to  assume  that  the  justice  ordered  the  execu- 
tion against  the  person  on  the  ground  of  the  money  being  re- 
ceived in  a  fiduciary  capacity.  There  was  nothing  else  in  the 
facts  stated  in  the  affidavit,  which  could  have  warranted  it, 
and  yet  that  question  would  be  open  to  serious  doubts,  and 
might  have  been  decided  differently  on  the  appeal  had  it  been 
brought  up. 

The  decision  of  the  point  of  the  subjection  to  arrest  was  part 
of  the  justice's  judicial  labor  and  duty.  When  he  gave  judg- 
ment on  the  12th  day  of  November,  he  had  not  made  up  hia 
mind  (as  we  are  justified  in  assuming)  upon  this  point,  and  per- 
haps it  had  not  been  suggested  that  the  defendant  was  liable  to 
arrest.  "  There  can  be  no  j  udgment  even  by  legal  implication, 
either  in  substance  or  in  form,  till  a  judicial  conclusion  is 
made  by  the  justice."  (6  Hill  Rep.  41.)  Equally  clear  is  it, 
that  there  was  no  judgment  stating  that  the  defendant  was  sub- 
ject to  arrest  made  on  the  12th  of  November,  and  that  the 
order  made  the  next  day  on  an  affidavit,  was  not  a  judicial 
conclusion  on  the  case  tried  before  the  justice.  He  had  tried 
the  case  on  the  12th  day  of  November.  His  judicial  ac- 
tion on  what  he  had  tried  was  complete.  On  this  particular 
subject  he  had  reached  no  result  judicially  when  he  gave 
judgment. 

It  seems  to  me  that  the  letter,  the  spirit,  and  the  apparent 
object  of  the  enactment  referred  to,  all  declare  the  statement  in 
the  judgment  to  be  a  judicial  act,  essential  to  the  right  to  ar- 
rest, and  not  merely  ministerial  and  attendant  upon  a  judg- 
ment The  cases  of  Wat-ion  agt.  Davi-s,  19  Wend.  R.  371 ; 
Youny  agt.  Runnel,  5  Hill  Rep.  60 ;  Hull  agt,  Tuttle,  6  Hill 
Rep.  i>8 ;  and  Xiblty  agt.  Howard,  3  Denio  Rep.  72,  appear  to 
me  to  warrant  this  conclusion.  What  was  done  on  the  13th 
day  of  November  was  done  when  the  justice,  as  to  that  cause, 
was,  for  all  judicial  power,  functus  ojficio,  and  his  act  was  void, 
not  merely  irregular.  The  question  as  to  a  statute  being  direc- 
tory or  mandatory  does  not  arise. 
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2d.  The  next  question  is,  has  the  sheriff  a  right  to  avail  him- 
self of  this  matter  as  a  defence  to  the  present  action  ? 

It  seems  to  me,  that  the  cases  cited  by  the  defendant's  coun- 
sel, and  particularly  that  of  Phelps  agt.  Barton  (13  Wend.  .Step. 
68),  settle  this  question  fully  in  his  favor. 

So  in  Constant  agt.  Chapman  (2  Queen's  Bench  Rep.  771),  it 
•was  expressly  decided,  that  when  the  marshal  of  the  prison 
was  sued  for  an  escape,  the  defence  was  open  to  him  that  the 
party  was  not  legally  in  custody  at  the  time  of  the  escape,  and 
the  case  goes  far  to  determine  that  receiving  a  prisoner  with 
knowledge  of  the  facts  showin'g  the  illegality,  is  not  enough  to 
charge  the  marshal,  though  he  detains  the  prisoner  against  his 
will,  which  would  have  been  unlawful. 

The  view  thus  taken,  disposes  of  the  necessity  of  exam- 
ining any  of  the  defendant's  exceptions  to  the  rulings  of 
the  judge. 

There  are  three  exceptions  of  the  plaintiff  to  be  noticed. 

The  admission  of  the  original  entry  of  the  judgment  in- 
dorsed on  the  summons,  -was  in  our  opinion  proper.  The 
entry  is  the  judgment,  and  from  that  the  clerk  makes  in  his 
docket  the  entry  required  by  section  59,  subdivision  8,  page 
723. 

The  court  admitted  in  evidence  the  undertaking  given  on  the 
appeal  to  the  court  of  common  pleas,  and  also  proof  of  the  ser- 
vice of  such  undertaking  on  the  defendant,  to  which  exceptions 
were  taken. 

The  sufficient  reply  to  this  is,  that  the  court  orders  the  com- 
plaint to  be  dismissed,  because  the  judge  should  have  done  so 
on  the  trial,  and  orders  it  on  the  sole  ground  that  the  judgment 
of  the  justice  does  not  state  that  the  defendant  was  liable  to  ar- 
rest and  imprisonment,  and  the  case  (under  the  stipulation)  is 
to  be  altered  so  as  to  show  that  a  dismissal  was  ordered  at  the 
trial,  and  that  the  plaintiff  then  excepted. 

The  complaint  must  be  dismissed  with  costs. 
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SUPREME  COURT. 
THE  PEOPLE  ex  rel  THOMAS  TOBANO  agt.  THE  GOVERNORS, 

&C.,  OF  THE  HOUSE  OF  REFUGE. 

The  managers  of  the  House  of  Refuge,  in  the  city  of  No w-York,  have  the  power 
in  their  discretion,  to  put  to  service,  and  to  bind  out  children  convicted  of  va- 
grancy, <tc.,  received  by  them,  during  their  minority,  to  persons  residing  out  of 
this  stale.  There  is  nothing  in  the  charter  limiting  the  employment  of  such 
children  to  the  premises  of  the  institution,  or  their  binding  out  to  persons  re- 
siding within  the  state. 

And  where  on  habeas  corpus,  the  managers  return  that  the  child  has  been  placed 
by  them  at  employment  with  a  person  residing  out  of  this  state,  where  he  still 
remains,  it  is  a  sufficient  excuse  for  the  non-production  of  such  child. 

New  •  York  Special  Term,  December •,  1859. 

A  WRIT  of  habeas  corpus,  issued  on  the  petition  of  the  father 
of  Thomas  Tobano,  directed  to  the  Governors,  &c.,  of  the  House 
of  Refuge,  commanding  them  to  produce  the  body  of  said 
Thomas,  &c.,  was  served  upon  the  officers  of  that  institution, 
to  which  they  returned,  that  at  the  time  of  the  allowance  of 
said  writ,  the  said  Thomas  was  not  nor  had  been  at  an}'  time 
since,  nor  was  he  DOW,  in  their  possession  or  custody,  or 
under  their  control,  power  or  restraint,  or  by  them  restrained 
of  his  liberty  ;  that  the  said  Thomas,  in  August,  1857,  was  con- 
victed as  a  vagrant,  and  committed  to  the  House  of  Refuge  ; 
that  he  was  received  under  such  commitment,  being  a  prisoner, 
and  remained  until  April,  1858,  when  he  was  placed  by  the 
managers  of  said  institution  at  employment  with  Wesley  Mc- 
Dowell, of  Lexington,  Illinois ;  but  that  no  indentures  of  ap- 
prenticeship had  been  executed ;  and  hence  the  respondents 
were  unable  to  produce  the  body  of  said  Thomas  as  com- 
manded by  said  writ 

S.  H.  STEWART,  for  petitioner. 
H.  A.  CRAM,/^r  respondents. 
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JAMES,  Justice.  The  only  question  presented  for  consider- 
ation, is  the  sufficiency  of  the  excuse  offered  b}'  the  return  for 
the  non-production  of  the  body  of  Thomas  Tobano.  The  truth 
of  the  return  not  being  controverted,  it  appears  that  the  respon- 
dents have  not  at  the  time  of  granting  the  writ,  nor  at  any 
time  since,  the  custody  or  possession  of  the  person  named  ;  and 
although  they  had  such  custody  at  a  time  long  prior  to  the 
granting  of  such  writ,  it  does  not  appear  that  such  custody  was 
parted  with  in  bad  faith,  or  for  the  purpose  of  unlawfully  re- 
straining the  said  Thomas  of  his  liberty,  or  of  evading  the 
command  of  said  writ. 

It  is,  however,  insisted  by  counsel  that  the  excuse  is  wholly 
insufficient ;  that  the  transfer  of  said  Thomas  to  McDowell, 
was  wholly  without  authority,  illegal  and  void ;  that  the  man- 
agers of  the  House  of  Eefuge,  by  the  terms  of  their  charter, 
could  only  put  the  said  Thomas  to  employment  within  the 
premises  of  that  institution,  or  bind  him  out  to  some  person 
residing  within  the  state ;  and  that  having  sent  him  beyond 
the  state,  they  should  be  compelled  to  produce  him.  in  answer 
to  the  command  of  the  writ. 

The  statute  of  1824,  authorizes  the  managers  of  the  House 
of  Eefuge  to  receive  children  convicted  of  vagrancy,  and  gives 
power  to  place  them  during  their  minority,  at  employment 
suitable  to  their  years  and  capacities,  and  in  the  discretion  of 
said  managers,  with  the  consent  of  said  children,  to  bind  them 
out  as  apprentices,  servants,  &c.  The  legal  rights  of  the  re- 
spondents, therefore,  to  place  the  said  Thomas  at  employment 
is  clear ;  and  the  question  of  binding  him  was  a  matter  wholly 
in  their  discretion.  There  is  nothing  in  the  act  limiting  the 
employment  of  such  children  to  the  premises  of  said  institu- 
tion, or  their  binding  out  to  persons  residing  within  the  state. 
Such  a  construction  would  greatly  circumscribe  the  institution 
in  its  efforts  to  care  for  the  well  being  of  those  committed  to 
its  charge,  without  benefiting  any  one.  The  statute  wisely 
gives  to  the  board  of  managers  a  broad  discretion  in  the  mat- 
ter, leaving  to  their  determination,  the  kind  of  employment 
and  instruction,  the  persons  with  whom,  and  the  place  where 
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it  shall  be  given ;  and  I  can  see  no  necessity  of  its  being  lim- 
ited to  this  city  or  this  state.  So  long  as  the  future  well  being 
of  the  child  is  considered,  if  suitable  persons  can  be  found  out 
of  the  state,  who  will  take  change  of  them,  I  see  no  legal  ob- 
jection to  this  selection. 

In  this  case,  the  respondents  made  a  lawful  disposition  of 
Thomas.  For  aught  that  appears  or  is  produced,  he  is  in  the  caro 
and  custody  of  a  proper  and  suitable  person.  He  is  not  now, 
nor  was  not  at  the  time  of  granting  the  said  writ,  in  the  pos- 
session of  the  respondents ;  and  this  being  so,  the  excuse  for 
the  non-production  of  the  body  is  sufficient,  and  the  writ  should 
be  discharged. 


NEW-YORK  SUPERIOR  COURT. 
MICHAEL  GUIET  and  others  agt.  JOHN  MURPHY. 

A  part  of  an  entire  demand  arising  upon  a  promissory  note,  may  now  be  admitted 
bj  tho  answer,  under  the  last  paragraph  of  section  244  of  the  Code,  and  the 
order  made  to  satisfy  tho  same  may  bo  enforced  as  a  judgment.  But  it  seems,  not 
as  a  provisional  remedy.  (This  is  adverse  to  the  views  expressed  in  the  case  of 
Russell  agt.  Jfeacham,  16  How.  193,  so  far  as  allowing  the  splitting  up  of  an  en- 
tire demand  is  concerned.} 

New  -York  Special  Term,  January,  1860. 
THIS  is  an  application  for  an  order  under  section  21-i  of  the 
Code,  that  the  defendant  satisfy  part  of  the  plaintiff's  claim. 

M.  PORTER,  for  plaintiffs. 

BERNARD  HUGHES,/)/-  defendant. 

MONCRIEF,  Justice.  The  complaint  is  upon  a  promissory 
note  made  by  the  defendant,  for  the  sum  of  $351,  and  demands 
judgment  for  that  sum,  and  interest  from  November  8th,  1859. 
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The  answer  "  admits  that  the  defendant  is  indebted  to  said 
plaintiffs  in  the  sum  of  $276,"  and  also  alleges  matter  upon 
which  he  claims  to  recoup  the  sum  of  $75. 

I  entirely  concur  in  the  views  expressed  by  Judge  WOOD- 
RUFF,  in  8  E.  D.  Smith,  614  (and  see  also  599  and  607),  and 
can  perceive  no  reason  why  the  present  is  not  just  such  a  case 
as  was  intended  to  be  embraced  by  the  provision  of  the  Code 
(see  also  26  Barb.  200  ;  16  How.  193.) 

The  cases  in  this  court  are  not,  I  think,  in  conflict  with  the 
opinion  referred  to.  In  4  Sand.  673,  the  answer  did  not  admit 
a  specific  sum  due.  In  2  Duer,  513,  the  answer  did  not  admit 
a  definite  sum  due  to  the  plaintiff,  and  it  required  a  critical  ex- 
amination of  the  pleadings  to  ascertain  a  specific  sum  to  be  due. 

Some  doubts  being  expressed  (11  How.  3  CO  ;  4  Sand.  711), 
as  to  the  mode  of  enforcing  such  an  order,  the  Code  was 
amended  in  1857,  and  the  question  is  now  relieved  of  any  such 
embarrassment  as  then  did,  or  was  supposed  to  exist. 

An  order  should  be  entered,  directing  the  defendant  to  sat- 
isfy the  part  of  the  plaintiff's  claim,  viz.,  $276,  admitted  to  be 
just,  and  that  such  order  be  enforced  by  judgment  and  execu- 
tion against  the  property  of  the  defendant,  without  prejudice 
to  the  right  of  the  plaintiffs  to  continue  the  action,  and  the  trial 
of  the  issues  between  the  parties,  as  to  the  residue  of  the  claim 
made  by  the  plaintiffs. 


SUPREME  COURT. 

HENRY  A.  CAMPBELL  agt.  THE  COMPANY  OF  PROPRIETORS 
OF  THE  CHAMPLAIX  AND  ST.  LAWRENCE  RAILROAD. 

Where  the  demand  for  which  the  action  was  brought,  arose  upon  written  con- 
tracts for  the  payment  of  money,  made,  executed,  delivered  and  made  payable 
in  Canada;  and  all  the  labor  done  and  materials  furnished,  were  under  those 
contracts,  and  upon  work  located  in  Canada,  for  a  corporation  created  by  the 
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laws  of  Canada  and  existing  there,  except  a  small  part,  which  was  performed 
in  this  state,  by  virtue  of  said  contracts, 

Held,  not  a  case  where  the  subject  of  the  action  was  situated  in  this  state:  and 
although  the  defendant  (the  foreign  corporation)  had  property  in  this  state  lia- 
ble to  attachment,  the  attachment  could  not  be  sustained  by  a  non-resident 
plaintiff.  (This  agrees  with  Wltitthead  agt.  The  Buffalo  and  Lake  Huron  Katt- 
way  Company,  ante,  page  218,  lut  the  decision  was  made  prior  to  IhaL) 

Where  it  appeared  that  tho  parties  had,  previous  to  the  commencement  of  this 
action,  entered  into  a  bond  of  submission  to  arbitrators  in  Canada,  of  all  their 
differences  and  matters  arising  out  of  and  under  said  contracts,  whoso  award 
and  determination  should  bo  final  and  conclusive  upon  them,  and  such  submis- 
sion was  had,  and  an  award  made, 

Held,  that  the  award  was  the  only  cause,  of  -action  arising  out -of  said  contract", 
and  unless  the  award  was  set  aside,  and  the  bond  of  submission  revoked,  tho 
several  matters  which  composed  the  plaintiff's  claim,  wore  merged  in  the  award 
and  could  not  be  separated  into  their  original  elements. 

And  where  the  plaintiff's  complaint  counted  upon  the  same  claims  submitted  to 
the  arbitrators  and  included  in  the  award,  and  judgment  demanded  for  pre- 
cisely its  amount,  with  interest  from  its  date,  at  the  rate  allowed  by  tho  laws 
of  Canada, 

Held,  that  the  action  was  upon  the  award,  as  none  other  could  be  maintained. 
Tho  action  being  upon  the  award,  the  award  must  be  regarded  as  &  foreign  debt, 
not  a  cause  of  action  arising  within  this  state. 

Therefore,  neither  the  plaintiff  (he  being  a  non-resident)  nor  his  cause  of  action, 
were  within  the  provisions  of  the  statute,  which  allows  an  action  to  be  brought 
against  a  foreign  corporation,  and  the  court  had  no  jurisdiction.  Attachment, 
&a,  set  aside. 


Clinton  Special  Term,  February,  1858. 

Tills  is  a  motion  to  dismiss  the  summons  and  complaint 
issued  in  this  action,  to  vacate  the  order  of  attachment,  and  to 
set  aside  the  order  authorizing  service  on  the  defendant  by 
publication. 

The  facts  of  the  case  arc  these :  The  defendant  is  a  foreign 
corporation,  created  under  and  by  virtue  of  the  laws  of  Cana- 
da; the  plaintiff  is  not  a  resident  of  this  state,  but  a  citizen  of 
the  United  States,  and  of  the  state  of  New-Hampshire;  the 
action  was  commenced  by  summons  and  complaint;,  and  upon 
an  affidavit  of  indebtedness,  that  defendant  was  a  foreign  cor- 
poration and  had  property  within  the  state ;  an  attachment 
was  issued,  and  property  to  the  amount  of  about  $60,000  seized 
and  detained  under  it ;  on  the  same  affidavit,  with  an  affidavit 
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of  the  sheriff,  that  neither  the  defendant  nor  any  of  its  officers 
could  be  found  within  the  state,  an  order  was  granted,  direct- 
ing that  service  of  the  summons  be  made  by  publication,  &c. 

The  complaint  filed  with  the  summons  in  the  county  clerk's 
office,  sets  forth  that  the  defendant  is  a  foreign  corporation,  with 
power  to  build  a  branch  line  of  railroad  from  St.  Johns  in  Cana- 
da, to  some  point  on  the  St.  Lawrence  river,  opposite  Montreal, 
and  from  St.  Johns  to  the  Province  line,  at  or  near  Souse's 
Point,  and  to  erect  wharves,  &c.,  at  either  termini ;  it  states 
two  causes  of  action,  one  for  the  labor  and  services  of  plaintiff 
and  his  servants,  and  material  found  in  building  a  branch  rail- 
road from  St.  Johns  to  Rouse's  Point,  in  the  state  of  New- 
York,  at  the  request  of  the  defendant,  in  pursuance  of  an  agree- 
ment made  between  them ;  the  other  for  the  use  of,  and  injury 
to  a  locomotive,  used  and  employed  on  said  railroad  in  Canada. 
The  complaint  further  averred,  that  the  work  and  labor  done, 
materials  furnished,  and  money  advanced  by  plaintiff,  had  been 
settled  and  agreed  upon  by  and  between  the  plaintiff  and  the 
authorized  agent  of  the  defendant. 

The  plaintiff  in  his  affidavit,  on  which  the  attachment  was 
issued,  says  that  the  indebtedness  of  the  defendant  to  him, 
"  arose  for  work,  labor  and  services  done  and  performed  by 
him  for  the  defendant,  at  its  request  and  its  agreement  to  pay 
him  therefor,  and  for  money  paid,  laid  out  and  expended  by 
plaintiff,  at  the  request  and  for  the  benefit  of  the  said  defend- 
ant, and  for  materials  furnished  to  the  defendant  by  the  plain- 
tiff, at  the  request  and  for  the  use  of  the  defendant,  in  and 
about  the  building  of  the  defendant's  railroad  and  its  wharves 
at  St.  Lambert,  in  Canada  East,  and  the  appurtenances  thereto 
appertaining  and  belonging  ;"  that  the  whole  amount  of  labor 
was  $568,785.59,  and  that  he  received  $491,637.01,  leaving 
due  on  the  12th  day  of  July,  1854,  $77,148.58. 

The  moving  affidavits  show,  that  the  contracts  for  all  the 
work,  labor,  materials  and  money,  from  which  the  plaintiff's 
demand  arose,  were  made  and  executed  in  Canada,  and  pay- 
able there.  Work  was  done  under  such  contract  in  the  state 
of  New-York,  to  the  amount  of  about  $15,699.  On  the  19th 
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of  October,  1852,  the  parties  entered  into  an  agreement  to  sub- 
mit all  their  differences  for  work,  labor,  money,  &c.,  arising 
under  said  contract  to  arbitrators  therein  named,  whose  award 
and  determination  should  be  final  and  conclusive  upon  them  ; 
said  arbitrators  afterwards  met$  and  the  parties  submitted  their 
claims  and  demands  to  them,  and  after  having  duly  considered 
the  same,  they  did  on  the  12th  day  of  July,  1854,  make  their 
award,  whereby  they  found  due  from  the  defendant  to  the 
plaintiff,  the  sum  of  $77,148.58.  This  included  the  use  of  and 
injury  to  the  engine,  for  which  claim  is  made  in  the  second 
count  of  plaintiff's  complaint. 

The  defendant's  affidavit  shows  that  the  locomotive  for  which 
claim  was  made  in  the  second  count  of  the  plaintiff's  complaint 
was  used  in  Canada,  injured  in  Canada,  and  that  the  contract 
of  hiring  and  place  of  payment  was  in  Canada.  The  whole 
sum  claimed  in  the  complaint  is  the  same  as  the  award,  with 
interest  from  that  date,  at  6  per  cent,  the  rate  of  interest  in 
Canada. 

JAMES  AVERELL,  for  plaintiff. 

T.  ARMSTRONG  and  L.  STETSON,  for  defendant. 

JAMES,  Justice.  At  common  law,  foreign  corporations  could 
not  be  reached  by  process  of  law  from  our  courts,  nor  could 
their  property  within  the  state  be  made  to  satisfy  demands  or 
claims  against  them.  Our  statutes  early  gave  a  proceeding  by 
attachment  against  property  within  the  state,  of  non-resident 
debtors,  including  corporations — a  proceeding  which  was  the 
commencement  of  an  action.  That  remedy  still  exists,  not- 
withstanding the  provisions  of  the  Code  of  Procedure. 

By  the  latter  statute,  actions  must  be  commenced  bv  a  sum- 
mons followed  by  a  complaint.  In  the  case  of  a  foreign  cor- 
poration, service  of  the  summons  may  bo  by  publication,  when 
it  shall  appear  that  such  corporation  has  property  within  the 
state,  or  the  cause  of  action  aro.se  therein.  (CWe,  §  135.)  In 
such  actions,  as  a  provisional  remedy,  an  attachment  may  also 
issue  at  the  same  time  with  the  summons  or  at  any  time  after- 
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wards,  and  the  property  of  the  defendant  bj  arrested  and  held 
to  answer  any  judgment  which  the  plaintiff  may  obtain  in  the 
action.  (Code,  §  297.) 

The  present  action  was  commenced  under  the  Code.  By 
the  Code,  actions  are  only  authorized  to  be  brought  against 

«/  o  o 

foreign  corporations,  by  a  plaintiff  who  is  a  resident  of  this 
state,  by  a  non-resident  plaintiff  when  the  cause  of  action  arose 
in  the  state,  or  the  subject  of  the  action  shall  be  situated  with- 
in the  state.  (Code,  §  427.)  The  statute  of  18-19  also  pro- 
vides that  suits  may  be  brought  against  a  foreign  corporation, 
upon  any  contract  made,  executed  or  delivered  within  this 
state,  or  upon  any  cause  of  action  arising  therein.  Unless  this 
cause  of  action  or  its  subject  matter  be  within  one  or  the  other 
of  these  requirements,  the  court  is  without  jurisdiction,  and  all 
further  proceeding  must  cease  and  the  action  be  dismissed. 

There  is  nothing  on  the  face  of  the  original  papers,  showing 
that  the  case  is  within  either  of  the  provisions  of  section  427. 
Were  not  this  a  court  of  general  jurisdiction,  I  should  hold  that 
the  proceeding  ought  to  be  dismissed,  for  the  reason  that  au- 
thority to  entertain  the  action  does  not  affirmatively  appear  by 
the  plaintiff's  own  showing;  and  even  in  this  court,  I  think 
the  safer  and  better  practice  in  cases  of  special  jurisdiction  is, 
for  the  moving  papers  to  show  affirmatively  that  the  court  has 
jurisdiction. 

The  motion  papers  show  that  the  demand  for  which  this  ac- 
tion is  brought,  arose  upon  a  contract  for  the  payment  of  money. 
Therefore,  this  is  not  a  case  where  the  subject  of  the  action  is 
situated  within  the  state ;  it  also  appears  that  the  contracts 
were  made,  executed,  delivered  and  made  payable  in  Canada  ; 
that  all  the  labor  done  and  materials  furnished,  were  under 
those  contracts,  and  upon  work  located  in  Canada,  except  that 
a  part  of  the  work  under  one  contract,  amounting  to  about 
§15,000,  extended  a  short  distance  over  the  Province  line  into 
this  state  ;  and  that  the  plaintiff  is  not  a  resident  of  this  state, 
but  a  cilizeii  of  the  United  States,  and  a  citizen  and  resident 
of  the  state  of  New-Hampshire. 

The  plaintiff  claims  that  this  action  and  proceeding  should 
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be  sustained  and  upheld  on  two  grounds:  1st.  Because  the 
plaintiff,  though  not  a  resident  of  this  state,  is  nevertheless  a 
citizen  of  the  state  of  New-Hampshire,  and  if  the  statute  ex- 
cludes him  from  having  and  maintaining  this  action,  it  violates 
the  first  part  of  the  second  section  of  the  fourth  article  of  the 
constitution  of  the  United  States,  which  declares  that  "  the 
citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and; 
immunities  of  citizens  in  the  several  states,"  and  is,  therefore^ 
unconstitutional  and  void.  2cl.  That  the  cause  of  action,. or 
a  part  thereof,  arose  within  this  state. 

To  plaintiff's  first  position  there  are  several  very  conclusive 
answers.  1st.  The  right  to  bring  this  action  against  the  de- 
fendant, a  foreign  corporation,  only  exists  by  statute,  and  the 
statute  gives  it  only  to  residents  of  this  state,  unless,  &c.  If 
for  that  reason  it  is  unconstitutional  and  void,  it  will  not  aid 
the  plaintiff;  it  only  leaves  the  court  without  jurisdiction,  so 
that  no  action  can  be  maintained  by  any  person  in  this  stato 
against  a  foreign  corporation.  2d.  The  statute  makes  no  dis- 
tinction between  the  citizens  of  this  state,  and  those  of  any 
other  state  or  country.  Our  own  citizens  must  be  residents  to 
entitle  them  to  bring  an  action  against  such  a  defendant,  un- 
less the  demand  arose  within  the  state  ;  and  the  citizen  of  any 
other  state  or  nation,  if  a  resident,  is  entitled  to  the  same  privi- 
lege. The  right  does  not  depend  upon  citizenship  but  upon 
residence. 

The  second  is  a  more  difficult  question ;  still,  I  am  of  the 
opinion  that  the  demand  sought  to  be  recovered  cannot  be  said 
to  have  arisen  within  this  state.  As  to  the  whole  demand 
there  can  be  no  doubt.  I  am  not  prepared  to  say,  where  a  part 
of  the  cause  of  action  arose  within  the  state,  whether  a  non- 
resident plaintiff  could  recover  against  a  foreign  corporation  ; 
but  in  such  case,  I  would  not  dismiss  the  proceeding  at  this 
stage  of  its  progress,  but  would  allow  it  to  proceed,  and  if 
jurisdiction  was  sustained  for  such  portion,  let  the  severance 
be  made  upon  the  trial. 

Cut  no  cause  of  action  existed  for  that  part  of  the  work  done 
in  this  state,  separate  from,  and  independent  of  the  written 
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contract  under  which  it  was  performed.  A  cause  of  action 
does  not  exist  until  the  claimant  has  the  legal  right  to  sue.  In 
a  contract  for  labor,  &c.,  no  action  lies  until  breach  or  perform- 
ance, and  neither  breach  by  defendant,  or  performance  by 
plaintiff,  is  alleged  in  this  complaint  as  the  basis  of  plaintiff's 
right  of  action. 

Again,  the  case  shows,  that  in  October,  1852,  the  parties 
entered  into  a  bond  for  the  submission  to  arbitrators,  of  all 
their  differences,  for  work  and  all  other  matters  arising  out  of 
and  under  the  said  contracts,  whose  award  and  determination 
should  be  final  and  conclusive  upon  them.  While  that  bond 
continued  in  force  unperformed,  no  cause  of  action  existed  to 
•  cither  party.  That  bond  was  never  revoked,  but  on  the  con- 
trary a  submission  was  had  under  it,  and  an  award  made,  and 
hence  the  award  is  the  only  cause  of  action  arising  out  of  the 
aforesaid  centracts,  now  extant  between  the  parties.  By  it  the 
several  matters  which  composed  the  plaintiff's  claim  against 
the  defendant  are  merged,  and  cannot  be  separated,  into  their 
original  elements,  unless  the  award  be  set  aside,  and  the  bond 
of  submission  revoked. 

After  a  careful  examination  and  consideration  of  the  case,  I 
think  this  must  be  held  an  action  upon  the  award.  The  two 
counts  are  for  the  same  claims  submitted  to  the  arbitrators,  and 
included  in  the  award  ;  judgment  is  demanded  for  precisely  its 
amount,  with  interest  from  its  date,  at  the  rate  allowed  by  law 
in  the  country  where  it  was  made.  In  fact  no  other  action 
could  be  maintained. 

The  action  being  upon  the  award  for  labor,  &c.,  performed 
mostly  in  Canada,  under  contracts  made,  executed,  delivered 
and  payable  there,  by  virtue  of  a  bond  of  arbitration  there 
made,  and  a  submission  there  had,  such  award  must  b-:  re- 
garded as  a  foreign  debt ;  in  other  words,  not  a  cause  of  action 
arising  within  this  state,  in  the  just  sens::  contemplated  by  the 
statute. 

The  suggestion  of  Justice  HAND,  in  H:mk  of  Commerce  agfc. 
llutland  and  Washintjtoti  liuilroai  (10  I  Tow.  8),  that  "  if  the 
subsequent  amendment  of  §§  1-J1  and  13-5  of  the  Code,  limit- 
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ing  the  service  of  summons  to  cases  where  th/j  cause  of  action 
arose  in  the  state,  or  the  defendants  had  property  here,  is  to  be 
construed  as  modifying  section  427,  then  a  foreign  corporation 
may  be  sued  whenever  it  has  property  here,"  was  not  intended 
as  an  adjudication  of  the  amendment  of  sections  13-1  and  135, 
but  as  merely  suggesting  the  effects  of  such,  a  construction. 
"When  that  case  was  before  the  general  term,  no  such  construc- 
tion was  approved.  Sections  427  and  134  and  135,  each  have 
their  special  office,  and  are  in  harmony  vdtheach  other.  Sec- 
tion 427  specifies  the  cases  in  which  actions  may  be  brought 
against  foreign  corporations ;  and  sections  134  and  135,  pre- 
scribe the  manner  of  service  in  such  and  other  actions,  and 
without  inquiring  whether  the  action  can  be  sustained. 

As  neither  the  plaintiff  nor  his  cause  of  action  are  within 
the  provisions  of  the  statute  which  allows  an  action  to  be  brought 
against  a  foreign  corporation,  the  court  has  no  jurisdiction  of 
the  proceedings ;  the  attachment  order,  authorizing  the  service 
of  summons  by  publication,  and  all  acts  done  under  them,  must 
be  set  aside,  and  the  said  orders  be  discharged  and  vacated, 
with  $10  costs.* 

*This  decision  was  afterwards  unanimously  affirmed  on  the  foregoing  opinion, 
by  the  general  term  of  the  Fourth  District. 


NEW-YORK  SUPERIOR  COURT. 

JOHN  O.  WOODRUFF  and  ROBERT  M.  HEXXIXG  agt  THE 
NEW-YORK  &  NEW-HAVEX  RAILROAD  COMPANY. 


The  New- York  and  Xcw-ITaven  Railroad  Company,  under  the  decision  in  the 
Mechanics'  Bank  ease  (3  K>irn.  599),  are  not  liable  in  an  action  on  Ik?  case  for 
the  fraud  of  Sdiuyler,  in  inducing  a  loan  upon  tho  faith  of  the  false  andfraudu 
lent  ccrtilicatcs  of  stock  issued  by  him,  and  transferred  by  him  on  the  books  of 
the  company  (but  no  new  certificate  given)  prior  to  making  the  loan. 
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New  •  York  Special  Term,  January,  1860. 

THIS  action  was  brought  to  recover  for  fraudulent  represen- 
tations, made  by  the  defendants,  through  their  transfer  agent, 
Robert  Schuyler,  and  involved  the  question  as  to  the  liability 
of  the  company,  on  account  of  the  spurious  stock  issued  by 
Schuyler.  The  cause  was  tried  on  the  4th  and  5th  days  of 
December  last,  before  Justice  WOODRUFF. 

It  appeared  on  the  trial,  that  on  the  23d  of  June,  1854,  E. 
"W.  Clark,  Dodge  &  Co.,  as  agents  of  the  plaintiffs,  were  ap- 
plied to  by  Gouverneur  Morris,  for  a  loan  of  $20,000,  on  a  cer- 
tificate for  two  hundred  and  seventy  shares  of  the  company's 
stock,  dated  that  day  (being  one  of  Schuyler's  fraudulent  is- 
sues), and  that  upon  the  faith  of  it,  and  after  insisting  that  the 
stock  should  be  transferred  to  them  on  the  books,  prior  to 
making  the  loan,  they  agreed  to  make  such  loan  for  sixty 
days,  without  any  knowledge  of  the  true  character  of  the  cer- 
tificate, and  believing  it  to  be  genuine.  The  stock  was  duly- 
transferred  into  the  name  of  E.  W.  Clark,  Dodge  &  Co.,  the 
same  day,  by  the  usual  transfer,  executed  in  the  office  of  the 
company,  the  transaction  being  superintended  and  consented 
to  by  the  usual  clerk  in  the  transfer  ofiice,  but  no  new  certifi- 
cate was  taken  out.  The  loan  was  then  made,  and  Morris  not 
having  repaid  it,  and  the  company  having  declined  to  recog- 
nize the  certificate,  or  to  admit  the  right  of  the  plaintiffs  to  the 
stock,  this  action  was  brought,  claiming  that  the  company  was 
liable  in  an  action  on  the  case,  f 3r  the  fraud  of  Schuyler,  in  in- 
ducing the  loan  upon  the  faith  of  the  false  and  fraudulent  cer- 
tificate, and  the  transfer  of  the  two  hundred  and  seventy  shares. 
A  large  amount  of  evidence  was  given  on  both  sides,  but  this 
statement  comprehends  its  substance. 

R.  C.  EMBREE,  WALTER  RUTHERFORD  and  S.  E.  LyoN,/or 

plaintiffs. 

WH.  CURTIS  ISTOYES,  far  defendants. 

WOODRUFF,  Justice.     If  the  principles  declared  in  the  only 
opinion  which  was  delivered  in  the  court  of  appeals,  in  the 
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case  of  the  Mechanics'  Bank  against  the  present  defendants 
(3  Keman's  Ifep.  599),  are  applied  in  their  full  extent  to  this 
case,  I  have  not  been  able  to  avoid  the  conclusion  that  the  de- 
fendants should  have  judgment,  and  whatever  may  be  my  opin- 
ion, uninfluenced  by  that  decision,  I  do  not  feel  at  liberty  to 
say  that  the  court  of  appeals  do  not  intend  to  hold  all  of  the 
propositions,  which  are  there  stated,  as  reasons  for  the  judg- 
ment given. 

After  full  reflection  and  examination  of  the  cases  cited,  it 
appears  to  be  most  conformable  to  what  is  fitting  and  proper 
to  find  the  facts  proved,  apply  to  them  the  principles  declared 
in  the  case  referred  to,  and  leave  the  plaintiffs  to  resort  to  the 
court  of  appeals  itself,  if  the  plaintiffs  believe  that  the  cir- 
cumstances, which,  in  many  important  particulars,  distinguish 
this  case  from,  the  other,  will  in- the  judgment  of  that  tribunal, 
entitle  the  plaintiffs  to  recover. 

I  am  satisfied  that  I  cannot  assign  reasons  for  a  judgment 
for  the  plaintiffs,  which  are  satisfactory  to  my  own  mind,  with- 
out conflicting  with  the  opinion  of  the  court  of  last  resort 

I  therefore  direct  judgment  herein  for  the  defendants,  with 
costs  to  the  defendants,  The  New-York  and  New-Haven  Rail- 
road  Company,  who  have  appeared  and  answered  herein. 


SUPREME  COURT. 

GEORGE  W.  COMSTOCK  and  others  agt.  ANDREW  J.  WHITE 
and  ANDREW  B.  MOORE. 

Without  a  patent  from  the  government  no  one  has  an  exclusive  right  to  mauufac- 
turo  and  sell  pills  as  a  useful  invention. 

Therefore  an  injuction  will  not  be  granted  to  restrain  an  innocent  defendant  from 
manufacturing,  advertising  or  selling  by  any  name,  designation  or  trade-mark 
•whatsoever,  pills  precisely  like  those  manufactured  and  sold  by  the  plaintiff, 
and  by  the  name  designated  by  him,  or  pills  coir.posed  of  tho  same 
constituents. 
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But  where  it  appeared  that  the  defendants,  in  having  connected  themselves  with 
the  plaintiffs  in  the  business  of  manufacturing,  advertising  and  selling  pills  by 
a  particular  name  or  designation,  and  having  induced  the  plaintiffs  to  expend 
large  sums  of  money  in  advertising,  &c.,  the  pills  so  manufactured;  and  then 
suddenly  and  without  notice,  in  an  unjustifiable  manner  and  apparently  from 
improper  motives,  severed  their  connection  with  the  plaintiffs  and  setting  up 
the  same  business  for  themselves, 

Ildd,  that  an  injunction  be  granted,  restraining  the  defendants  from  using  the 
name  or  designation  used  by  the  plaintiffs,  in  designating,  marking,  labeling, 
advertising  or  seDing  the  pills  manufactured  by  the  plaintiffs ;  and  also  restrain- 
ing the  defendants  from  using  either  of  the  labels  or  trade-marks  of  the  plain- 
tills,  or  any  other  labels  or  trade-marks,  made  so  similar  to  the  plaintiffs'  as 
would  be  calculated  to  deceive  the  public. 

If  the  pills  are  an  innocent  humbug,  the  defendants  have  DO  right  to  deprive  tho 
plaintiffs  of  tho  reputation  and  customers  which  the  plaintiffs'  money  has  been 
the  means  of  acquiring  for  the  pills  and  themselves;  especially  as  the  expeudi- 
tsire  was  in  a  great  measure  induced  by  tho  defendants. 


Ntw  -  York  /Special  Term,  February,  1860. 
MOTION  to  dissolve  injunction.     The  facts  will  sufficiently 
appear  in  the  opinion  of  the  court. 

SUTHERLAND,  Justice.  There  is  nothing  in  the  papers  sub- 
mitted on  this  motion,  to  show  that  the  defendants,  White  and 
Moore,  or  either  of  them,  individually  or  as  partners,  ever  had 
in  fact,  the  exclusive  right  to  compound,  manufacture  and  sell, 
the  pills  called,  "Dr.  Morse's  Indian  Eoot  Pills  ;"  although  it 
does  appear  from  these  papers  that  White  and  Moore,  by  tho 
yellow  labels  or  wrappers,  used  by  them  around  the  pill  boxes, 
prior  to  the  partnership  between  the  plaintiffs  and  the  defend- 
ant White,  represented  and  advertised  Moore  as  the  proprietor 
of  the  pills,  and  stated  that  none  could  be  genuine  without  the 
signature  of  A.  B.  Moore. 

Neither  White  nor  Moore  could  have  had  this  exclusive 
right  of  manufacture  and  sale,  Avithout  a  patent  from  the  gov- 
ernment ;  and  it  is  not  to  be  presumed  that  the  government 
had  secured  to  either  of  them,  or  would  secure  to  any  one,  an 
exclusive  right  to  manufacture  and  sell  these  pills  as  a  useful 
invention. 

The  plaintiffs,  therefore  did  not  and  could  not  acquire  from 
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the  defendants,  White  and  Moore,  or  from  either  of  them,  an 
exclusive  right  to  manufacture  and  sell  these  pills,  either  by 
the  written  agreement  of  the  10th  of  August,  1855,  between 
them  and  White,  or  by  the  written  agreement  subsequently 
entered  into,  between  the  plaintiffs  and  White,  as  partners, 
and  the  defendant  Moore  ;  and  as  I  find  nothing  in  the  papers 
to  show  that  the  plaintiffs  have  otherwise  acquired,  or  now 
have  this  exclusive  right  of  manufacture  and  sale,  I  conclude 
that' they  in  fact  have  no  exclusive  right  to  manufacture  and 
sell  the  pills. 

From  aught  I  see,  the  defendants  and  all  other  persons  have 
the  same  right,  or  as  good  right  as  the  plaintiffs,  to  mix  or  com- 
bine the  chemical,  mineral  or  vegetable  constituents  composing 
these  pills,  round  them  into  shape,  advertise  and  puff  them  aa 
pills,  and  a  sovereign  remedy  fur  nearly  all  the  ills  that  "  flesh 
is  heir  to." 

Conceding  that  White,  before  entering  into  partnership  with 
the  plaintiffs,  represented  to  them  that  he  was  the  owner  or 
proprietor  of  the  pills,  and  that  Moore  represented  himself  to 
be  the  owner  or  proprietor  in  the  written  agreement  between 
him  and  the  plaintiffs  and  White ;  the  plaintiffs  must  be  pre- 
sumed to  have  known  the  law ;  and  they,  therefore,  had  no 
right  to  understand  or  rely  upon  such  representations,  as  mean- 
ing or  affirming  that  cither  White  or  Moore  had  an  exclusive 
right  to  manufacture  and  sell  the  pills. 

Conceding  then  such  representations  to  have  been  made  by 
the  defendants  (White,  however,  denies  that  he  made  any  such 
representations),  the  fact  of  such  representations  having  been 
made  by  the  defendants  to  the  plaintiffs,  would  not  authorizes 
the  court  to  restrain  the  defendants  from  the  mere  manufacture 
and  sale  of  the  pills,  because  the  plaintiffs  had  no  right  to  rely 
on  such  representations  as  affirming  an  exclusive  right  of  man- 
ufacture and  sale. 

If,  therefore,  there  is  any  clause  or  provision  in  the  injunc- 
tion in  this  case  as  it  now  stands,  which  prohibits  the  defend- 
ants, or  cither  of  them,  fro:u  manufacturing,  advenising,  or 
selling  by  any  name,  designation  or  trade-murk  whatsoever, 
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pills  precisely  like  those  manufactured  and  sold  by  the  plain- 
tiffs by  the  name  of  "  Dr.  Morse's  Indian  Eoot  Pills,"  or  pills 
composed  of  the  same  elementary  constituents,  the  injunction 
must  be  so  far  modified  or  dissolved. 

I  do  not  see  why  the  defendants  have  not  the  same  right  to 
manufacture,  advertise  and  sell  the  pills  that  the  plaintiffs 
have. 

The  material  questions  in  this  case  are,  whether  the  defend- 
ants have  a  right,  as  against  the  plaintiffs,  in  advertising  and 
selling  the  pills  manufactured  by  them,  to  use  the  name  or 
designation,  "  Dr.  Morse's  Indian  Eoot  Pills,"  or  a  trade-mark, 
label  or  wrapper,  so  much  like  that  which  the  plaintiffs  have 
used  and  are  using,  in  advertising  and  selling  pills  manufac- 
tured by  them,  as  to  be  likely  to  deceive  the  customers  of  the 
plaintiffs  and  others,  and  induce  them  to  believe  that  they  are 
buying  pills  made  by  the  plaintiffs,  when  in  fact  they  may  be 
buying  pills  made  by  the  defendants. 

It  is  very  clear  too,  that  the  injunction  in  this  case,  must  be 
dissolved,  or  modified  so  far  as  it  restrains  the  defendants  or 
either  of  them,  from  using  their  own  names,  or  the  name  of 
either,  or  the  partnership  name  of  A.  J.  White  &  Co.,  in  the 
business  of  manufacturing,  or  in  advertising  or  selling  these 
pills,  or  any  other  pills. 

It  appears  that  the  defendants  are  partners,  and  that  the  name 
of  the  firm  is  A.  J.  White  &  Co. 

I  do  not  see  upon  what  principle  the  defendants  can  be  pro- 
hibited from  using  their  own  names,  or  the  name  of  either,  or 
the  partnership  name  of  A.  J.  White  &  Co. 

If  the  defendants  have  the  right  to  make,  advertise  and  sell 
pills  precisely  like  those  made  and  sold  by  the  plaintiffs,  the 
defendants  must  have  a  right  to  use  their  own  names,  or  the 
name  of  either,  or  the  partnership  name  "  A.  J.  White  &  Co.," 
in  the  business  of  manufacturing,  advertising  and  selling  them. 

The  fact,  that  while  the  defendant  White  was  in  partnership 
with  the  plaintiffs  in  the  business  of  making  and  selling  the 
pills,  the  firm  name  was  A.  J.  White  &  Co.,  does  not  appear 
to  rno  to  affect  or  impeach  the  right  of  the  defendants  as  part- 
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ners  in  the  same  business,  to  use  the  same  partnership  name, 
such  co-partnership  between  White  and  the  plaintiffs  having 
been  dissolved.  Nor  can  I  see  how  the  defendants  by  their 
conduct  or  acts  in  severing  their  business  connection  with  the 
plaintiffs,  and  in  seizing  and  removing  the  properly  of  the 
former  firm  of  A.  J.  White  &  Co.,  however  unjustifiable,  could 
forfeit  their  right  in  forming  the  new  partnership  to  use  the 
same  firm  name. 

The  remaining  questions  presented  by  this  motion  are  ques- 
tions of  more  difficulty.  I  think,  however,  after  a  careful  con- 
sideration of  all  the  facts  and  circumstances  of  the  case,  and  a 
careful  examination  of  the  very  able  briefs  submitted  by  the 
counsel,  and  of  most  of  the  numerous  cases  cited  by  them,  that 
the  injunction  in  this  case  should  be  retained  and  the  motion 
to  dissolve  it  should  be  denied,  so  far  as  it  restrains  the  defend- 
ants, or  either  of  them,  from  using  the  name  or  designation, 
"Dr.  Morse's  Indian  Root  Pills,"  in  designating,  marking, 
labeling,  advertising  or  selling  the  pills  manufactured  by  them. 
I  think  the  plaintiffs  have  a  right  as  against  the  defendants,  to 
the  exclusive  use  of  the  name,  designation  or  trade-mark,  "  Dr. 
Morse's  Indian  Hoot  Pills,"  in  designating,  marking,  labeling, 
advertising  or  selling  the  pills  manufactured  by  them. 

I  am  careful  to  say,  I  think  the  plaintiffs  have  this  exclusive 
right  as  against  the  defendants,  and  I  do  not  mean  to  say  or 
express  an  opinion,  that  they  would  have  this  exclusive  right 
as  against  Dr.  Rogers,  if  he  is  not  really  a  fictitious  person,  or 
as  against  a  stranger,  who  had  never  been  in  any  way  con- 
nected with  either  the  plaintiffs  or  defendants  in  manufactur- 
ing and  selling  pills  by  that  name  or  designation. 

I  put  my  opinion  on  this  point,  on  the  special  facts  and  cir- 
cumstances of  this  case;  and  particularly  on  the  conduct  or 
acts  of  the  defendants,  in  connecting  themselves  with  the  plain- 
tiffs in  the  business  of  manufacturing,  advertising  and  selling 
pills  by  such  name  or  designation,  inducing  the  plaintiffs  to 
expend  large  sums  of  money  in  advertising  and  puffing  with 
all  the  vcrL-osc  exaggerations  which  belong  to  the  stereotyped 
quack  literature  of  the  day,  the  pills  so  manufactured  ;  and 
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then,  in  suddenly,  without  notice,  in  an  unjustifiable  manner, 
and  apparently  from  improper  motives,  severing  their  connec- 
tion with  the  plaintiffs,  and  setting  up  the  same  business  of  pill 
making,  pill  puffing,  and  pill  vending  for  themselves. 

I  think  also,  the  injunction  should  be  retained,  so  far  as  it 
restrains  the  defendants  from  using  either  of  the  labels  or  trade- 
marks referred  to  in  the  complaint  in  this  action,  and  annexed 
to  it  as  exhibits  "  C  "  "  D  "  and  "  F,:'  or  any  other  label  or 
trade-mark,  so  much  like  these  labels  or  either  of  them,  as  to 
color  of  ground,  vignette,  name  of  pills  and  general  appear- 
ance, as  to  be  likely  to  be  easily  mistaken  for  either  of  those 
labels. 

It  appears  that  the  plaintiffs,  or  the  former  firm  of  A.  J. 
White  &  Co.,  composed  of  the  plaintiffs  and  the  defendant 
White,  originated  the  labels  or  trade-marks,  C  and  D.,  with  the 
exception  of  the  name  of  the'  pills  thereon,  and  exclusively 
used  them  or  one  of  them  with  the  name  of  the  pills  thereon, 
during  the  time  the  defendants  were  connected  with  the  plain- 
tiffs, in  the  business  of  making  and  vending  pills,  and  that  the 
plaintiffs  are  now  using  the  label  D. 

It  also  appears,  that  the  defendants,  after  dissolving  their 
connection  with  the  plaintiffs  in  the  way  they  did,  commenced 
using  the  label  or  trade-mark  F,  which  has  the  name  or 
designation  "  Dr.  Morse's  Indian  Eoot  Pills,"  prominently 
thereon,  and  so  closely  resembles  label  D.  in  vignette,  color  of 
ground,  and  in  other  particulars,  as  hardly  to  be  distinguished 
from  it. 

I  look  upon  the  question  between  the  parties  in  this  case  as 
questions  of  property,  of  money,  of  profit  or  loss. 

Both  parties  have  a  right  to  make  the  pills,  and  to  advertise, 
puff  and  sell  them.  Those  who  sell  the  most  will  make  the 
most  money ;  but  in  this  competition  for  humbugging  the  pub 
lie  (if  the  pills  are  a  humbug),  the  defendants  have  no  right  to 
deprive  the  plaintiffs  of  the  reputation  and  customers  which 
the  plaintiffs'  money  has  been  the  means  of  acquiring  for  the 
pills  and  themselves,  and  the  expenditure  of  which  money  was 
in  a  great  measure  induced  by  tLe  defendants  themselves. 
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It  does  not  appear  that  the  pills  are  positively  injurious;  it 
is  not  to  be  believed  that  they  have  a  tithe  of  the  wonderful 
and  benign  curative  or  preventive  capacity  claimed  for  them 
in  the  eloquent  pictorial  advertisements  of  the  parties,  but  it  is 
not  for  the  defendants  to  say  the  plaintiffs  are  humbugging 
the  public,  and  arc,  therefore,  not  entitled  to  any  relief  against 
them,  when  the  defendants  have  been  and  still  are  engaged  in 
the  same  work. 

As  to  the  public — if  these  pills  are  an  innocent  humbug,  by 
which  both  parties  are  trying  to  make  money,  I  doubt  whether 
it  is  my  dut}-,  on  those  questions  of  property,  of  right  and 
wrong  between  the  parties,  to  stop  outside  of  the  case,  and 
abridge  the  innocent  individual  liberty  which  all  persons  must 
be  presumed  to  have  in  common,  of  suffering  themselves  to  be 
humbugged. 

The  injunction  must  be  modified  in  accordance  with  this 
opinion,  without  costs  to  either  party  on  this  motion. 


SUPREME  COUET. 

BETSEY  BERXHARDT,  administratrix,  &c.,  agt  REXSSELAER 
AND  SARATOGA  RAILROAD  COMPANY. 

Although  llio  question  of  negligence  is  never  presumed  against  a  party,  but  must 
be  proved,  and  is  therefore  a  proper  question  for  a  jury,  yet,  when  the  testi- 
mony is  clearly  such  as  sliows  on  the  part  of  a  plaintiff;  negligence  contribut- 
ing to  the  injury  of  which  he  complains,  or  as  shows  the  absence  of  negligence 
on  the  part  of  the  defendant,  the  case  is  one  in  which  a  verdict  against  the  de- 
fendant ought  to  bo  sot  aside  as  arjainst  evidence;  and  one  in  which  a  non-suit 
should  prevent  the  jury  from  rendering  a  verdict  which  must  be  set  aside. 

Albany  Special  Term,  December,  1859. 

THIS  action  was  prosecuted  to  recover  damages  for  the  al- 
leged wrongful  killing  of  Gustavus  Bernhardt,  by  the  defend- 
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ants,  in  November,  1848,  by  running  a,  locomotive  engine 
against  him  in  the  city  of  Scbenectady,  producing  injuries  of 
which  he  died.  The  defendants  by  their  answer  denied  all 
negligence  or  improper  conduct  on  their  part,  and  claimed  that 
the  injuries  were  occasioned  by  the  negligence  of  the  said  Gus- 
tavus  Bernhardt. 

The  cause  was  tried  at  the  Rensselaer  circuit,  in  February, 
1859,  before  Hon.  HENRY  HOGEBOOM  and  a  jury.  At  the  close 
of  the  plaintiff's  evidence  the  defendants'  counsel  moved  fora 
non-suit  upon  the  grounds — 

I.  That  no  negligence  on  the  part  of  the  defendants  had 
been  shown. 

II.  That  the  evidence  showed  that  the  injuries  complained 
of,  were  occasioned  by  the  carelessness  and  negligence  of  the 
deceased. 

III.  That  the  evidence  showed  that  the  carelessness  and 
negligence  of  the  deceased,  contributed  in  a  material  degree  to 
the  injuries  complained  of. 

IV.  That  it  did  not  appear  that  the  plaintiff  was  without 
fault  in  producing  the  injuries  complained  of.     The  court  over- 
ruled the  motion,  and  the  defendants'  counsel  excepted. 

After  the  close  of  the  testimony,  the  defendants'  counsel  re- 
newed his  motion  for  a  non-suit,  upon  the  same  grounds  as 
above.  The  court  overruled  the  motion,  and  the  defendants' 
counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  §4,000  dam- 
ages. 

The  defendants  moved  for  a  new  trial  on  a  case  at  the  Al- 
bany special  term,  December,  1859. 

~VV.  A.  BEACH,  for  defendants. 
E.  "W.  PECKHAM,  for  plaintiff. 

GOULD,  Justice.  When  the  plaintiff  rested,  &c.,  the  injury 
and  death  consequent  upon  it  had  been  proved  ;  and  one  wit- 
ness, Jacob  West,  had  testified  to  the  occurrence  and  its  attend- 
ing circumstance.-?.  And  as  his  was  all  the  testimony  that,  up 
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to  the  plaintiff's  resting  her  case,  tended  to  show  negligence 
on  the  part  of  the  defendants'  servants,  it  is  probably  best  to 
give  the  substance  of  what  he  said.  The  deceased  had  just 
arrived  in  the  cars  from  Albany,  and  was  between  two  railroad 
tracks,  walking  towards  the  hotel.  The  day  was  very  windy, 
and  (it  being  Thanksgiving  day)  many  people  were  about 
there;  and  a  military. company  was  out,  so  near  that  its  mu- 
sic could  be  heard.  The  hat  of  the  deceased  blew  off,  and 
blew  across  the  railroad  track  east  of  him.  On  this  track  mov- 
ing very  slowly  ("  as  slowly  as  it  could  go,")  and  moving  in  a 
southerl}'  direction — not  the  same  direction  in  which  the  de- 
ceased was  walking — as  he  was  moving  at  least  diagonally  to 
wards,  if  not  at  right  angles  to  this  track — was  a  locomotive 
engine  of  the  defendants.  It  was  just  before  this  engine  came 
along  beside  the  deceased,  that  his  hat  blow  off,  and  the  de- 
ceased started  to  pursue  it,  and  in  so  doing  stepped  upon  the 
track  where  the  engine  was  coming,  just  in  time  to  put  his  per- 
son or  his  foot  (the  witness  cannot  say  which),  Avithin  reach  of 
the  cow-catcher  of  the  engine  ;  he  was  hit,  thrown  down,  his 
left  leg  was  run  over  by  one  wheel  or  two  of  the  forward  truck, 
the  engine  was  instantly  stopped,  not  having  run  over  five  feet 
after  hitting  the  man,  and  the  man  was  taken  up.  lie  died  in 
about  a  week,  from  mortification  consequent  on  the  amputation 
of  the  leg. 

So  far  certainly,  there  is  nothing  to  show  negligence  or  fault 
on  the  part  of  the  defendants.  I  think  it  must  be  safe  to  say, 
that  any  impartial  mind  would  call  the  occurrence  a  mere  ac- 
cident. 

The  witness  adds,  I  did  not  hear  the  bell  ring  before  he  was 
caught,  I  was  within  eight  feet  of  the  engine  when  it  passed 
me  (he  being  a  short  distance  behind  the  deceased).  I  think 
my  attention  ivas  first  called  to  the  bell  rinr/inij  when  I  was  first 
taking  hold  of  him  (the  deceased),  to  take  him  up,  and  this 
adds  to  the  prior  testimony  nothing,  but  that  before  his  atten- 
tion was  called  to  the  bell  ringing,  he  did  not  hear  it ;  showing 
as  much  as  it  shows  anything,  that  his  attention  was  called  to 
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tlie  people  and  the  military  and  music,  as  much,  as  to  his  duty 
as  a  porter. 

He  proceeds,  "  I  did  not  see  the  engineer  011  the  engine  ;  the 
fireman,  Anderson,  was  managing  the  engine."  And,  again, 
"  this  was  about  10  A.M.,  Anderson  was  the  fireman  upon  the 
engine,  and  had  been  all  that  season,  and  Iliad  frequently  seen 
him  running  the  engine  before"  The  only  possible  pertinence 
this  can  have,  is  on  the  claim  that  there  was  a  Lick  of  skill 
or  care  in  the  actual  management  of  the  engine  ;  and  were  that 
proved,  this  witness's  own  testimony  shows  that  whoever  man- 
aged the  engine,  it  was  going  very  slowly,  and  was  under 
complete  control,  and  was  stopped  instantly  on  the  man's  being 
caught;  and,  besides,  this  very  testimony  proves  Anderson 
abundantly  competent  to  manage  an  engine  moving  as  that 
was,  and  that  he  was  in  the  habit  of  so  doing  ;  it  was  within  the 
line  of  his  ordinary  employment. 

Taking  as  a  basis  that  negligence  (on  the  part  of  either  de- 
fendant or  plain  tiff)  is  never  presumed,  but  is  to  be  proved, 
it  strikes  rne  there  is  next  to  no  proof  that  there  was  the  least 
negligence  on  the  part  of  the  man  on  the  engine.  No  one  was 
on  the  track,  for  the  engineer  or  fireman  to  see  them,  and  either 
stop  for  or  give  the  alarm  ;  and  an  engineer  is  not  in  law  bound 
to  have  foreknowledge  that  a  man  or  fool  will  see  fit  to  step  in 
front  of  the  engine.  The  very  faint  suspicion  that  the  bell  did 
not  ring,  is  all  that  saves  the  plaintiff's  case  from  having  proved 
the  defendants'  servants  not  negligent. 

But  how  stands  the  case  as  to  the  deceased?  He  was  in 
broad  daylight  on  a  space  open  for  several  hundred  feet,  hav- 
ing just  been  a  passenger  by  one  railroad  train,  walking  be- 
tween two  railroad  tracks,  and  very  near  one  of  them,  and 
finally  stepping  on  one  of  them  directly  in  front  of  a  locomo- 
tive, and  not  the  least  intimation  is  given  that  he  ever  pretended 
to  look  to  the  right  or  to  the  left,  to  see  if  a  train  was  approach- 
ing him.  His  carelessness  is  proved  bej-ond  mistake  or  con- 
tradiction. This  was  the  case  when  the  plaintiffs  rested,  and 
the  non-suit  was  moved.  On  the  part  of  the  defence,  the  testi- 
mony is  altogether  overwhelming  that  the  boll  was  rung  at  the 
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distance  of  several  hundred  feet  from  where  the  accident  oc- 
curred, and  very  continuously  until  the  accident  happened ; 
and  the  competency  of  the  man  Anderson,  to  manage  an  en- 
gine so  running,  is  fully  shown,  as  well  as  all  the  circumstances 
to  prove  that  it  was  actually  under  perfect  control  and  properly 
run. 

That  in  the  abstract  general  way  of  speaking  of  things  prop- 
er to  be  submitted  to  a  jury,  we  so  class  the  question  of  negli- 
gence, is  perfectly  true ;  and  that  it  is  a  question  more  proper  to 
be  left  to  a  jury  than  many  oilier  questions,  there  is  no  doubt. 
But  where  the  testimony  is  clearly  such  as  shows  on  the  part 
of  a  plaintiff,  negligence  contributing  to  the  injury,  or  as  shows 
the  absence  of  negligence  on  the  part  of  the  defendant,  the  case 
is  one  in  v:hich  a  verdict  against  tho  defendant  ought  to  be  set 
aside  as  against  evidence,  and  one  in  which  a  non-suit  should 
prevent  the  jury  from  rendering  a  verdict  which  must  be  set 
aside. 

I  think  the  motion  for  a  new  trial  should  be  granted. 


SUPREME  COURT. 

THE  BEEKMAN  FIRE  INSURANCE  COMPANY  agt.  THE  FIRST 
METHODIST  EPISCOPAL  CHURCH  IN  THE  CITY  OF  NEW- 
YORK,  impleaded,  &c. 

An  insurance  company  incorporated  under  the  general  act  fur  the  formation  of  in- 
surance companies,  and  by  the  act  allowed  to  invest  money  on  bond  and  mort- 
gage, have  a  right  on  the  purchase  of  a  bond  and  mortgage,  and  taking  from 
the  assignors  an  absolute  assignment  thereof  to  include  in  the  purchase  and  to 
be  paid  a  churn  or  debt,  for  a  liquidated  sum  due  from  the  mortgagors  to  tho 
assignors,  under  a  special  agreement  between  them,  on  it  appearing  on  the  dis- 
tribution of  surplus  moneys  reali/.ed  on  the  sale  of  the  mortgaged  piv;m>>'s,  that 
such  debt  or  claim  \vas  absolutely  due  to  the  assignors,  and  intended  tu  l»o  se- 
cured by  the  mortgaged  premises. 

Where  the  iir.it  Methodist  Kpiseopal  church   iu  John  street,  New-York,  repro- 
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sentod  by  Richard  Keeping,  president  of  the  board  of  trustees,  and  Barton 
Wood,  one  of  the  trustees,  and  who  had  been  appointed  a  committee  for  the 
purpose,  by  a  resolution  of  the  board  of  trustees  of  the  first  part,  entered  into 
an  agreement,  as  the  church  or  corporation,  with  Benjamin  W.  Benson  and 
Wright  Gillies,  "on  behalf  of  and  representing  the  board  of  trustees  of  said 
church,  of  the  up  town  party  of  said  church,"  of  the  second  part,  whereby  the 
church  as  the  corporation,  agreed  to  pay  "to  the  party  of  the  second  part,  the 
sum  of  $3.500,  for  the  expenses  of  the  said  up  town  board,  said  payment  to  bo 
made  to  said  Benson ;" 

And  by  a  separate  article  of  said  agreement,  it  was  agreed  that  "  for  the  infor- 
mation of  the  down  town  board,  said  up  town  board  shall  render  a  true  and 
just  account  of  the  property  in  their  hands,  and  which  has  come  to  their  hands 
since  the  separation,  and  also  of  all  sums  paid  by  them  for  property,  or  on  ac- 
count of  said  church  in  John  street ;" 

And  by  another  separate  article,  that  the  party  of  the  second  part  should  trans- 
fer aud  deliver  to  the  party  of  the  first  part,  '•  all  the  property,  goods,  chattels 
and  real  estate,  which  they  have  at  any  time  acquired  by  reason  of  their  con- 
nection with  said  church,  and  while  acting  or  professing  to  act  for  said 
church,"  &c. 

Held,  that  the  agreement  to  pay  the  $3,500,  and  the  agreement  to  render  the  ac- 
counts, were  independent,  and  not  dependent  the  one  upon  the  other.  Also, 
that  the  agreement  to  transfer  and  deliver  the  propertj-,  was  not  a  condition 
precedent  to  the  right  to  the  $3,500. 

Held  also,  that  the  $3,500  was  payable  absolutely,  forthwith,  or  at  least  on  de- 
mand, to  Benson  and  Gillies  individually,  as  the  legal  owners  and  holders  of 
the  claim,  and  they  had  a  right  in  law  or  equity  individually,  to  assign  such 
claim  to  the  plaintiffs. 

New -York  Special  Term,  October,  1859. 
MOTION  to  confirm  report  of  referee,  in  a  case  of  mortgage 
foreclosure. 

E.  L.  FAXCIIER,  for  motion. 
P.  Y.  CUTLER,  opposed. 

SUTHERLAND,  Justice.     The  assignment  of  the  bond  and 

mortgage  to  tlie  plaintiffs,  was  on  its  face  an  absolute  assign- 
ment, without  reservation,  condition  or  trust. 

Under  such  assignment,  and  as  the  absolute,  unconditional 
owner  and  holder  of  the  mortgage,  the  plaintiffs  commenced 
this  action  of  foreclosure,  and  by  the  decree,  the  whole 
amount  remaining  due  and  unpaid  on  the  mortgage,  was  to  be 
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paid  to  the  plaintiffs  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  ;  the  defendant,  the  First  Methodist  Episcopal 
Church,  making  no  defence  and  putting  in  no  answer. 

The  proceeds  of  the  sale  of  the  mortgaged  premises  were 
more  than  sufficient  to  pay  the  mortgage  and  the  costs  of  the 
action. 

After  decree  and  sale,  the  defendant,  the  church,  applies  to 
the  court  for  affirmative  relief,  setting  up,  that  the  assignment 
to  the  plaintiffs,  was  not  in  fact  or  in  equity  absolute,  but  that 
the  mortgage  was  assigned  to  the  plaintiffs  as  security  for  mon- 
eys paid  and  advanced,  and  to  be  paid  and  advanced  by  the 
plaintiffs,  to  and  for  the  said  church ;  and  that  the  whole  amount 
which  had  been  so  paid  and  advanced  by  the  plaintiffs,  wag 
much  less  than  the  amount  remaining  unpaid  on  the  mortgage 
for  which  the  plaintiffs  had  got  the  decree. 

This  being  admitted  by  the  plaintiffs,  and  the  parties  conced- 
ing that  the  plaintiffs  had  so  paid  and  advanced  at  different 
times  and  in  various  sums  to  the  amount  of  $8,603.66,  prior  to 
May  28th,  1857,  and  the  further  sum  of  $1,236.66,  on  the  llth 
of  May,  1858,  these  amounts  with  interest  were  ordered  by  the 
court  to  be  paid  to  the  plaintiffs,  out  of  the  moneys  arising 
from  the  sale,  and  the  plaintiffs  claiming  the  right  to  retain, 
and  to  be  paid  out  of  such  moneys  the  further  sum  of  $3,500, 
with  interest,  as  a  debt  justly  due  and  owing  from  the  church, 
to  plaintiffs  as  assignees  of  Benjamin  W.  Benson  and  Wright 
Gillies,  which  right  and  debt  was  disputed  by  the  church ;  the 
court  ordered  a  reference  to  ascertain  as  between  the  plaintiffs 
and  the  church,  to  whom  the  residue  of  such  moneys  belonged 
and  ought  to  be  paid. 

After  paying  the  plaintiffs  the  sums  so  conceded  to  have 
been  advanced,  with  interest,  the  residue  of  the  money  directed 
to  be  paid  to  the  plaintiffs  by  the  decree,  was  about  $3,800. 

The  referee  reports  that  the  sum  of  $3,500  belongs  to  the 
plaintiffs,  with  intei  cst  from  the  19th  of  January,  1858,  and 
that  the  plaintiffs  are  entitled  to  be  paid  that  amount  out  of 
the  residue  of  moneys  remaining  in  the  referee's  hands.  To 
this  report  and  conclusion  of  tho  referee,  the  church  excepts, 
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If  ibe  $3,500  with  interest,  is  a  debt  justly  due  and  owing 
from  the  church  to  the  plaintiffs,  I  am  of  the  opinion  that  the 
referee  was  right  in  his  conclusion,  and  that  his  report  should 
be  confirmed. 

He  who  asks  for  equity  must  do  equity  ;  and  there  being  no 
contesting  creditors,  surely  if  the  church  owes  the  plaintiffs 
the  $3,500  with  interest,  it  would  be  equitable  for  them  to  pay 
it.  What  can  be  more  just  and  equitable  than  to  pay  a  debt  ? 
And  why  should  the  court  order  the  $3.500  to  be  paid  over  to 
the  church,  if 'the  church  ought  immediately  to  pay  it  back 
again  ? 

The  question  then  is.  is  the  $3,500  with  interest,  a  debt 
justly  due  and  owing  from  the  church  to  the  plaintiffs  ? 

On  the  part  of  the  church  it  is  insisted  that  it  is  not : 

1st.  Because  it  was  not  at  and  prior  to  the  time  of  the  al- 
leged assignment  to  the  plaintiffs,  absolutely  owing  and  pay- 
;able  by  the  church  to  any  person  or  persons. 

.2d.  If  absolutely  payable  and  owing  by  the  church,  and  thus 
•a^debt,  that  it  was  not  owned  and  held  by  Benson  and  Gillies, 
the  assignors,  at  the  time  of  their  alleged  assignment  of  it  to 
the  plaintiffs,  and  therefore  did  not  pass  to  the  plaintiffs  un- 
der the  assignment. 

3cL  If  a  debt  absolutely  payable  and  owing  to  Benson  and 
Gillies,  that  the  plaintiffs  were  not  authorized  by  their  charter 
to  purchase  the  debt,  and  could  not  accept  the  assignment,  and 
cannot  enforce  the  claim. 

I  think  at  the  time  of  the  assignment  to  the  plaintiff:-,  the 
$3,^00  was  absolutely  owing  and  payable  by  the  church  to 
Benson  and. Gillies  individually,  and  that  the  right  of  action 
•was "in  them  alone  as  individuals,  and  not  in  the  "board  of 
trustees  of  said  church  of  the  uu  town  party  of  said  church." 

By  .the  agreement  of  the  19th  of  January,  1858,  between  the 
church  as  the  •  corpora t.ion,  of  the  first  part,  and  Benson  and 
Gillies,  "  on. behalf  of  and  representing  the  board  of  trusts  js  of 
said  church, -.of  the  up  town  party  of  said  church,"  of  the  sec- 
ond part,  the  church,  us  the  corporation,  agreed  to  pay  ''  to  the 
party  of  the  second  part,  the  sum  of  $3,500  frr  t/t>2  expenses  of 
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the  said  up  toivn  loard,  said  payment  to  be  made  to  said  Bea- 
son."  By  a  distinct  and  separate  article  of  said  agreement,  it 
was  agreed,  that  "for  the  information  of  the  dovsa  town  board, 
said  up  town  board  shall  render  a  true  and  just  account  of  the 
property  in  their  hands,  and  which  has  come  to  their  hands 
since  the  separation,  and  also  of  all  sums  paid  by  them  for 
property,  or  on  account  of  said  church  in  John  street;"  and 
by  another  distinct  and  separate  article  of  said  agreement  it 
was  agreed,  that  the  party  of  the  second  part  should  transfer 
and  deliver  to  the  party  of  the  first  part,  "  all  the  property, 
goods,  chattels  and  real  estate,  which  they  have  at  any  time 
acquired  by  reason  of  their  connection  with  said  church,  and 
while  acting  or  professing  to  act  for  said  church,"  &c. 

By  recitals  contained  in  said  agreement,  it  appears  that  a  dis- 
pute had  theretofore  existed  in  the  First  Methodist  Episcopal 
church  of  the  city  of  New-York,  which  had  been  productive 
of  serious  and  protracted  litigation,  and  that  several  suits  were 
then  pending  between  parties  known  as  the  down  town  and  up 
town  parties,  or  by  persons  claiming  to  represent  said  parties; 
and  that  the  agreement  was  entered  into  with  a  view  to  settle 
such  suits  and  difficulties,  and  put  a  final  end  to  all  contro- 
versy. 

Now,  whether  the  $3,500  payable  by  this  agreement  by  the 
church  to  "  the  party  of  the  second  part,"  and  the  claim  for 
which  was  assigned  by  Benson  and  Gillies  to  the  plaintiifs, 
was  absolutely  owing  and  payable  by  the  church,  at  the  time 
of  the  assignment  to  the  plaintiffs,  depends  upon  the  construc- 
tion of  this  agreement. 

The  counsel  for  the  church  contends,  that  the  agreement  to 
pay  the  $3,500,  and  the  agreement  to  render  the  account,  and 
to  transfer  and  deliver  the  property,  are  dependent  upon  each 
other ;  and  that  the  $3,500  was  not  payable,  and  no  action 
could  be  brought  to  recover  the  same,  until  the  property  was 
transferred  and  delivered,  and  the  account  rendered. 

I  think  the  proofs  taken  by  the  referee  show  that  the  prop- 
erty was  transferred  and  delivered  by  Benson  and  Gillies,  or 
the  up  town  party,  substantially  in  pursuance  of  the  agreement, 
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prior  to  the  assignment  to  the  plaintiffs ;  but  it  appears  that 
the  account  never  has  been  rendered ;  and  upon  the  point 
whether  Benson  and  Gillies,  or  the  up  town  party,  had  ever 
offered  to  render  it,  or  the  church,  or  the  trustees  of  the  church, 
had  ever  demanded  it,  the  testimony  is  very  contradictory. 

I  am  of  the  opinion,  however,  that  the  agreement  to  pay  the 
$3,500,  and  to  render  the  account,  are  independent,  and  not 
dependent  the  one  upon  the  other.  I  am  inclined  to  think 
also,  that  even  the  transfer  and  delivery  of  the  property  was 
not  a  condition  precedent  to  the  right  to  the  $3,500.  By  the 
agreement,  the  $3,500  was  to  be  paid  "for  the  expenses  of  the 
up  town  board"  not  for  the  property  or  the  delivery  of  the 
property,  or  for  the  account  or  the  rendering  the  account,  and 
the  account  was  to  be  rendered  "for  the  information  of  the  down 
town  board"  and  not  for  the  $3,500. 

I  think  the  $3,500  was  payable  absolutely  forthwith,  or  at 
loaat  on  demand,  and,  even  if  a  transfer  and  delivery  of  the 
proper  fry,  or  an  offer  to  do  so,  was  necessary  before  there  was 
a  right  to  make  the  demand,  that  the  proofs  establish  that  the 
property  was  transferred  and  delivered  in  pursuance  of  the 
agreement. 

The  $3,500,  then,  was  owing  and  paj'able  absolutely  at  the 
time  of  the  assignment.  To  whom?  Who  had  a  right  to  as- 
sign the  claim  to  the  plaintiffs?  Benson  and  Gillies  individu- 
ally, or  the  up  town  party,  or  the  board  of  trustees  of  the  up 
town  party,  of  which  Benson  and  Gillies  were  two  ? 

I  think  Benson  and  Gillies  were  the  legal  owners  and 
holders  of  the  claim,  and  had  a  right  individually  to  assign 
to  the  plaintifis. 

The  agreement  of  the  19th  of  January  must  be  considered 
as  entered  into  between  the  church  as  a  corporation,  and  them 
individually.  The  church,  represented  by  Richard  Keeping, 
president  of  the  board  of  trustees,  and  Barton  Wood,  one  of 
the  trustees,  and  who  had  been  appointed  a  committee  for  the 
purpose  by  a  resolution  of  the  board  of  trustees,  entered  into 
the  agreement,  as  the  church  or  the  corporation.  Benson  and 
Gillies,  by.  entering  into  the  agreement  for,  or  as  represenitng 


NEW-YORK  PRACTICE  REPORTS.  437 

Beekman  Fire  Insurance  Co.  agt.  First  Methodist  Episcopal  Church,  Ac. 


the  up  town  party,  acknowledged  the  down  town  party,  or  the 
board  of  trustees  of  the  down  town  party,  to  be  the  church  cor- 
poration, or  to  represent  the  church  corporation.  Both  of  the 
antagonistic  divisions  could  not  be,  or  represent  the  church  or 
corporation,  each  to  the  exclusion  of  the  other.  It  follows  that 
the  statement  of  the  representative  character  or  capacity  in 
which  Benson  and  Gillies  entered  into  the  agreement,  must 
be  considered  as  mere  words  of  description  of  them  as  indi- 
viduals, and  as  the  contracting  parties  of  the  second  part,  and 
not  as  showing  that  they  contracted  as  the  agents  of  the  up 
town  party,  or  of  the  board  of  trustees  of  the  up  town  party, 
who,  not  being  incorporated  as  a. party,  or  as  tbe  board  of  trus- 
tees of  a  party,  were  capable  of  neither  suing,  or  being  sued, 
or  contracting. 

The  debt  then  was  owing  and  payable  to  Benson  and  Gillies, 
and  was  assignable  not  only  in  equity  but  at  law. 

The  only  remaining  question  is,  could  the  plaintiffs  purchase 
this  claim  and  take  an  assignment  of  it? 

•  They  are  incorporated  under  the  general  act  for  the  forma- 
tion of  insurance  companies.  By  the  act  they  are  allowed  to 
invest  on  bond  and  mortgage.  I  am  of  tbe  opinion  that,  under 
the  circumstances  of  this  case,  the  plaintiffs  having  an  absolute 
assignment  of  the  whole  mortgage,  the  purchase  of  the  claim 
by  them  must  be  considered  as  an  investment  on  bond  and 


mortgage. 


They  bought  the  claim  and  took  the  assignment,  supposing 
that  the  payment  of  it  was  secured  by  the  mortgage  assigned 
to  them  by  the  church.  "With  reference  to  the  parol  trust  un- 
der which  the  mortgage  was  assigned,  I  think  their  payment 
of  the  claim  to  Benson  and  Gillies,  and  taking  an  assignment 
of  it,  ought  to  be  considered  as  a  further  advance  made  to  the 
church  on  the  security  of  the  mortgage.  It  is  true,  the  plain- 
tiffs could  not  make  the  church  their  debtor  by  simply  paying 
the  debt  to  Benson  and  Gillies  without  the  consent  or  knowl- 
edge of  the  church,  but  the  plaintiffs  bought  the  claim  and 
took  an  assignment  of  it,  and  the  assignment  made  the  church 
the  debtor  of  t'uo  plaintiffs. 
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My  conclusion  is,  that  the  report  of  the  referee  must  be 
confirmed. 

The  question  of  costs  is  reserved  until  the  entry  of  the  order. 


SUPEEME  COURT. 

ALFRED  B.  SANDS  and  GEORGE  "W.  SANDS,  executors  of 
DAVID  SANDS,  deceased,  agt.  MATILDA  CRAFT  and  CLARK 
SMITH,  executors,  &c.,  of  ISAAC  L.  CRAFT,  deceased. 

"Where  an  executor  dies,  having  in  his  hands,  at  the  time,  assets  belonging  to  the 
estate  he  represented  as  such  executor,  although  the  surviving  executors  havo 
a  right  to  such  assets,  they  cannot  treat  the  claim  as  an  ordinary  debt  liqui- 
dated and  ascertained,  to  be  recovered  by  a  common  law  action. 

Such  a  claim,  not  being  the  subject  of  a  common  law  action,  is  not  one  which  the 
legal  representatives  of  the  deceased  executor  are  bound  to  refer,  under  the  act 
concerning  the  duties  of  executors  and  administrators,  in  the  payment  of  debts 
and  legacies. 

Brooklyn  General  Term,  December,  1859. 
Present,  LOTT,  EMOTT  and  BROWN,  Justices. 
APPEAL  from  an  order  at  special  term,  awarding  costs  to 
plaintiffs. 

JOHN  THOMPSON,  for  plaintiffs. 
E.  Q.  ELDRlGDE,/or  defendants. 

By  the  court — BROWN,  Justice.  Isaac  L.  Craft,  the  defend- 
ants' testator, was  not  the  debtor  of  the  plaintiffs,  or  of  the  plain- 
tiffs' testator  in  his  lifetime,  and  at  the  time  of  his  death.  He 
was  the  co-executor  and  trustee  of  the  plaintiffs,  in  regard  to  the 
estate  real  and  personal  of  David  Sards,  the  plaintiffs'  testator. 
He  had  been  selected  for  this  place  of  trust  and  confidence  by 
David  Sands  himself,  and,  in  connection  with  the  plaintiffs,  had 
taken  into  his  hands  the  trust  property,  and  proceeded  to  exe- 
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cute  the  trust.  This  was  his  precise  position  at  the  time  he 
died,  and  his  relation  to  the  plaintiffs  at  the  time  was  that  of 
co- trustee,  and  not  debtor.  He  owed  to  the  ceituis  que  trust 
and  to  his  co  trustees  a  duty  and  obligation,  and  that  was  to 
apply  the  trust  property  to  the  uses  of  the  will,  and  not  to  pay 
them  a  debt  in  the  popular  sense  of  the  term,  according  to  any 
promise  of  his,  express  or  implied.  He  was  responsible  to  the  , 
creditors,  legatees,  and  next  of  kin  in  the  same  manner  and  be- 
fore the  same  tribunals  as  other  executors,  but  not  otherwise. 
He  might  have  been  cited  before  the  surrogate,  to  render  his 
accounts  and  for  a  distribution  of  the  estate  in  his  hands,  and 
so  he  might  have  been  impleaded  upon  the  equity  side  of  the 
court  to  account,  and  also  for  a  distribution  of  the  estate  upon  a 
bill  filed ;  but  not  otherwise.  He  could  not  have  been  im- 
pleaded in  a  court  of  common  law,  (except  possibly  by  the  old 
action  of  account),  because  none  .of  the  common  law  forms  of 
action  were  the  appropriate  remedy  for  that  purpose.  Before 
he  could  be  required  to  pay  over  the  trust  property  in  his 
hands,  his  accounts  were  to  be  examined  and  adjusted,  and  all 
just  allowance  for  disbursements  and  commissions  were  to  be 
made  to  him,  and  if  any  portion  of  the  estate  in  his  hands  con- 
sisted of  securities  for  moneys  invested  in  pursuance  of  any 
directions  contained  in  the  will,  he  would  have  been  entitled 
to  be  credited  with  such  investments,  and  the  decree  must  also 
have  provided  for  the  disposition  of  such  securities.  In  each 
of  these  proceedings  he  would  have  been  entitled  to  take  his 
costs  out  of  the  trust  property,  unless  he  was  adjudged  guilty 
of  misconduct  in  the  execution  of  the  trust.  These  observa- 
tions apply  to  executors  generally,  and  not  to  the  case  of  Isaac 
L.  Craft  in  particular,  because  nothing  appears,  upon  the  pa- 
pers in  this  motion,  to  show  what  the  nature  of  the  trust  was. 
But  they  tend  to  show  that  his  position  at  the  time  of  his  death 
was  not  that  of  debtor  to  the  phdntiffs  or  their  testator,  in  any 
Bum  of  money  for  which  the  former  had  their  action  at  the 
common  law.  His  death  did  not  change  the  nature  or  extent 
of  his  liability. 

Section  44  of  the  act  concerning  the  granting  of  letters  tea- 
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tamentary  provides,  among  other  things,  that  upon  the  death 
of  one  of  several  executors,  the  remaining  executors  shall  pro- 
ceed to  complete  the  execution  of  the  will  according  to  law. 
Assuming  that  the  surviving  executors  had  the  right  to  the  as- 
sets of  the  estate  in  the  hands  of  their  co-executor  at  the  time 
of  his  death,  they  certainly  could  not  treat  them  as  an  ordinary 
debt  liquidated  and  ascertained,  to  be  recovered  by  a  common 
law  action.  If  this  could  not  have  been  done  against  the  de- 
ceased executor  in  his  lifetime,  for  the  reasons  I  have  already 
given,  how  can  it  be  done  as  against  his  personal  representa- 
tives after  his  death  ?  And  if  the  claim  was  not  the  subject  of 
a  common  law  action,  it  was  not  a  claim  which  his  represen- 
tatives were  bound  to  refer,  under  the  36th  section  of  the  act 
concerning  the  duties  of  executors  and  administrators,  in  the 
payment  of  debts  and  legacies.  Section  27  directs  the  execu- 
tors and  administrators  to  proceed  with  diligence  to  pay  the 
debts  of  the  deceased,  and  prescribes  the  order  of  payment. 
Section  34  provides  for  the  publication  of  a  notice,  requiring 
all  persons  having  claims  against  the  deceased  to  exhihit  the 
same  with  the  vouchers  to  the  executors  by  a  given  day.  Sec- 
tion 35  provides  that  upon  a  claim  being  presented,  the  exe- 
cutors may  require  satisfactory  vouchers  in  support  thereof, 
and  also  the  affidavit  of  the  claimant  that  the  same  is  justly 
due,  that  no  payments  have  been  made  thereon,  and  that  there 
are  no  offsets  thereto  within  the  knowledge  of  the  claimant. 
Section  36  declares,  that  if  the  executor  doubt  the  justice  of 
the  claim,  he  may  enter  into  an  agreement  to  refer  the  same  to 
three  referees,  to  be  approved  by  the  surrogate.  And  upon 
filing  the  same  in  the  office  of  a  clerk  of  the  supreme  court,  or 
of  a  clerk  of  the  court  of  common  pleas,  a  rule  may  be  entered 
referring  the  claim  to  the  referees  so  named.  The  court  then 
becomes  possessed  of  the  cause,  and  the  referees  are  to  proceed 
in  the  same  manner,  and  be  subject  to  the  same  control,  as  if 
the  reference  had  been  made  in  an  action  in  which  such  court 
might  by  law  direct  a  reference.  The  court  may  confirm  or 
set  aside  the  report,  and  the  judgment  to  be  entered  upon  it 
shall  be  effectual,  in  all  respects,  as  if  the  same  had  been  ren- 
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dercd  in  a  suit  commenced  by  ordinary  process.  Section  38 
puts  a  limitation  upon  the  recovery  of  claims  disputed  or  re- 
jected, which  shall  not  be  prosecuted  within  six  months  after 
such  dispute  or  rejection. 

It  will  be  seen,  I  think,  that  the  provisions  to  which  I  have 
referred,  cannot  be  applied  to  the  trust  moneys  or  property  in 
the  hands  of  an  executor  at  the  time  of  his  death.  They  con- 
template an  ordinary  debt,  for  which  the  deceased  was  liable 
in  his  lifetime,  upon  a  promise  express  or  implied.  A  debt 
which  may  be  supported  by  the  oath  of  the  creditor,  which  is 
justly  due,  and  which  may  be  the  subject  of  an  offset.  The 
claim  must  be  of  such  a  nature  as  was  cognizable  in  the  supreme 
court,  or  court  of  common  pleas",  at  the  time  the  act  took  effect, 
and  for  which  the  common  law  courts,  as  distinguished  from 
the  equity  courts,  afforded  an  adequate  and  complete  remedy 
to  both  parties. 

I  have  already  said  that  the  assets  of  an  estate  in  the  hands 
of  an  executor,  unadministered  at  the  time  of  the  executor's 
death,  may  consist  of  money  unexpended,  of  securities  for 
money  invested  in  the  name  of  the  executor  pursuant  to  some 
direction  in  the  will,  or  of  property  unconverted  into  money, 
or  in  process  of  being  converted  into  money.  For  all  this  the 
surviving  executor,  if  there  be  one,  or  the  administrator  de 
bonis  non,  if  not,  would  have  a  just  claim  against  the  represen- 
tatives of  the  deceased  executor.  But  it  is  manifest  that  a  ref- 
erence under  the  36th  section  of  the  act,  with  the  usual  judg- 
ment given  by  the  course  and  practice  of  the  courts  of  common 
law,  would  be  an  imperfect  and  inadequate  remedy  for  the  set- 
tlement and  recovery  of  such  a  claim. 

I  am  therefore  of  opinion,  that  the  defendants  in  this  action 
were  not  only  not  bound  to  enter  into  an  agreement  to  refer 
the  claim  against  their  testator  in  this  action,  pursuant  to  the 
36th  section  of  the  statute,  but  it  was  their  duty  to  refuse  to 
enter  into  such  a  reference,  because  the  plaintiffs'  claim  was 
not  referable,  and  there  may  have  been  many  reasons  to  think 
that,  in  such  a  proceeding,  the  rights  and  interests  they  repre- 
sented could  not  be  effectually  protected. 
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The  referee  made  his  award  of  costs  dependent  upon  the  ob- 
ligation of  the  defendants  to  enter  into  the  agreement  to  refer 
the  claim,  and,  as  I  think  it  was  not  referable  without  an  action, 
the  order  made  at  the  special  term,  awarding  costs  to  the  plain- 
tiffs, should  be  reversed. 


NEW-YOEK  SUPEPJOK  COUBT. 

DANIEL  L.  PETTEE,  assignee,  &c.,  appellant,  agt.  JOHN  ORSER, 
Sheriff  of  the  city  and  county  of  ISfew-York,  respondent. 

On  no  ground  can  an  assignment  of  all  the  property  of  the  firm,  for  the  benefit  of 
creditors,  creating  a  trust  and  giving  preferences,  be  sustained,  when  made  by 
a  portion  of  the  members  of  a  partnership,  without  the  concurrence  and  consent 
of  the  other  acting  partners. 

New -York  General  Term,  February,  1860. 

Present,  BOSWORTH,  Ch.  J.,  HOFFMAN  and  MOXCRIEF,  Jus- 
tices. 

THE  action  was  brought  by  the  present  plaintiff,  as  assignee 
of  the  firm  of  "W.  &  A.  Crumbie  &  Eandall,  against  the  de- 
fondant  as  sheriff,  to  recover  from  him  certain  personal  prop- 
erty which  it  was  alleged  he  wrongfully  detained. 

The  case  was  tried  before  Mr.  Justice  SLOSSON  and  a  jury, 
and  the  learned  judge  directed  the  complaint  to  be  dismissed. 
Judgment  was  entered  to  that  effect  on  the  9th  day  of  June, 
1S59.  A  motion  for  a  new  trial  had  been  made  and  denied 
on  the  19th  day  of  May,  1859.  From  the  judgment  and  the 
order  denying  a  new  trial,  the  present  appeal  was  taken. 

The  defendant  justified  his  taking  the  property  demanded, 
by  virtue  of  an  execution  issued  upon  a  judgment  recovered 
by  Bunco  and  others,  against  the  firm  of  W.  &  A.  Crumbie 
&  Eandali,  on  the.  7th  day  of  May,  1855,  for  §603.39.  The 
execution  was  put  in  his  hands  on  the  23d  day  of  May  ;  and, 


NEW-YORK  PRACTICE  REPORTS.  443 

Petteo  agt.  Oracr. 

during  the  lifetime  of  the  same,  he  levied  upon  the  property  in 
question. 

The  goods  had  been  delivered  to  the  plaintiff  under  the  pro- 
visions of  the  Code.  The  defendant  demanded,  in  his  answer, 
the  return  of  the  same,  or  the  full  value  of  the  goods  to  be  as- 
sessed, with  damages. 

The  jury  at  the  trial  assessed  the  value  at  the  sum  of  $797.70. 

The  judgment  entered  was  iu  favor  of  the  defendant  against 
the  plaintiff  for  the  return  of  the  property  described  in  the 
complaint,  or,  in  case  a  return  thereof  could  not  be  had,  for  the 
recovery  of  the  value  as  assessed  by  the  jury,  viz.,  $797.70, 
and  also  that  the  defendant  recover  of  the  plaintiff  his  costs, 
including  interest  on  the  verdict. 

The  assignment  under  which  the  plaintiff  claimed  was  dated 
the  31st  day  of  January,  1855.  It  purported  to  be  made  be- 
tween William  Crumbie,  Alexander  Crumble,  James  McLean 
and  Henry  Randall,  doing  business  under  the  firm  and  name 
of  W.  &  A.  Crumbie  &  Randall,  of  the  city  of  New-York,  of 
the  first  part,  and  Daniel  L.  Pettee,  of  the  second  part :  it  re- 
cited the  indebtedness  of  the  firm  to  several  creditors,  and  its 
inability  to  pay  them  in  full ;  and  transferred  some  property 
specifically  mentioned,  and  also  all  and  singular,  every  and 
any  other  property  of  whatsoever  description,  and  wheresoever 
situated,  belonging  to  the  said  parties  of  the  first  part.  The 
trusts  and  purposes  were  as  follows : 

To  have  and  to  hold  the  said  estate,  and  all  and  singular 
the  premises  hereby  bargained  and  assigned,  unto  the  said  party 
of  the  second  part,  and  his  legal  representatives,  to  his  own 
proper  use  and  benefit  forever.  In  trust,  nevertheless,  and  this 
indenture  of  assignment  is  hereby  declared  to  be  made  upon 
the  trust  and  confidence,  and  for  the  uses,  intents  and  pur- 
poses herein  specified,  that  is  to  say, 

First.  To  sell  the  estate,  and  all  and  singular  the  property 
hereby  bargained  and  assigned,  at  public  auction  or  at  private 
sale  for  cash,  and  for  the  best  prices  that  can  be  obtained  there- 
for, as  soon  hereafter  as  practicable  ;  and,  to  demand,  sue  for, 
and  collect  all  debts  and  demands  of  every  nature  whatever, 
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that  now  are  or  may  become  due  to  the  said  parties  of  the  first 
part. 

Second.  Out  of  the  proceeds  coming  into  the  hands  of  the 
said  party  of  the  second  part,  to  pay  and  satisfy  all  reasonable 
fees,  costs,  charges  and  expenses  which  the  said  parties  of  the 
first  part  now  owe,  or  have  been  put  to,  by  reason  of  legal  ad- 
vice tending  to  and  comprehending  the  making  and  execution 
of  this  indenture,  and  other  papers  necessary  and  proper  to 
carry  the  objects  of  this  indenture  into  effect,  including  the 
costs  and  expenses  allowed  by  law. 

Third.  To  pay  any  costs,  charges  and  expenses  (out  of  the 
proceeds)  to  which  the  said  party  of  the  second  part  may  be 
put  or  rendered  liable  in  originating,  prosecuting  and  defend- 
ing suits  otherwise  in  aid  and  furtherance  of  the  object,  inten- 
tion and  execution  of  this  indenture. 

Fourth.  To  pay  (out  of  the  said  proceeds)  the  several  credi- 
tors mentioned  in  schedule  A.,  hereunto  annexed,  the  amount 
of  their  respective  debts  in  full ;  or,  should  the  proceeds  be  in- 
sufficient for  that  purpose,  to  appropriate  them  to  the  last 
mentioned  creditors  in  proportion  to  their  debts  respectively. 

Fifth.  After  satisfying  the  aforementioned  trusts,  to  pay,  out 
of  the  said  proceeds,  all  the  rest  and  remainder  of  the  creditors 
of  the  said  parties  of  the  first  part,  their  respective  debts  in  full ; 
or,  should  the  proceeds  be  insufficient  for  that  purpose,  to  ap- 
propriate the  residue  and  remainder  of  the  said  proceeds  to  the 
last  mentioned  creditors  in  proportion  to  their  debts  respect- 
ively. 

There  was  also  the  usual  clause  constituting  the  party  of  the 
second  part  the  lawful  attorney  of  the  parties  of  the  first  part. 

The  instrument  was  signed  with  the  partnership  name  and 
seal,  and  by  William  Crumbie  and  Henry  Randall,  with  their 
respective  seals. 

The  schedule  of  preferred  creditors  shows  a  liability  of 
$1291.50,  and  to  numerous  other  persons  in  small  sums,  being, 
in  the  aggregate,  about  $330,000. 

It  was  proven,  on  the  trial,  that  Alexander  Crumbie  was  ab- 
sent from  the  state  of  New-York,  and  on  his  way  to  California 
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on  business  of  the  firm,  and  that  McLean,  who  resided  in  Brook- 
lyn, was  also  absent,  and  in  the  island  of  Cuba  on  business  of 
the  firm,  at  the  time  the  assignment  was  made. 

It  was  also  proven  that  sucli  assignment  was  never  executed 
or  ratified  by  Alexander  Crumble  and  James  McLean,  or  either 
of  them,  and  was  dissented  from  by  them  as  soon  as  they  re- 
ceived notice,  or  had  any  knowledge,  that  said  assignment  had 
been  made. 

W.  C.  NoYES,/or  appellant. 

A.  J.  VANDERPOEL,y0r  respondent. 

By  the  court— HOFFMAN,  Justice.  The  learned  counsel  of 
the  plaintiff  has  adopted  for  his  premises,  as  an  incontestable 
proposition,  that  the  power  of  disposition,  as  well  as  the  power 
of  acquiring  and  of  binding,  is  fundamentally  inherent  in  each 
partner  by  the  very  constitution  of  a  partnership.  All  these  at- 
tributes of  power  follow  the  relation.  His  argument  on  this 
basis  is  forcible  and  logical.  Every  thing  of  restriction  and 
modification  of  this  absolute  authority  must  be  rigorously  estab- 
lished, either  from  positive  convention,  or  express  judicial  au- 
thority precisely  to  the  point.  The  assumption  is  of  entire 
authority.  The  exception  must  be  exactly  and  strictly  limited 
to  what  has  been  expressly  declared  to  be  an  exception. 

But  the  premises  of  the  learned  counsel  are  far  from  pos- 
sessing that  entire  legal  verity  which  his  deduction  assumes. 
Looking  only  to  the  ordinary  and  superficial  statement  of  the 
relation  of  partners  found  in  the  elementary  treatises,  his  posi- 
tion may  appear  plausible,  if  not  certain.  But  looking  to  the 
origin  of  the  law  of  this  relation,  and  the  source  from  which 
England,  and  we  after  England,  have  obtained  it,  its  accuracy 
may  be  questioned. 

The  law  of  England  as  to  partners  is  derived  from  the  Lex 
Afercatoria,  and  from  the  civil  law.  The  abridgements  of 
Brooks  and  Fitzherbert  have  no  such  title.  Even  in  Viner's 
Abridgment,  there  are  no  cases  cited  prior  to  the  reign  of  Charles 
the  Second. 
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Lord  COKE  says  tbat  the  Lex  Mercatoria  or  the  Law  Mer- 
chant is  part  of  the  law  of  England  (Coke  Lilt.  11  &.),  and  Sir 
WILLIAM  GRANT,  in  Devaynes  zg\,.  Xolle,  (1  Merivale,  563),  ob- 
serves that  the  common  law,  although  it  professes  to  adopt  the 
Lex  Mercatoria,  Las  not  adopted  it  throughout,  in  what  relates 
to  partnership  in  trade. 

In  Mottoy's  Treatise  De  Jure  Maritimo,  p.  488,  (Book  3,  chap. 
VII,  14),  it  is  stated,  "  If  two  joint  merchants  occupy  their 
stock,  goods  and  merchandise  in  common,  one  of  them,  nam- 
ing himself  a  merchant,  shall  have  an  account  against  the  other, 
naming  him  a  merchant,  and  shall  charge  him  as  receptor  de- 
nariorum  ipsius  13.  ex  quacunque  causa  et  contractu  ad  cornmu- 
nem  utilitatem  ipsorum  A  &  J3.  provenient — Sicut  per  legern  mer- 
catoriam  rationabiliter  monstrare  potent.  He  cites  10  Ily.  71, 
16  a  Fitzherlert  Katura  Brev.  117,  D, 

It  cannot  be  questioned  that  the  law  of  England  upon  this 
subject  has  been  drawn  primarily  from  the  civil  code.  As 
trade  and  commerce  arose,  partnerships,  and  societies,  and  cor- 
porations grew  up,  and  the  resort  of  the  untrained  lawyers  of 
the  age  must  have  been  to  those  sources  which  the  civil  law 
in  its  plentitude  of  legislation  opened  to  them.  Yet  I  know 
of  no  author,  except  Mr.  Watson,  who  has  noticed  this  fact. 
{On  Partnership  Introduction,  XXV.) 

Two  questions,  then,  occur:  First,  does  the  relation  of  co- 
partners imply  the  existence  of  a  power  in  each  partner,  in 
contemplation  of  a  dissolution,  to  transfer  the  whole  property 
to  the  custody  and  control  of  a  stranger?  Second,  did  the  civil 
law,  from  which  England  derived  the  system,  recognize  such 
an  absolute  power  of  disposition  ? 

It  cannot  be  said  that  there  is  an  inherent  necessity  for  the 
existence  of  such  a  power,  in  order  to  accomplish  the  purposes 
of  a  partnership.  It  would  be  strange  to  say  that  what  is  done 
in  view  of  a  destruction,  or  effects  a  destruction  of  the  rela- 
tion, springs  from  such  relation,  or  the  powers  it  logically  or 
reasonably  implie?.  The  power  is  justly  implied  to  do  every- 
thing which  tends  to  aid,  to  strengthen,  and  protect.  Many  of 
the  leading  objects  of  a  partnership — the  augmentation  of  capi- 
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tal,  the  combination  of  the  varied  skill  of  different  persons, 
the  increase  of  the  power  of  labor,  and  the  expansion  of  effort 
and  enterprise — can  be  attained  (perhaps  less  efficiently)  with- 
out the  transmission  of  the  whole  authority  of  the  firm  to  each 
member,  for  either  the  acquisition  or  disposition  of  property. 
In  short,  whatever  tends  to  preserve,  may  well  be  deemed  in- 
herent and  essential ;  what  pre-supposes,  or  produces  dissolu- 
tion, is  not  merely  not  inherent,  but  really  repugnant  to  the 
abstract  idea  of  a  single  partner's  power.  The  union  of  will 
created  the  relation  ;  the  union  of  will  seems  necessary  to  de- 
stroy it. 

And  if  we  find  this  view  sustained  b}'  the  civil  law,  we  may 
venture  to  be  assured  of  its  justness,  and  be  emboldened  to 
found  our  reasoning  upon  it. 

The  civil  law  did  not  deem  such  an  authority  essential  to 
the  nature  cf  a  partnership.  I  may  go  further,  and  say  that 
the  power  of  absolute  disposition  of  capital  stock  resided  only 
in  the  body  of  the  firm — the  c  rpm  societatis. 

Thus  Gaines  (Z/z&rolO,  ad  edidurn  Provinciate  Digest:  Cor- 
pus juris  Civilis,  Lib.  XVII,  Tit.  11,  68,)  says — Nemo  ex  sociis 
2^lus  parle  sua  potest  alienare  etsi  totorum  bonorum  socii  siuL 
The  text  of  Domat,  as  translated  by  Dr.  Strahan,  is  as  follows : 
"Partner.3,  even  those  who  are  in  partnership  of  their  whole 
estate  and  goods,  can  alienate  only  their  own  share  of  the  com- 
mon stock,  and  cannot,  by  their  deed,  bind  the  community,  ex- 
cept in  so  far  as  it  has  empowered  them." 

So  Voet  (Comm  :  Tome  2,  p.  205,  Pro  Socio),  says :  "  Finally, 
(and  to  this  the  action  pro  socio  is  suitable),  the  partner  should 
allow  the  other  partner  to  use  the  common  property  for  those 
purposes  for  which  it  was  originally  furnished  by  the  will  of 
the  partners;  and  conversely,  should  abstain  from  all  dealings 
with  the  common  stock,  which  are  new,  and  repugnant  to  the 
primar}'  destination  of  the  partners." 

The  President  Favre,  in  his  treatise  upon  the  Pandects 
(quoted  by  Troplonj  De  Sociclc,  Tome  12,  p.  80),  savs:  "  *SVc 
cmm  inteUige  ut  qni  societatem,  ctuim  universalem  et  in  per- 
,)  contrahitj  rem  suam  coui,nu/iic':l  socio  et  -in  cam  partem 
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dominii  transferal  non  in  perpttuam,  sed  quamdin  tax  turn  durat 
societas." 

The  learned  author  Troplong,  whom  I  have  quoted,  in  his 
commentary  upon  the  1860th  article  of  the  Code  of  France, 
observes :  "  It  is  then  the  society  alone,  and  not  one  of  its 
members  (without  a  mandate),  which  can  dispose,  by  sale  or 
pledge,  of  what  belongs  to  it.  Even  more,  the  preservation  of 
the  social  capital  is  a  point  so  important,  that  the  majority  can- 
not force  the  minority  of  the  partners  to  sell  the  property  not 
vendible  (venales)  which  composes  it." 

The  word  venales,  which  I  have  translated  vendible,  means 
either  things  held  or  procured  to  be  sold  ;  or  things  necessary 
to  be  quickly  sold  from  their  perishable  character.  (Troplong, 
article  746,  Tome  13,  p.  229.) 

The  learned  author  again  says,  in  commenting  upon  article 
1859,  (Tome  13,  p.  203,  «.  714),  "  this  tacit  authority  (given  by 
each  to  each  other  partner,)  comprehends  everything  which  is 
common  in  a  procuration  general ;  the  power  to  purchase  ;  to 
pay ;  to  receive ;  to  hire  or  let ;  and  to  sell  vendible  arti 
cles."  So,  in  the  remarks  on  article  1860,  he  quotes  a  civil  law 
writer  as  follows  :  "  Acque  alienare  potest  nisifructns  aut  alias 
res  quae  facile  corrumpi  potest"  and  observes,  (JV.  747)  "  and 
in  this,  civil  partnerships  agree  perfectly  with  the  commercial 
partnerships  en  nom  collectij]  in  which  every  partner  has  the 
tacit  authority  to  manage.  Every  day  we  see  one  partner  sell- 
ing the  merchandise,  the  traffic  of  which  sustains  the  business. 
But  in  commercial  partnerships  this  form  of  the  right  of  ad- 
ministration is  more  apparent  and  more  frequent,  because  they 
comprise  a  far  greater  number  of  things  vendible,  and  that  the 
incessant  traffic  of  the  merchandise  is  then  a  condition  of  exist- 
ence. But  neither  in  the  partnerships  of  commerce  en  nom 
coUect/7,  nor  in  civil  partnerships,  can  one  partner  dispose  of 
things  not  vendible." 

Once  more  he  observes,  that  the  1860th  article  extends  to 
a  prohibition  of  a  sale,  by  one  partner  alone,  of  moveables  as 
well  as  of  immovables,  and  a  violation  of  it  will  subject  the 
partner  to  an  action  pro  socio  ;  but  this  concerns  the  partners 
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between  themselves.  In  relation  to  third  persons,  to  whom 
sale  or  pledges  have  been  made,  the  articles  1862,  1863  and 
1864,  prescribe  the  rules. 

In  considering  those  articles  (Tome  12,  p.  239),  he  recognizes 
the  great  power  of  one  to  bind  the  whole  in  general  partner- 
ships, and  states',  "  these  principles  are  affected  by  modifica- 
tions. One  is,  that  the  act  must  not  plainly  transcend  the 
objects  of  the  union.  Suppose  one  associate  sells,  in  the  part- 
nership name,  all  the  immoveables,  without  which  the  firm 
cannot  be  carried  on — is  it  not  clear  that  the  buyer  cannot 
pretend  to  have  the  partnership  considered  the  seller,  when  he 
has  co-operated  in  an  act  destructive  of  the  partnership?" 
(Tome  13,  p.  294.) 

It  may  be  added  that  the  law  of  France  has  provided  in  the 
fullest  manner  for  the  method  of  winding  up  a  dissolved  part- 
nership. It  is  customary  to  name  a  liquidator  in  the  articles. 
If  that  has  been  omitted,  he  can  only  be  appointed  by  the 
unanimous  choice  of  the  partners ;  although  a  custom  exists  in 
many  places  of  giving  a  majority  this  power.  (Troplony,  Tome 
13,  p,  484.)  If  an  arrangement  cannot  be  made,  the  courts  are 
applied  to.  (Ibid.) 

The  1859th  and  1860ih  articles  of  the  Code  Civile  of  France 
is  adopted  verbatim  into  the  Code  of  Louisiana.  (Article  2841, 
Civil  Code  Laivs,  ed.  1825,  jp.  588.) 

"  1.  The  partners  are  supposed  to  have  given  reciprocally  "to 
each  other  the  power  of  administering  one  for  the  other.  What 
one  does  is  valid  even  for  the  share  of  his  partners,  without 
their  approbation,  saving  the  right  which  they  or  every  one  of 
them  has  to  oppose  before  it  be  concluded. 

"  2.  Every  partner  may  make  use  of  the  things  belonging  to 
the  partnership,  provided  he  employs  the  same  to  the  uses  for 
which  they  are  intended  (a  la  detination  fade  par  Vusage^  and 
that  he  does  not  use  them  so  as  to  prevent  his  associates  using 
them  according  to  their  rights  nor  against  the  interests  of  the 
partnership. 

"  3.  (The  third  article  relates  to  a  contribution  to  expense.) 

"4.  One  partner  can  neither  dispose  of  nor  make  any  change 

VOL.  XVIII.  29 
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in  the  real  property  of  the  partnership,  although  to  its  benefit, 
without  the  consent  of  the  other  partners. 

"  5.  In  other  than  commercial  partnerships,  a  partner  cannot, 
as  partner  only,  and  if  he  has  not  the  administration,  alienate 
or  engage  the  things  which  belong  to  the  partnership. 

"  Article  1860  of  the  French  Code  is,  "  The  associate  who  is 
not  the  administrator,  cannot  alien  or  pledge  the  things,  even 
moveables  (mobilieres),  which  belong  to  the  partnership." 

The  law  of  Scotland  follows  in  the  footsteps  of  Roman  juris- 
prudence. (BeWs  Commentaries,  Vol.  2,  pp.  615,  616.)  That 
of  Holland  is  equally  guided  by  it. 

I  am  justified,  I  think,  in  adopting  the  language  of  Troplong  : 
"  The  maxims  of  the  Roman  lawyers,  initiated  by  Domat,  Po- 
thier  and  others,  and  expanded  by  commercial  custom,  have 
laid  the  true  foundations  of  the  law  of  partnership.  This  was 
.the  first  of  long  experience,  and  of  the  wise  observation  of  im- 
portant facts." 

It  results  from  this  review  that,  in  general,  there  was  no 
ipower,  as  between  partners  themselves,  in  one  of  them  to  dis- 
pose of  the  common  stock  absolutely,  without  the  consent  of 
.the  others ;  that  the  unrestricted  authority  to  bind  the  associu 
•tion  .was  limited  to  partnership  purposes,  during  the  duration 
of  the  firm,  for  the  object  of  carrying  it  on ;  that  an  act.  ex- 
ceeding this  limited  power,  by  one  partner,  might  give  rights 
to  an. innocent  purchaser  ;  but  if  he  took  the  whole  property, 
implying  that  the  partner  was  destroying  the  means  of  carry- 
ing on. the  business,  he  was  not  innocent ;  and  lastly,  that  for 
the  purpose  of  winding  up  a  partnership  the  assent  of  all  to  a 
liquidation  was  necessary,  or  the  tribunals  of  justice  must  be 
resorted  to. 

In  considering  the  question  as  affected  by  the  decisions  now 
binding  upon  this  court,  we  find  some  positions  so  settled  as 
not  to  be-open;to  discussion  here. 

Deming  agt  Colt  (3  Xandf.  X  C.  R.  284,)  decides,  that  one 
partner  could  not,  without  the  consent  of  the  other,  and  with- 
out consulting  him,  although  present,  and  actively  engaged  in 
the  business,  make  a  general  assignment  to  a  trustee  for  the 
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benefit  of  the  creditors  without  preferences.  The  principle 
of  the  court  in  that  case  was,  that  each  partner  has  a  great 
and  powerful  interest  to  see  that  a  proper  person  is  selected 
to  wind  up  the  affairs  of  the  concern;  as  the  judicious  ad- 
ministration of  the  estate  will  beneficially  affect  the  extent 
of  the  liability  of  each  for  the  debts  remaining  undischarged, 
as  well  as  the  prospect  of  an  ultimate  surplus. 

It  was  treated  as  settled  law,  that  an  assignment  under 
such  circumstances,  giving  preferences,  was  void.  Havens  agt. 
Husscy  (5  Paige  R.  30,)  is  referred  to,  and  fully  sustains  the 
decision. 

In  Hayes  agt.  Heyer,  (3  Sandf.  S.  C.  R  293),  heard  before 
the  three  other  judges  of  the  court,  it  was  announced  that  the 
decision  in  Deming  agt.  Colt  might  be  considered  as  express- 
ing the  unanimous  opinion  of  all  the  justices  of  this  court,  that 
"  a  partner  can  in  no  case  make  a  general  assignment  to  a  trus- 
tee for  the  benefit  of  creditors,  against  the  consent  or  without 
the  concurrence  of  his  co-partner,  the  latter  being  present,  and 
capable  of  acting  in  the  matter." 

Fisher  agt.  Hurray,  (1  E.  D.  Stnittfs  Rep.  341),  in  the  court 
of  common  pleas,  is  to  the  same  point.  The  learned  judge  who 
delivered  the  opinion,  used  the  words  4{  under  circumstances 
rendering  it  impossible  to  consult  the  other  partners,"  instead 
of  "  the  latter  being  present  and  capable  of  acting." 

An  assignment  under  such  circumstances,  giving  preferences, 
would  be  even  more  clearly  invalid ;  and  so  it  was  considered 
in  Kemp  agt.  Carnley,  3  Duer  Rep.  1.  Dana  agt.  Lull  (17  Ver- 
mont Rep.  390,)  gives  the  express  sanction,  to  this  point,  of  two 
of  the  judges. 

In  Ormsbee  agt.  Davis,  (5  Rhode  Island  Rep.  442, 1859),  a  gen- 
eral assignment,  giving  preferences,  and  mainly  to  the  firm  of 
which  the  assignee  was  a  member,  was  held  void  when  made 
by  one  paitner, 'the  other  not  being  shown  to  have  been  away 
or  incapable  of  being  consulted.  An  attaching  creditor  im- 
peached it. 

In  Kemp  agt.  Carnky  (3  Duer  Rep.  1,)  the  decision  was,  that 
when  a  partner  had  absconded,  and  relinquished  all  control 
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and  management  of  the  concern,  an  assignment  by  the  other 
to  a  trustee,  not  giving  preferences,  was  valid. 

The  case  of  Mabbett  agt.  White  (2  Kern.  Rep.  442,)  involves 
the  point :  that  one  partner,  when  the  firm  is  insolvent,  may 
make  a  direct  transfer  of  all  the  partnership  property,  to  a  sin- 
gle creditor,  to  pay  the  debts,  without  the  knowledge  or  con- 
sent of  the  other  partner,  though  he  was  present,  or  could  have 
been  consulted,  there  being  no  fraudulent  intent  to  defeat 
creditors. 

The  court  declare  that  it  was  not  necessary  in  the  case  to 
decide  whether  the  partner  could  make  an  assignment  to  a 
trustee  for  that  purpose. 

Judges  DENIO  and  JOHNSON  dissented,  and  the  former  ex- 
amined the  cases  with  care.  I  am  authorized  by  one  of  the 
learned  judges  who  concurred  in  the  judgment  (Judge  DEAN,) 
to  say,  that  he  should  have  come  to  a  different  result  had  the 
transfer  been  to  a  trustee,  giving  the  creditor  a  preference. 

This  decision  leaves  the  question,  which  arises  in  the  present 
case,  open  for  our  determination.  It  is  to  be  remembered  that 
the  absent  partners  were  away  upon  the  business  of  the  firm, 
and,  as  soon  as  apprised  of  the  assignment,  repudiated  it. 

Upon  the  principal  question,  then,  my  own  conclusion  is 
that  an  assignment,  without  the  concurrence  of  acting  partners, 
of  all  the  property  of  a  firm,  giving  preferences,  is  void.  It  is 
void  because  the  partners  have  never  vested  each  other,  by 
force  of  the  partnership  union,  with  such  a  power.  It  is  in- 
valid, because  it  controverts  the  great  object  of  a  partnership, 
the  true  theory  and  the  most  sacred  bond  of  the  connection, 
the  furtherance  of  partnership  objects,  so  long  as  they  can  be 
attained,  and  the  equal  power  of  each  to  watch  over  and  direct 
the  application  of  the  funds  when  insolvency  overtakes  the 
firm.  It  is  not  warranted,  in  the  present  case,  by  the  absence 
of  the  other  partners.  That  created  no  emergency  which  can 
justify  it.  The  law  will  sanction  an  assignment  distributing 
the  property  among  all  the  creditors,  because  the  law  assumes 
that  all  the  associates  will  unite  in  what  equity  dictatea  The 
law  opens  another  mode  to  the  partner,  by  throwing  the  ad- 
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ministration  of  the  funds  into  a  court  of  equity.  It  has  been 
suggested,  and  the  argument  receives  no  slight  strength  from 
Mabbett  agt.  White,  that  as  the  present  assignee  was  a  preferred 
creditor,  (to  an  amount,  indeed,  of  $1291.50  out  of  about  $1620), 
the  transfer  must  be  valid  as  to  his  demand,  as  if  the  property 
had  been  made  directly  and  delivered  to  him. 

It  may  be  answered,  if  this  may  prevail,  the  rule  requiring 
the  concurrence  of  the  partners  is  effectually  defeated.  Let 
all  the  preferred  creditors  be  named  trustees,  and  the  object 
of  the  assigning  partner  will,  in  the  great  majority  of  cases,  be 
attained. 

Again,  upon  a  direct  transfer  in  payment  of  a  debt,  the  part- 
ners are  discharged;  the  debt  is  extinguished.  This  was  the 
case  in  Mabbett  agt.  White,  where  a  note  of  the  purchaser  was 
given  for  the  balance.  Here  the  partners  will  be  left  respon- 
ble  for  any  deficiency. 

Again,  here  is  a  trust  created  to  sell  the  property,  to  collect 
the  debts,  to  pay  the  expenses  of  the  assignment,  and,  yet  more, 
to  defray  the  costs  and  expenses  of  prosecuting  or  defending 
suits  connected  with  the  assignment. 

In  the  case  of  Ormsbee  agt.  Davis,  before  cited,  a  subsequent 
transfer  of  part  of  the  partnership  property  to  the  creditor,  in 
satisfaction,  or  even  security  for  the  debt,  was  supported. 
The  line  of  distinction  I  have  pursued  in  this  argument,  is 
strikingly  shown  in  that  authority. 

I  conclude  that  on  no  ground  can  the  transfer  in  question 
be  sustained ;  and  that  the  judgment  appealed  from  must  be 
affirmed. 
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SUPKEME  COUET. 

LAFAYETTE  COOK,  respondent,  agt.  HEJIAN  SWIFT,  appellant. 

On  an  appeal  from  a  justice's  judgment  to  the  county  court,  where  either  party  in- 
tend, upon  allegations  and  proofs  of  error  in  fact,  to  make  an  application  for  a 
new  trial  on  that  ground,  as  provided  by  the  Code ;  it  is  error  for  the  county 
court  not  to  hear  the  case  on  both  grounds,  but  only  to  hear  and  decide  the 
question  of  the  appeal  xipon  the  merits,  on  the  justice's  return,  without  hearing 
and  deciding  also  the  application  to  set  aside  the  judgment  and  for  a  new  trial, 
where  the  latter  question  was  moved  and  insisted  on. 

Erie  General  Term,  November,  1859. 

Present,  GREENE,  P.  J.,  MARVIN  and  DAVIS,  Justices* 

APPEAL  from  judgment  of  Erie  county  court,  affirming  the 
judgment  of  the  justice. 

S.  CAVERNO,  for  plaintiff". 
G.  PARSONS,  for  defendant. 

By  the  court — MARVIN,  Justice.  The  parties  joined  issue, 
and  the  cause  was  adjourned.  On  the  adjourned  day  the  de- 
fendant did  not  appear,  the  plaintiff  did  appear  and  examined 
witnesses,  and  the  j  ustice  rendered  judgment  in  his  favor.  The 
defendant  appealed  to  the  county  court,  stating,  as  grounds, 
that  the  justice  erred  in  calling  the  suit  on  the  adjourned  day, 
for  the  reason  that  the  plaintiff  did,  after  the  cause  was  ad- 
journed, in  the  presence  of  the  court,  withdraw  the  action ; 
and  at  the  same  time  gave  notice  to  the  defendant  and  his  coun- 
sel of  the  same.  Also,  that  the  justice  had  no  jurisdiction  to 
render  judgment  against  the  defendant.  The  justice  made  a 
return  of  the  proceedings  in  the  action.  The  defendant  pro- 
cured several  affidavits  tending  to  prove  a  defence,  and  also 
that  after  the  cause  was  adjourned,  the  plaintiff  gave  notice  to 
the  defendant  th;it  he  had,  or  should  withdraw  it,  and  that  he, 
the  defendant,  should  make  no  more  costs.  Copies  of  the 
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affidavits  were  served  upon  the  plaintiff,  with  notice  that  they 
would  be  used,  &c.  The  plaintiff  procured  several  affidavits, 
and  others  were  made  in  behalf  of  the  defendant  in  reply.  The 
record  contained  all  the  affidavits. 

The  case  came  on  for  hearing  in  the  county  court,  and  the 
return  arid  affidavits  were  read,  and  the  counsel  for  the  appel- 
lant was  proceeding  to  argue  the  case  upon  the  return  of  the 
j  ustice,  and  also  his  application  for  a  new  trial  founded  upon 
the  affidavits,  when  his  attention  was  called  to  a  rule  of  tho 
court  to  the  effect  that,  when  the  appeal  is  founded  upon  an 
error  of  fact,  or  a  new  trial  is  asked  for,  the  same  shall  be  heard 
upon  the  affidavits,  &c.,  and  be  decided  before  the  hearing  upon 
the  return  of  the  justice.  The  counsel  for  the  appellant 
claimed  the  right  to  be  heard  upon  the  return  and  the  affida- 
vits at  the  same  time.  The  court  refused  to  permit  this,  but 
would  hear  the  application  for  a  new  trial,  and  decide  it,  be- 
fore hearing  the  case  upon  the  return.  The  counsel  then  stated 
that  he  wished  to  argue  the  appeal  upon  the  return  at  that 
time,  and  proceeded  in  his  argument  upon  the  return.  An  or- 
der was  entered  by  direction  of  the  court,  "  motion  to  set  aside 
judgment  and  for  a  new  trial  herein;  motion  withdrawn  and 
ordered  that  the  defendant  pay  respondent  $5.00  costs  for  op- 
posing, and  thereupon  cause  is  argued,  submitted,  and  court 
take  the  papers."  The  counsel  for  the  appellant  insisted  that 
the  affidavits  and  appeal  upon  the  return  should  be  heard  to- 
gether, and  the  court  should  first  consider  the  case  upon  its 
merits,  &c.  These  facts  are  presented  by  stipulation.  Tho 
county  court  affirmed  the  judgment  upon  the  return  of  tho 
justice,  and  has  not  passed  upon  the  application  for  a  new  trial 
founded  upon  the  affidavits.  "VVe  agree  that  the  court  decided 
correctly  upon  the  justice's  return,  and  it  is  not  necessary  here 
to  state  the  question  made  upon  that.  But  should  not  the 
court  have  decided  all  the  questions  before  it  ? 

By  the  Code,  section  353,  the  appellant  is  to  serve  notice  of 
appeal,  stating  the  grounds  upon  which  the  appeal  is  founded. 
Section  360,  directs  as  to  the  judgment  of  the  county  court. 
The  judgment  of  the  justice  may  be  reversed  for  error  of  law 
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or  fact.  The  question  as  to  error  in  fact  may  be  determined 
on  affidavits,  or,  in  the  discretion  of  the  court,  upon  the  exam- 
ination of  witnesses.  Thence  comes  the  provision,  that  if  the 
defendant  failed  to  appear  before  the  justice,  and  it  is  shown, 
by  the  affidavits  served  or  otherwise,  that  manifest  injustice 
had  been  done,  and  the  defendant  satisfactorily  excuses  his  de- 
fault, the  court  may,  in  its  discretion,  set  aside  or  suspend  judg- 
ment, and  order  a  new  trial,  before  the  same  or  any  other  jus- 
tice, at  such  time  and  place,  and  on  such  terms,  as  the  court 
may  deem  proper. 

The  county  court  should  have  heard,  and  should  have  passed 
upon  all  the  errors  alleged,  whether  of  law  or  fact,  and  upon 
the  application  for  a  new  trial.  The  only  way  provided  by  the 
Code  for  bringing  before  the  court  the  errors,  either  of  law  or 
fact,  is  by  appeal.  And  there  must  be  an  appeal  when  it  is  in- 
tended to  make  an  application  for  a  new  trial.  So  I  understand 
the  Code.  The  provision  relating  to  setting  aside  or  suspend*- 
ing  the  judgment  and  ordering  a  new  trial,  is  contained  in  the 
section  relating  to  judgment  to  be  given  "  upon  the  hearing  of 
the  appeal," — section  366. 

There  is  but  one  appeal  and  but  one  hearing,  and  I  suppose 
the  appellant  may  avail  himself  of  all  the  errors,  whether  of 
law  or  fact,  prejudicial  to  his  rights,  and  may  also  make  the 
application  for  a  new  trial,  under  the  circumstances  specified 
in  the  Code. 

If  there  is  error  in  law  or  error  in  fact,  the  county  court 
should  reverse  the  judgment.  If  there  is  no  error  in  law  or 
fact,  the  judgment  should  be  affirmed,  unless  there  is  an  appli- 
cation, under  the  circumstances  specified  in  the  Code,  for  a  new 
trial.  If  such  application  is  made,  the  county  court  should 
pass  upon  the  question,  and,  in  its  discretion,  deny  the  applica- 
tion or  grant  it,  &c.  The  judgment  will  be  reversed  upon 
some  error  of  law  or  fact,  or  the  judgment  will  be  set  aside  or 
be  suspended,  and  a  new  trial  ordered  ;  or,  notwithstanding  all 
the  grounds  alleged  by  the  appellant,  the  judgment  will  be 
affirmed. 

The  mode  of  bringing  errors  of  fact  before  the  court,  is  prop 
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erly  pointed  out,  I  think,  in  Hurd  agt.  Beeman,  (8  How.  254), 
and  I  think  the  same  practice  applicable  to  this  case. 

In  the  present  case,  the  county  court  has  not  passed  upon 
the  question  raised  by  the  affidavits.  The  court  has  not  exer- 
cised its  discretion  whether  the  judgment  should  be  set  aside, 
&c.,  and  a  new  trial  ordered.  The  court  refused  to  hear  and 
pass  upon  that  question,  at  the  time  it  heard  and  passed  upon 
the  alleged  error  in  law  to  be  found  in  the  return. 

It  is  true  that,  by  the  rule  entered,  it  is  said  that  the  motion 
was  withdrawn — meaning  the  motion  for  the  relief  founded 
upon  the  affidavits ;  but  the  stipulation  shows  that  the  coun- 
sel for  the  appellant  did  not  withdraw  this  part  of  his  case, 
but  insisted  upon  his  right  to  be  heard  upon  the  whole  case, 
and  that  the  court  should  pass  upon  all  the  questions.  The 
court  refused  to  hear  an  argument  upon  the  whole  case,  and 
directed  the  rule  to  be  entered.  I  think  the  county  court  erred 
in  not  hearing  the  whole  case,  and  I  think  this  court  should 
reverse  the  judgment,  simply  leaving  the  cause  pending  in  the 
county  court  upon  the  appeal,  and  the  county  court  should 
proceed  to  hear  the  case  and  pass  upon  all  the  questions. 

Judgment  accordingly. 


SUPKEME  COURT. 
HARPER  and  others  agt.  BANGS  and  others. 

Where  the  plaintiff  recovers  judgment  on  contract  against  three  out  of  four  joint 
debtors,  he  may,  under  section  375  of  the  Code,  serve  a  summons  on  the  fourth 
defendant,  who  was  not  served  with  summons  in  the  original  action,  to  show 
cause  why  he  should  not  be  bound  by  the  judgment 

Neiv  •  York  Special  Term,  October  1859. 
MOTION  to  set  aside  judgment. 

INGRAIIAM,  Justice.     The  136th  section  of  the  Code  allows 
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the  plaintiff  to  proceed  against  sucli  of  the  joint  debtors  as  arc 
served,  and,  on  recovery,  to  enter  up  judgment  against  all  who 
are  jointly  indebted. 

The  375th  section  provides  for  the  service  of  the  summons 
to  show  cause  why  they  should  not  be  bound  by  the  judgment, 
or  any  who  were  not  served  with  the  summons  in  the  original 
action. 

By  this  section,  such  summons  may  be  served  when  a  judg- 
ment shall  be  recovered  against  one  or  more  of  several  persons 
jointly  indebted  upon  a  contract.  There  is  nothing  in  the  sum- 
mons or  affidavit  which  warrants  the  granting  of  this  motion. 
The  plaintiff  states  he  recovered  judgment  against  three  of  the 
defendants,  and  served  a  summons  on  the  fourth,  who  was  not 
originally  served,  but  who  was  a  defendant  in  that  action. 
This  is  in  conformity  with  the  375th  section,  that  contemplates 
that  the  judgment  should  only  be  considered  a  judgment 
against  those  served,  as  it  says,  where  judgment  is  recovered 
against  one  or  more  of  the  joint  debtors.  It  is  sufficient  to 
state  what  this  section  requires,  and,  when  the  affidavit  is  made 
in  conformity  with  it,  there  is  no  reason  to  set  it  aside. 

If  the  judgment  was  not  properly  entered  up  against  all  the 
defendants,  it  should  have  been  shown  by  affidavit. 

Motion  denied  with  $10  costs,  without  prejudice  to  a  renew- 
al of  the  motion  on  affidavit. 


SUPKEME  COUET. 
CHARLES  THWING  agt.  FRANKLIN  THWING  and  others. 

Where,  pending  the  advertisement  of  sale  of  premises  inpartition,  the  plaintiff  died, 
and  his  share  passed  to  his  three  children,  two  of  whom  were  defendants  in 
the  original  action,  and  the  third  was  mode  plaintiff,  by  order  of  the  court,  aa 
successor  in  interest  to  the  original  plaintiff, 

Held,  that  there  was  no  irregularity  in  continuing  the  advertisement  in  the  same 
form  as  originally  commenced,  and  selling  the  promises  in  pursuance  thereof. 
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New-  York  Special  Term,  October,  1859. 
MOTION  to  compel  a  purchaser  to  complete  his  purchase 
in  partition. 

INGRAHAM,  Justice.  Pending  the  advertisement  of  sale,  tho 
plaintiff  in  this  action  died,  and  his  share  of  the  premises  sought 
to  be  partitioned  passed  to  his  three  children.  Two  of  them 
were  defendants  in  the  action  originally.  The  third  was  made 
plaintiff,  by  order  of  the  court,  as  his  successor  in  interest.  The 
advertisement  was  continued  in  the  same  form  as  originally 
commenced,  and  the  premises  were  sold  in  pursuance  thereof. 
The  purchaser  now  objects  to  the  title,  because  there  was  not 
a  new  advertisement  after  the  plaintiff  was  introduced  into  the 
cause. 

I  do  not  see  that  such  a  course  was  in  any  way  necessary. 
The  Code,  section  121,  provides  for  such  a  case,  and  authorizes 
the  court  to  order  the  action  to  be  continued  by  his  successor 
in  interest.  The  action  is  to  be  continued — to  proceed — not 
to  go  back  and  repeat  what  had  been  done ;  but  to  be  con- 
tinued. If  the  successor  had  been  made  defendant,  he  might 
have  claimed  the  right  to  put  in  an  answer  and  defend,  but  the 
plaintiff  could  do  no  such  thing ;  by  coming  in  as  plaintiff,  he 
assumes  all  tho  former  plaintiff's  acts,  admits  the  proceedings 
previously  taken  to  be  correct,  and  adopts  them  as  his  own, 
and  by  proceeding  he  is  estopped  from  afterwards  denying 
the  regularity  of  the  judgment  and  subsequent  proceedings. 
There  are  other  reasons  why  it  was  not  necessary  to  proceed 
anew.  The  judgment  of  partition  and  sale  was  perfect  before 
the  death.  The  rights  of  the  parties  thereafter  were  not  in  the 
land,  but  in  the  proceeds.  Wherever  the  plaintiff's  share 
vested,  the  partition  was  necessary,  and  the  interest  attached 
to  the  money,  the  proceeds  of  the  sale,  rather  than  to  the  land. 
The  same  sale  and  partition  must  be  made  as  before,  and  the 
only  difference  would  be  in  the  distribution  of  the  share  of  the 
deceased  party,  which  would  be  regulated  on  motion. 

I  am  of  the  opinion  there  was  no  irregularity  in  the  pro- 
ceeding, and  that  the  purchaser  should  complete  his  purchase. 


460  NEW-YORK  PRACTICE  REPORTS. 

In  the  Matter  of  the  petition  of  James  W.  Beekman. 

SUPREME  COURT. 

In  the  Matter  of  the  petition  of  JAMES  W.  BEEKMAN. 

Where  the  street  commissioner  of  the  city  of  New- York  falsely  certifies  the  rates 
at  which  work  is  done  under  a  contract  for  the  corporation,  the  assessment  will 
be  set  aside,  and  a  new  one  ordered. 

New-  York  Special  Term,  October,  1859. 
MOTION  to  vacate  assessment  for  work  in  setting  curb  and 
glitter,  &c. 

INGRAHAM,  Justice.  In  this  case  the  petitioner  moved  to 
vacate  the  assessment  for  curb,  gutter,  &c.,  in  Third  Avenue, 
from  61st  to  86th  streets,  on  the  following  facts  :  It  appeared 
that  on  the  24th  of  February,  1857,  the  corporation  imposed 
an  assessment  of  $13,143.84,  for  setting  curb  and  flagging  four 
feet  in  width  of  the  sidewalks  in  Third  Avenue,  from  Sixt}r- 
first  to  Eighty-sixth  streets,  which  assessment  appeared  as  a 
lien  upon  the  property  in  question.  The  corporation  entered 
into  a  contract  with  Bernard  Callighan  to  do  this  work,  he 
being  the  lowest  bidder,  but  which  contract  has  never  yet  been 
fulfilled,  but  remains  in  full  force.  Subsequently,  the  corpo- 
ration entered  into  a  contract  to  do  the  work,  with  Charles 
Devlin,  at  a  greater  price  than  agreed  on  by  Callighan.  The 
then  street  commissioner,  on  his  return  to  the  assessors,  falsely 
certified  the  rates  at  which  the  work  was  done. 

Mr.  Boyle,  the  surveyor,  on  his  return  to  the  assessors,  set 
forth  that  the  following  amount  of  work  had  been  done : 
1285  1-2  cubic  yards  earth  excavation. 
55 1-2          "          rock 
500  "          earth  filling. 

The  petition  then  alleged  that  this  return  was  afterwards 
altered  so  as  to  read : 

4285  1-2  yards  of  earth  excavation. 
357  "    rock          " 

8503  "    earth  filling. 
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And  that  the  amount  of  this  alteration  formed  part  of  the 
assessment  now  charged  upon  the  property.  Upon  these  facts, 
the  petition  asked  that  the  assessment  be  declared  void. 

The  statements  of  the  petitioner  being  supported  by  compe- 
tent evidence,  the  court  must  make  an  order  setting  the  assess- 
ment aside,  and  ordering  that  the  land  be  assessed  for  such 
amount  only  as  would  be  justly  chargeable  if  the  fraud  had 
not  been  committed. 


SUPEEME  COURT 

THE  PEOPLE  ex  rel  ISAAC  FULLER  agt.  THE  BOARD  OF  SU- 
PERVISORS OF  SENECA  COUNTY. 

Whore  a  board  of  supervisors  by  ballot,  under  the  statute  (Laws  0/1845,  chapter 
280),  designate,  by  tho  highest  number  of  votes,  one  newspaper  in  their  county 
for  tlie  publication  of  the  laws  of  the  legislature,  and,  on  another  ballot,  for  tho 
designation  of  a  second  newspaper  for  the  same  purpose,  there  is  a  tie  vote  in 
reference  to  two  other  newspapers  voted  for,  there  is  a  selection  of  one  news- 
paper only ;  and  a  resolution  ot  the  board,  declaring  one  of  the  two  papers  last 
voted  for  as  a  second  paper  to  publish  the  laws,  does  not  help  out  the  difficul- 
ty ;  nor  is  a  mandamus  against  the  board  of  any  avail  The  defect  in  such  case 
in  in  the  statute. 

Seneca  Circuit  and  Special  Term,  January,  1860. 
MOTION  for  a  peremptory  mandamus. 

J.  K.  RICHARDSON,  for  relator. 

S.  G.  UADLEY  and  J.  T.  MILLER,  for  Supervisors. 

KNOX,  Justice.  The  questions  in  this  case  arise  in  this  way. 
ID  1845  (see  Laws  of  1845,  cliap.  280,)  the  legislature  passed  the 
following  law :  "  Section  1.  All  laws  of  a  general  nature, 
which  shall  hereafter  be  passed  by  the  legislature  of  this  state, 
shall  be  published  in  at  least  two  newspapers  in  each  county 
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of  this  state  where  there  is,  or  may  be  hereafter,  two  newspa- 
pers published  ;  and  in  one  newspaper  in  each  county  where 
but  one  newspaper  is  published,  or  may  be  published." 

"  Section  2.  All  laws  of  a  local  nature,  which  shall  hereafter 
be  passed  by  the  legislature  of  this  state,  shall  be  published  in 
like  manner  in  each  of  the  counties  interested  in  the  same." 

"  Section  3.  It  shall  be  the  duty  of  each  board  of  supervisors 
in  the  several  counties  of  this  state,  at  their  annual  meeting,  to 
appoint  the  printers  for  publishing  the  laws  in  their  respect- 
ive counties.  The  appointment  shall  be  made  in  the  following 
manner :  Each  member  of  the  board  of  supervisors  shall  des- 
ignate, by  ballot,  one  newspaper  printed  in  the  county  to  pub- 
lish the  laws,  and  the  paper  having  the  highest  number  of 
votes,  and  the  paper  having  the  next  highest  number  of  votes, 
shall  be  the  papers  designated  for  printing  the  laws.  If  there 
shall  be  but  one  paper  printed  in  the  county,  then,  in  that  case, 
the  laws  shall  be  published  in  that  paper." 

At  their  annual  meeting,  held  on  the  25th  day  of  November 
last,  the  board  of  supervisors  of  Seneca  county,  for  the  purpose 
of  designating  the  papers  to  print  the  laws  as  provided  in  the 
sections  just  quoted,  proceeded  as  follows:  "  Each  member  of 
said  board,  viz.,  John  De  Mott,  Myron  K.  Cole,  William  Dun- 
lap,  Peter  J.  Van  Vliet,  William  Burroughs,  John  Reed,  Sam- 
uel R.  Welles,  George  W.  Davis,  Robert  L.  Stevenson  and  Al- 
bert Rogers,  did  designate,  by  ballot,  one  newspaper  printed  in 
said  county.  That  said  ballots  were  canvassed,  after  being 
cast,  by  said  respective  members  of  said  board,  and  on  such 
canvass  it  appeared,  and  was  declared  and  determined  by  said 
board,  that  four  of  said  ballots  designated  the  Seneca  Observer. 
That  three  of  said  ballots  designated  the  American  Reveille, 
and  that  three  of  said  ballots  designated  the  Seneca  County 
Courier.  That  no  other  ballot  was  taken,  but  a  resolution  was 
thereupon  adopted  by  a  majority  of  the  members  of  said  board 
then  and  there  voting,  and  constituting  a  quorum  of  said  board, 
as  follows  :  "  Resolved,  that  Charles  Sentcll  and  Messrs.  Uolly 
and  Stovvell  be,  and  are  hereby  appointed,  the  printers  to  pub- 
lish the  session  laws  in  said  county  the  ensuing  year,  and  that 
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the  Seneca  Observer  and  American  Reveille,  are  hereby  desig- 
nated as  such  papers  in  which  such  laws  shall  be  published." 

The  relator,  assuming  the  ground  that  the  board  had  not 
complied  with  the  statute,  and  had  not  appointed  printers  to 
publish  the  laws,  or  designated  any  paper  or  papers  for  printing 
the  laws,  but  had  adjourned  without  so  doing — an  alternative 
mandamus  was  ordered  by  me,  at  the  Cayuga  circuit  and  special 
term,  on  the  3d  day  of  January  instant.  And  now,  on  filing 
the  return  of  the  board,  which  sets  forth  the  facts  above  stated, 
the  relator,  with  the  consent  of  the  counsel  for  the  board,  with- 
out further  notice,  moves  for  a  peremptory  writ  of  mandamus. 

The  objections  which  the  counsel  for  the  board  take  to  the 
issuing  of  the  writ  are  substantially  these  :  1st.  That,  the  re- 
lator, as  the  publisher  and  printer  of  a  newspaper,  has  no  right 
to  the  writ  any  more  than  any  other  citizen  of  the  county. 
2d.  That  the  board  of  supervisors  have  complied  with  the  law, 
and  have  appointed  printers  of  the  laws.  That,  having  once 
taken  a'  ballot  for  that  purpose,  they  have  spent  their  power, 
and  cannot  again  act  in  reference  to  it.  3d.  That  the  mode  of 
proceeding  to  elect  printers  is  merely  directory. 

As  to  the  first  point,  I  am  of  opinion  that  the  relator  has 
no  right,  as  printer  and  publisher  of  a  newspaper  in  Seneca 
county,  to  the  writ  any  more  than  all  the  citizens  of  the  county, 
but  I  think  any  citizen  has  the  right  to  it  in  a  case  like  the 
present.  The  object  of  the  statute  undoubtedly  is,  to  give 
such  publicity  to  the  laws  that  every  citizen  may  have  an  op- 
portunity to  know  them.  Any  citizen,  therefore,  may  be  a, 
relator,  in  such  an  application  for  a  mandamus,  to  enforce  the 
execution  of  an  act  of  the  legislature,  passed  for  the  benefit  of 
the  public.  (19  Wendell,  65  ;  1  Howard  P.  R.  180.) 

The  case  relied  on  by  the  counsel  for  the  board,  Yates  agt. 
The  Canal  Board,  (lo  IlarlouSs  /s'.  C.  Rep.  432),  does  not  sus- 
tain their  position.  That  was  the  case  of  an  individual  ask- 
ing for  a  mandamus  to  the  canal  board,  commanding  them  to 
approve  or  disapprove  of  a  contract  which  had  been  awarded 
to  him.  It  was  a  matter  of  interest  to  Yates,  the  relator  in- 
dividually, but  the  public  at  large  were  not  interested  in,  it 
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But  the  question  whether  the  laws  of  the  land,  which  all  are 
bound  to  obey,  and  the  ignorance  of  \vhich  excuses  no  man, 
shall  be  published  as  directed  by  the  legislature,  is  a  matter  of 
public  right.  As  to  the  other  objections,  I  have  had  more 
difficulty  in  ariving  at  a  conclusion,  and  yet,  after  reading  care- 
fully the  statute,  I  am  just  as  confident  that  the  board  of  su- 
pervisors have  not  discharged  the  "  duty  "  which  the  statute 
imposes,  as  I  am  that  the  relator  has  a  right  to  the  writ.  I 
know  of  no  statute  which  gives  the  board  of  supervisors  the 
power  to  cause  the  laws  to  be  published,  or  to  appoint  the 
printers  for  that  purpose,  except  the  one  under  which  they 
acted  in  the  present  instance ;  and  no  other  statute  giving  such 
power  was  cited  on  the  argument,  though  one  of  the  counsel 
for  the  board  earnestly  contended  that  they  have  such  power. 
This  statute  is,  of  course,  to  be  read  as  a  whole,  and  the  same 
statute  which  provides  that  the  laws  "shall  be  published," 
provides  that  the  supervisors  shall  appoint  the  printers,  and 
prescribes  in  what  manner  that  appointment  shall  be  made. 
It  can,  therefore,  be  done  in  no  other  manner,  and,  hence,  an 
appointment  by  resolution  is  an  utter  nullity.  The  manner  pre- 
scribed is,  "  each  member  of  the  board  of  supervisors  shall 
designate,  by  ballot,  one  newspaper  printed  in  the  county,  to 
publish  the  laws,  and  the  paper  having  the  highest  number  of 
votes,  and  the  paper  having  the  next  highest  number  of  votes, 
shall  be  the  papers  designated  for  printing  the  laws." 

Here  it  may  be  proper  to  observe,  that  the  statute,  after  pro- 
viding that  the  board  may  appoint,  and  prescribing  the  "  man- 
ner," says:  "And  the  paper  having  the  highest  number  of 
votes,  and  the  paper  having  the  next  highest  number  of  votes, 
shall  be  the  papers  designated,"  &c.  In  other  words,  though 
the  supervisors  must  vote  by  ballot,  the  statute  declares  who  is 
elected  or  designated  by  such  ballot.  Now,  how  was  it  in 
this  case  ?  The  supervisors  did  precisely  what  the  statute  said 
they  should  do.  They  followed  the  "  manner  prescribed,  and 
the  ballot  showed  four  votes  for  the  Observer,  and  three  votes 
for  the  Reveille,  and  three  votes  for  the  Courier"  The  statute 
then  spoke  and  said:  "  The  Observer,  having  the  highest  num.- 
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ber  of  votes,  is  one  of  the  papers  designated,  but  there  is  no 
paper  having  the  next  highest  number,  but  there  are  two  other 
papers  having  an  equal  number — there  is  a  tie.  Neither  hav- 
ing the  next  highest  number  of  votes — neither  is  designated." 

As  the  resolution  which  the  board  passed  was  a  nullity,  so 
far  as  it  assumed  to  designate  the  papers,  it  seems  to  me  clear 
that  the  "  duty  "  of  the  board  to  appoint  the  printers  has  not 
been  complied  with.  And  now  the  question  arises,  shall  a  per- 
emptory mandamus  go  to  compel  the  performance  of  that 
"duty?"  And  just  here  I  ask,  whose  fault  is  it  that  that 
"  duty  "  was  not  performed  ?  Did  the  individual  members  of 
the  board  do  anything  which  they  had  no  right  to  do?  Had 
they  not  the  right  to  vote  as  they  did  ?  Most  clearly  they 
had,  and  are  without  fault.  Were  in  the  discharge  of  their 
duty,  voting,  doubtless,  as  they  pleased,  and  certainly  there  is 
no  power  anywhere  to  make  them  vote  differently.  But  as 
printers  were  not  appointed,  there  is  fault  somewhere.  That 
fault  is  in  the  law  itself — and  nowhere  else.  The  "  modus  ad- 
jendi"  prescribed  by  it  for  the  election  of  the  printers,  cannot, 
in  a  case  like  the  present  one,  do  it. 

When  the  act  was  passed,  but  two  great  political  parties 
were  in  the  field,  and  policy  dictated  the  propriety  of  dividing 
between  those  two  parties  the  public  printing.  By  this  means, 
greater  circulation  would  be  given  to  the  laws.  But  since  then 
another  party  has  arisen,  and  hence  the  contingency,  not  con- 
templated by  the  statute,  which  has  produced  this  "dead  lock." 

Now,  this  is  a  writ  which  the  court  will  issue  or  withhold 
in  its  discretion,  and,  in  the  exercise  of  that  discretion  in  this 
case,  I  shall  withhold  it.  It  is  the  fault  of  the  statute  that 
printers  are  not  elected,  and  it  is  quite  plain  to  me  that,  if  it 
were  issued,  the  object  sought  could  not  be  accomplished. 

First.  Because  I  have  reason  to  believe  that  the  members 
of  the  board  would  vote  precisely  as  they  have,  and  then  we 
should  have  this  same  "  dead  lock  ;"  and.  Second.  Because  I 
do  not  see  how,  now,  after  one  paper  has  been  designated,  as  I 
hold  the  Observer  has  been,  that  another  can  be. 

I  shall  refuse  the  writ,  but  without  costs  to  either  party. 

VOL.  XVIII.  80 
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SUPREME  COURT. 
MARGARET  ROBERTI  agt.  THOMAS  CARLTON  and  others. 

Liability  for  the  costs  of  a  former  suit,  shall  not  prevent  the  party  from  prosecut- 
ing as  a  poor  person  against  the  same  defendant.  (3  R.  S.  5th  ed.  745.) 

Held,  that  this  statute  is  applicable  to  a  married  woman  who  prosecutes  as  a  poor 
person  for  damages  for  injuries  to  her  separate  property,  (a) 

"Whether  a  married  woman  can  sustain  an  action  for  damages  for  personal  injuries, 
without  joining  her  husband  as  plaintiff,  although  he  is  made  a  party  defend- 
ant,— quere  ? 

New  •  York  Special  Term,  February,  1860. 

MOTION  by  plaintiff  for  leave  to  prosecute  as  a  poor  person. 

Louis  H.  PlGNOLET,  for  plaintiff. 
E.  L.  FANCHER,  for  defendants. 

3BONNEY,  Justice.  The  plaintiff  is  a  married  woman,  and 
prosecutes  this  action  to  recover  damages,  for  injuries  to  her 
.-separate  property,  and  also  for  injuries  alleged  to  have  teen 
-sustained  by  reason  of  the  negligence  of  the  first  named  three 
defendants. 

Upon  a  petition  and  papers,  sufficient  if  she  were  a  single 
woman  to  entitle  her  to  the  relief  asked  for,  she  now  applies 
for 'leave  to  prosecute  as  a  poor  person,  under  part  3,  chapter 
8,  title  1,  of  Revised  Statutes.  She  a]so  states  that  she  was 
married  to  her  husband  in  Belgium,  and  they  afterwards  came 

(a)  NOTE. — The  petition  of  a  poor  person  must  show  "  that  the  applicant  is  not 
worth  twenty  dollars,  excepting  the  wearing  apparel  and  furniture  necessary  for 
himself  and  bis  family,  and  excepting  the  subject  matter  of  the  action,  when  not 
in  possession  thereof."  (3  R.  S.  5lh  ed.  744.)  The  question  arises,  if  the  dama- 
ges claimed  by  a  .married  woman  for  injuries  to  her  separate  property,  of  which  she 
js  presumed  to  be  .^possession,  (as  she  does  not  claim  possession),  and  which  does 
not  include  necessary  wearing  apparel  and  household  furniture,  amounts  to  over 
$20 — the  court  haveany  jurisdiction  to  entertain  the  action  ?  as  she  admits  by  her 
claim  that  she  has  property  exceeding  in  value  ?20:  ami  if  less  than  $.0  dam- 
nges  is  claimed,  the -court  certainly  have  no  jurisdiction.— [REP. 
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to  this  country  ;  that  he  deserted  her  nearly  five  years  ago, 
and  she  has  since  lived  separate  and  apart  from  him,  and  ever 
since  their  marriage  has  maintained  herself  by  her  own  cxer 
tions ;  that  her  husband  has  no  interest  in  the  subject  of  this 
action,  and  refuses  to  join  or  be  joined  as  a  plaintiff,  and  has 
therefore  been  made  a  defendant. 

The  defendants,  against  whom  damages  are  claimed,  oppose 
the  application  on  two  grounds : 

1st.  They  show  that  the  plaintiff,  together  with  her  husband, 
commenced  a  suit  in  the  New- York  common  pleas,  for  the 
same  alleged  causes  of  action,  against  "  The  Methodist  Book 
Concern,"  for  which  these  defendants  are  trustees,  which  suit 
is  still  pending;  and  insist  that  she  should  not  be  permitted  to 
prosecute  this  action  until  that  suit  is  discontinued,  and  the 
costs  of  the  defendants  therein  paid.  Numerous  authorities 
are  cited  in  support  of  this  objection. 

To  this  it  is  answered  that  the  defendants  in  this  action  are 
not  the  same  as  in  the  common  pleas  suit ;  and  also  that  the 
statute  (2  R.  S.  p.  445,  §  4,)  expressly  provides  that  liability 
for  the  costs  of  a  former  suit  shall  not  prevent  the  party  from 
prosecuting  as  a  poor  person.  This  objection  is  not  sufficient 
to  defeat  the  application. 

2d.  It  is  objected  that  the  plaintiff  is  a  married  woman,  and 
her  husband  mus.t  be  joined  with  her  as  plaintiff.  One  alleged 
cause  of  action  stated  in  the  complaint  is,  damage  to  the  sepa- 
rate property  of  the  plaintiff,  for  which,  by  the  Code,  she  is 
permitted  to  sue  alone,  (Code,  §  114,  subdisivion  1),  and  although 
she  may  not  be  entitled,  in  this  action,  to  recover  damages  for 
the  alleged  injury  to  her  person,  (as  to  which  I  now  express  no 
opinion),  the  action  may  still  be  maintained.  Plaintiff's  mo 
tion  for  leave  to  prosecute  as  a  poor  person  must  be  granted. 

The  defendants,  Carlton  &  Porter,  on  notice  and  papers 
served,  also  move  for  an  order  staying  plaintiff's  proceedings 
in  this  action,  until  said  suit  in  the  common  pleas  be  discon- 
tinued and  defendants  costs  therein  paid. 

For  the  same  reasons  above  stated,  this  motion  must  be  de- 
nied. No  costs  are  allowed  to  either  party  on  either  motion. 
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SUPREME  COURT. 

WILLIAM  WHEELOCK,  Commissioner  of  Highways,  &c.,  agt 
ABNER  HOTCHKISS. 

Where  judgment  is  obtained  against  a  defendant  sued  as  a  public  officer,  in  a 
justice's  court,  and  on  appeal  to  the  county  court  the  judgment  is  reversed, 
and  on  appeal  by  the  plaintiff  to  the  supreme  court,  the  judgment  of  the  county 
court  is  affirmed, 

Held,  that  the  defendant  is  not  entitled  to  double  costs  upon  the  appeal  to  tho 
oounty  court ;  but  13  entitled  to  double  costs  on  the  appeal  to  the  supremo 
court. 

Erie  General  Term,  January,  1860. 

THERE  was  a  recovery  in  the  justices'  court  against  the  de- 
fendant, who  was  a  path-master,  and  defended  his  acts  as  such 
officer.  He  appealed  to  the  county  court,  and  the  judgment 
was  reversed.  The  plaintiff  then  appealed  to  the  supreme 
court,  where  the  judgment  of  the  county  court  was  affirmed. 
And  the  question  presented  is,  to  what  costs  is  the  defendant 
entitled  ? 

COOK  &  LOCKWOOD,  for  plaintiff'. 
SMITH  &  LAKIK,  for  defendant. 

By  the  court — MARVIN,  Justice.  After  consulting  Bartle 
agt.  Oilman,  (17  How.  1),  DocJcstader  agt.  Summons,  (4  Hill, 
546),  and  Foster  agt.  Cleveland,  (6  How.  253),  I  have  come  to  the 
conclusion  that  the  defendant  is  not  entitled  to  double  costs 
upon  the  appeal  to  the  county  court,  but  is  entitled  to  double 
costs  upon  the  appeal  to  the  supreme  court. 

In  Dockstader  agt.  /Sammons,  the  defendant,  a  constable,  was 
beaten  in  the  common  pleas,  and  brought  error  to  the  supreme 
court,  and  the  judgment  was  reversed  ;  it  was  held  that  he  was 
not  entitled  to  double  costs  on  the  writ  of  error,  he  being  plain- 
tiff in  error,  and  the  statute  only  giving  double  costs  to  a  de- 
fendant. 
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In  Foster  agt.  Cleveland,  the  appellant  is  regarded,  for  the 
purposes  of  the  statute,  giving  double  costs  as  plaintiff,  and 
the  respondent  as  defendant.  This  being  so,  the  defendant  in 
this  case  was  not  entitled,  according  to  Dockstader  agt.  Sum- 
mons, to  double  costs  upon  his  appeal  to  the  county  court. 
But  as  he  was  respondent  in  the  supreme  court,  and  succeeded, 
he  is  entitled  to  the  double  costs.  Such  is  the  result  of  the 
two  cases  in  4  Hill  and  6  Howard. 

It  is  not  necessary  to  apply  to  the  court,  in  the  first  instance, 
for  double  costs.  The  clerk  may  adjust  them.  The  case,  4 
Wend.  216,  related  to  treble  damages  and  treble  costs.  By 
the  statute,  the  damages  are  to  be  treble  the  amount  assessed 
by  the  jury.  (2  R.  &  338,  §  1.) 
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JOHN  F.  KENDENBURG  and  CORNELIUS  BUYS,  JR.,  agt 
CHARLES  J.  MORGAN. 

In  an  action  on  contract,  an  execution  cannot  be  Issued  on  a  judgment  recovered 
thereon,  against  the  person  of  the  defendant,  under  section  288  of  the  Code, 
unless  an  order  to  arrest  and  hold  him  to  bail  was  made  therein  before  juig 
ment  was  recovered. 

The  only  actions  in  which  such  an  execution  can  issue,  where  the  defendant  was 
not  held  to  bail  before  judgment,  are  those  in  which  the  cause  of  action,  estab- 
lished by  the  judgment-roll,  creates  per  se  the  right,  under  sections  179  and 
181,  to  arrest  and  to  hold  to  bail 

Where  the  right  to  hold  to  bail  depends  upon  extrinsic  facts,  and  not  upon  the 
nature  of  the  cause  of  action  itself,  that  right  must  be  asserted  and  determined 
before  judgment,  in  the  manner  prescribed  by  the  Code ;  and  if  that  be  not 
done,  no  execution  against  the  person  of  the  defendant  can  be  issued  upon  the 
judgment.  (So  we  thought,  notwithstanding  the  decision  in  Lock-wood  agt.  Van 
Slyke,  ante,  p.  45.— REP.) 

New-  York  Special  Term,  February  24tfi,  1860.     Before  BOS- 
WORTH,  Ch.  J. 

THE  defendant  moved  to  set  aside  an  execution  against  his 
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person,  on  which  he  has  been  arrested,  arid  is  still  held  in  cus- 
tody. He  was  sued  in  this  action,  as  the  maker  of  two  prom- 
issory notes,  and  judgment  passed  against  him  by  default. 
The  complaint  is  in  the  ordinary  form  of  one  in  an  action  by 
the  payee  against  the  maker  of  a  note.  No  order  has  been 
made  to  arrest  the  defendant  and  hold  him  to  bail.  An  exe 
cution  against  his  property  having  been  issued,  and  returned 
unsatisfied,  the  ca.  set.  was  issued  which  he  now  moves  to  set 
aside.  The  motion  is  opposed  on  affidavits  tending  to  show, 
and  which,  for  the  purpose  of  this  motion,  it  was  assumed  do 
show,  that  the  defendant  fraudulently  contracted  the  debt  for 
which  said  two  notes  were  given ;  and  the  plaintiffs  insist 
that,  the  debt  having  been  fraudulently  contracted,  the  case  is 
one  in  which  the  defendant  might  have  been  arrested  under 
sections  179  and  181  of  the  Code,  and,  therefore,  an  execution 
against  his  person  is  a  matter  of  right,  under  section  288. 

The  defendant  insists  that,  this  being  an  action  on  contract, 
he  cannot  be  arrested  until  after  his  liability  to  be  arrested  has 
been  determined  in  the  mariner  prescribed  by  chapter  1,  title  7, 
of  part  two  of  the  Code,  and  that,  unless  an  order  for  his  arrest 
has  been  made  before  judgment,  no  execution  in  such  an  ac- 
tion can  be  issued  against  his  person. 

K.  M.  HARRINGTON, /or  defendant. 

N.  J.  WYETII,  for  plaintiffs,  cited  and  commented  on  sections 
179,  181  and  288  of  the  Code;  6  How.  P.  R.  315 ;  5  id.  467 ; 
2  Seld.  560 ;  3  Abb.  230  ;  5  Seld.  209  ;  18  How.  P.  R.  45 ;  17 
id.  481. 

BOSWOKTH,  Ch.  Justice.  Section  178  of  the  Code  declares, 
that  no  person  shall  be  arrested  in  a  civil  action,  except  as  pre- 
scribed by  that  act,  but  that  such  provision  shall  not  affect  the 
act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent 
debtors,  passed  April  26th,  1831,  or  any  act  amending  the 
same. 

The  latter  act  declares  (Laws  of  1831,  p.  396,  §  1,)  that  no 
person  shall  be  arrested  or  imprisoned  on  any  civil  process,  or 
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execution,  *  *  *  ,  in  any  suit  instituted  for  the  recovery  of 
any  money,  due  upon  any  judgment  or  decree,  founded  upon 
contract,  or  due  upon  any  contract,  express  or  implied,  &c. 

Section  three  of  that  act,  provides  a  mode  of  obtaining  a 
warrant  to  arrest  the  defendant  in  such  suit,  on  establishing 
one  of  the  several  grounds  for  it  enumerated  in  suction  4. 

By  that  act,  no  defendant  can  be  arrested  in  any  action 
founded  on  contract,  except  upon  an  application  to  the  desig- 
nated judge  or  officer,  and  upon  making  proof  to  his  satisfac- 
tion, of  some  one  of  the  grounds  which,  by  that  act,  authorizes 
the  issuing  of  a  warrant 

One  of  those  grounds  is  the  same  as  that  alleged  in  opposi- 
tion to  the  granting  of  the  present  motion. 

Section  179  of  the  Code,  subdivision  4,  enacts  that  "  the  de- 
fendant may  be  arrested,  as  hereinafter  prescribed,"  (§  179), 
when  he  "  has  been  guilty  of  a  fraud  in  contracting  the  debt, 
or  incurring  the  obligation  for  which  the  action  is  brought." 
(Id.  subdivision  4.) 

The  order  of  arrest  must  be  obtained  from  a  judge  of  the 
court  in  which  the  action  is  brought,  or  from  a  county  judge, 
(§  180),  and  cannot  be  granted  without  an  affidavit  establishing 
a  cause  of  action,  and  that  the  case  is  one  of  those  mentioned 
in  section  179.  (Id.  181.)  And  even  then  it  cannot  be  granted, 
unless  such  an.  undertaking  be  given  as  section  182  requires ; 
and,  by  section  183,  it  must  be  made  before  judgment. 

If  a  defendant  be  so  arrested,  he  may  move  to  vacate  the 
order  of  arrest,  before  the  justification  of  bail.  (§  204.)  But 
section  20  i  gives  the  right  to  make  such  a  motion,  and  sec- 
tion 205  regulates  the  practice  upon  it.  The  provisions  of 
the  Code  (cited  above,)  are  in  entire  harmony  with  the  gen- 
eral spirit  of  the  provisions  of  the  act  of  1831.  By  either  act, 
a  defendant  cannot  be  arrested,  except  upon  an  order  or  war- 
rant of  a  judge  ;  and  the  one  cannot  be  made,  nor  the  other 
issued,  except  upon  proof,  satisfactory  to  him,  of  some  one  of 
the  specified  grounds  authorizing  it. 

Under  the  act  of  1831,  the  defendant  may  controvert  nny  of 
the  facts  and  circumstances  on  which  such  warrant  issued,  and 
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if  the  plaintiff  fail  to  establish  his  allegations,  the  defendant 
will  be  discharged.  (Laws  of  1831,  p.  397,  §  7.) 

Under  the  Code,  a  defendant  arrested  may  move  to  vacate 
the  order  of  arrest,  and  have  the  truth  of  the  allegations  on 
which  the  order  was  made  investigated  and  determined.  They 
must  of  necessity  be  determined  before  the  justification  of  bail, 
and,  if  they  are  determined  in  favor  of  the  defendant,  the  order 
will  be  vacated. 

As  the  provisions  of  the  Code  regulating  the  matter  of  hold- 
ing a  defendant  to  bail,  in  an  action  upon  contract,  declare  in 
terms  that  such  provisions  shall  not  affect  the  act  of  1831, 
(supra),  I  think  they  should  be  so  construed  as  to  be  consist- 
ent in  their  spirit  and  design,  when  such  a  construction  will 
do  no  violence  to  the  natural  and  ordinary  import  of  the  words 
used  in  either  statute. 

Unless  there  be  some  other  section  of  the  Code  hav- 
ing a  different  meaning,  or  indicating  a  different  intent,  the 
provisions  already  cited,  in  connection  with  the  non-im- 
prisonment act,  indicate  very  clearly  that  no  defendant  can  be 
arrested  or  imprisoned,  in  an  action  founded  on  contract,  ex- 
cept in  pursuance  of  an  order  of  a  judge  of  the  court  in 
which  the  action  is  pending,  or  of  some  one  authorized  to  per- 
form his  duties. 

The  non- imprisonment  act  declares  that  he  shall  not  be,  and 
the  Code  does  not  provide  that  he  may  be,  unless  such  a  pro- 
vision is  contained  in  section  288.  When  the  latter  section 
declares  that  an  execution  may  be  issued  against  the  person  of 
the  judgment  debtor,  "if  the  action  be  one  in  which  the  de- 
fendant might  have  been  arrested,  as  provided  in  sections  179 
and  181,"  it  contemplates  that  the  question,  whether  he  might 
have  been  so  arrested,  has  been  determined  before  such  exe- 
cution is  attempted  to  be  issued. 

If  the  record  of  the  recovery  show  a  cause  of  action 
established,  which,  per  se,  gives  a  right  to  hold  to  bail, 
then  the  existence  of  such  fact  is  determined  by  the  record 
itself.  In  such  a  case,  the  decisions  are  quite  uniform  that 
a  ca.  sa.  may  be  issued,  though  no  order  to  hold  to  bail  had 
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been  procured.  (Howard's  CuJe,  §  288,  and  cases  cited  in  the 
notes.) 

If  the  right  to  hold  to  bail  is  wholly  independent  of  the 
cause  of  action,  then,  whether  the  case  be  one  in  which  the  de- 
fendant might  have  been  arrested,  as  provided  in  sections  179 
and  181,  must  be  determined  before  judgment,  by  obtaining  an 
order  of  arrest,  and  on  the  motion  to  vacate  it,  if  the  propriety 
of  .such  order  be  not  submitted  to. 

If  this  be  not  so,  then  the  law  on  this  subject  presents  some 
strange  anomalies.  If  arrested,  as  provided  by  sections  179 
and  181,  the  defendant  must  be  served  with  a  copy  of  the 
order  of  arrest,  and  of  the  affidavit  on  which  it  was  made. 
(Code,  §  184.) 

If  a  plaintiff  may  issue  a  ca.  sa.  at  his  peril,  under  section 
288,  when  there  has  been  no  order  holding  the  defendant  to 
bail,  the  latter  cannot  certainly  know,  at  the  time  of  his  im- 
prisonment, on  what  ground  the  plaintiff  will  seek  to  justify 
such  arrest. 

Whether  it  is  on  the  ground  that  he  fraudulently  contracted 
the  debt,  or  that  he  has  removed  or  disposed  of  his  property 
with  intent  to  defraud  his  creditors,  or  is  about  to  do  so,  he 
cannot  be  informed  until  the  facts  alleged  and  relied  upon,  in 
answer  to  his  motion  to  set  aside  the  ca.  sa.,  are  stated. 

These  he  cannot  controvert,  unless  the  motion  is  allowed  to 
stand  over  for  that  purpose.  By  pursuing  the  practice  pre- 
scribed, to  determine  whether  he  is  liable  to  be  arrested,  al- 
though he  may  be  arrested  on  exparte  affidavits,  yet  those  affi- 
davits must  specify  and  establish  the  grounds  on  which  the 
order  is  sought.  A  copy  of  those  affidavits  must  be  served  on 
him  at  the  time  of  his  arrest,  and  he  may  move  on  them,  or 
on  them  and  others,  for  his  discharge. 

I  think  it  a  forcible  consideration  in  support  of  these  views, 
that  the  Code  contains  no  provision  for  determining,  after 
judgment,  and  after  the  debtor  has  been  arrested  on  a  ca.  sa., 
whether  he  is  liable  to  be  imprisoned  or  not.  The  scope  of 
the  provisions  of  the  Code,  as  a  whole,  brings  me  to  the  con- 
clusion that,  where  the  right  to  arrest  depends  upon  some  fact 
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wholly  extrinsic  to  the  cause  of  action  itself,  the  question  of 
such  liability  must  be  determined  by  obtaining  an  order  to  ar- 
rest, or  by  proceedings  to  be  had  upon  such  an  order,  obtained 
before  judgment. 

Where  the*  cause  of  action,  per  se,  gives  the  right  to  arrest 
or  imprison,  although  the  question  of  such  liability  may  be 
provisionally  determined  before  judgment,  yet  it  is  to  be  abso- 
lutely determined  by  the  judgment  itself. 

This  construction  of  section  288  makes  the  provisions  of 
the  non-imprisonment  act,  and  of  the  Code,  as  to  holding  to 
bail  in  actions  on  contract,  harmonize  with  each  other,  and 
makes  the  system  prescribed  by  the  Code  furnish  some  secu- 
rity to  a  defendant  against  being  arrested  for  an  unknown 
cause,  and  against  being  subjected  to  the  necessity  of  seeking 
exoneration  from  an  unjust  imprisonment,  without  having  any 
remedy  prescribed  to  which  he  may  resort. 

The  legislature  having  made  special  provisions  that  a  de- 
fendant shall  not  be  arrested  on  an  execution  issued  on  a  judg- 
ment founded  on  contract,  and  that  he  shall  not  be  arrested  in 
an  action  on  contract,  unless  certain  prescribed  proceedings 
have  been  previously  had ;  and  even  in  that  case,  having  pro- 
vided how  and  when  he  may  have  the  question  of  his  liability 
to  be  arrested  determined ;  I  think  it  has  limited  the  plaintiff 
to  the  method  so  prescribed,  as  the  only  one  by  which  it  can 
be  investigated  and  settled.  My  conclusion  is,  that  the  exe- 
cution was  issued  without  authority,  and  contrary  to  law,  and 
should  be  set  aside  with  costs. 
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SUPREME  COURT. 

PETER  FRANCISCO,  appellant,  agt.  THE  PEOPLE  OF  THE  STATE 
OF  NEW- YORK,  respondents. 

The  act  of  1847,  (chapter.  GO,  Laws  of  1847,  §  91),  which  provides  and  declares 
an  offence  of  misdemeanor  fur  any  person  other  than  a  Hell  Gate  pilot  to  pilot 
a  vessel  through  the  II ell  Gate,  does  not  apply  to,  nor  include  within  its  pro- 
visions, the  case  of  the  pilot  of  a  steamtug  towing  a  canvas  through  the  Gate. 

The  act  in  question,  by  the  term  piloting  through  the  Gate,  has  reference  to  a 
person  on  board  of  the  canvas,  and  actually  controlling  its  helm.  Its  intend- 
ment  was  to  include  only  such  persons  as  were  actually  on  board,  piloting  and 
directing  the  ship  or  vessel. 

The  master  of  a  canvas  has  the  right  to  employ  any  motive  power  ho  may 
see  fit,  and  for  that  purpose  may  make  use  of  another  vessel  or  boat,  or  a 
steamtug ;  and  if  such  use  cannot  be  made  without  necessarily  devolving,  upon 
those  who  may  apply  the  power,  the  selection  of  the  course,  and  a  certain  posi- 
tion, or  indeed,  all  the  charge  and  conduct  of  the  vessel  in  that  course ;  still, 
if  the  boiMJide  object  of  the  employment  be  the  moving  power,  the  person  so 
employed  is  not  a  pilot,  and  has  not  tho  conduct  and  charge  of  the  vessel,  as 
euch,  within  tho  meaning  of  the  act.  The  case  of  Seilley  agt.  Scott  (7  Mceson 
&  Wvlsby's  Reports,  p.  93,)  cited,  commented  on,  and  approved. 

Held,  that  a  charge  by  the  court  below  that  the  defendant,  while  controlling  the 
movements  of  tho  tug  and  its  master  spirit,  was  committing  an  act  of  pilotage, 
was  erroneous,  and  a  conviction  was  quashed. 

New -York  General  Term,  November,  1858. 

Before  DAVIES,  SUTHERLAND  and  HOGEBOOM,  Justices. 

THE  appellant  was  indicted  in  the  general  sessions,  and  con- 
victed of  a  misdemeanor  jn  violating  the  provisions  of  chapter 
69,  Laws  of  1847,  relating  to  the  Hell  Gate  pilots. 

That  act  provides  that  there  shall  be  appointed,  by  the  gov- 
ernor and  senate,  fit  and  proper  persons  to  act  as  pilots  for  the 
safe  pilotage  of  vessels  through  the  channel  of  the  East  river, 
commonly  called  Hell  Gate.  The  act  provides  for  compensa- 
tion for  such  service,  and  also  provides  that  any  pilot  who  shall 
first  tender  his  services  to  any  vessel  passing  through  the  Gate, 
and  whose  services  shall  not  be  accepted,  ehall  be  entitled  to 
demand  and  receive  half  pilotage. 
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The  act  farther  provides  that  if  any  person,  other  than  a 
Hell  Gate  pilot,  shall  pilot  for  any  other  person  any  vessel  of 
any  description  through  the  channel  of  the  East  river,  com- 
monly called  Hell  Gate,  he  shall  forfeit  and  pay  the  sum  of 
thirty  dollars  for  each  offencs ;  or,  on  conviction  thereof,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  as 
such  ;  and  the  act  also  declares  that  it  shall  not  be  construed  as 
applying  to  steamboats. 

The  defendant  was  the  pilot  of  the  steamtug  H.  Minturn, 
which  was  used  as  such  in  the  harbor  of  New- York.  On  the 
7th  of  Ma}r,  1857,  the  two  schooners  culled  the  George,  and 
the  Humming  Bird,  were  lashed  to  the  steamtug  Minturn,  one 
on  each,  side,  and  thus  taken  through  Hell  Gate  by  the  de- 
fendant, he  being  on  the  steamboat  and  piloting  it,  and  making 
signals  to  those  on  board  the  schooners  to  change  their  helms 
to  conform  to  the  movements  of  the  steamer.  ) 

It  is  conceded  that  the  piloting  of  the  steamer  was  no  offence 
under  the  act,  for  it  is  expressly  excepted  from  its  provisions. 
But  it  is  insisted  on  the  part  of  the  people,  that  the  act  of  tak- 
ing the  two  schooners  through  the  channel,  in  the  manner 
stated,  was  an  act  of  pilotage  within  the  meaning  of  the  act, 
and  which  it  has  made  an  offence. 

D.  McMAHON,  yor  defendant,  contended  that  the  mere  act 
of  towage  was  supplying  a  motor  to  the  canvas — it  was  fur- 
nishing a  breeze  of  wind.  That  the  defendant,  by  acting  as 
pilot  of  the  steamtug,  was  the  mere  director  of  the  motive 
power  thus  furnished.  He  also  contended  that  the  term  pilot,, 
within  the  act,  evidently  had  reference  to  unauthorized  persons 
taking  upon  themselves  the  management  of  the  helm  of  the 
canvas,  on  board  of  it,  with  the  intent  to  evade  the  act ;  where- 
as, the  tugging  a  vessel  was  a  bona  fide  employment,  and  was 
not  necessarily  in  conflict  with  the  pilot  law,  as  a  Hell  Gate 
pilot  might  still  be  on  board.  Counsel  cited  the  act  of  1857, 
section  29,  relative  to  Sandy  Hook  pilots,  where  it  is  expressly 
mentioned,  that  any  master  of  a  steamtug,  who  shall  tow  a  ves- 
sel without  a  licensed  pilot  on  board,  shall  be  liable,  &c.,  &c. 


NEW-YORK  PRACTICE  REPORTS.  477 

Francisco  agt.  The  People. 

If  towage  per  se  was  pilotage,  this  last  provision  was  unneces- 
sary, for  it  would  be  an  infringement  of  the  statute  of  1853, 
which  imposed  penalties  on  persons  piloting  through  Sandy 
Hook,  unless  authorized,  &c. 

The  counsel  also  cited  the  case  of  Reilky  agt.  Scott,  (7  Mees. 
&  Webby,  p.  93)  ;  Bouvier's  Law  Dictionary,  title  Pilots  ;  Low 
agt.  The  down,  (R.  McCharlton's  R.  302) ;  Creole  &  Sampson, 
(2  Wallace  Jr.  R.  512) ;  Gibbons  agt.  Ogden,  (7  Wheat.  R) ; 
and  commented  on  the  refusal  of  the  recorder  below  to  charge 
as  requested  by  defence ;  and  insisted  that  the  act  of  1847  was 
unconstitutional,  as  the  defendant  was  licensed  under  the  gen- 
eral act  of  Congress  ou  steamtugs,  August  30th,  1852.  (10 
Statutes  at  Large,  p.  63.) 

JOHN  McKEON,  for  the  people,  insisted  that  the  towing  in 
question  was  a  plain  violation  of  the  statute  of  1817,  and  that 
the  act  was  constitutional,  and  distinguished  this  case  from  the 
one  cited  in  the  English  Exchequer. 

lie  cited  Webster's  Dictionary,  title  Pilot;  BlunCs  Commer- 
cial Dig.  465;  Reeves  agt.  The  Constitution,  (Gilpiris  Reps.  579)  ; 
Cooley  agt.  Wardens  of  Philadelphia,  (12  Howard's  /Supreme 
Court,  U.  S.,  Reports,  299). 

By  the  court — DAVIES,  P.  J. — The  duties  of  the  pilots  au- 
thorized by  the  act  to  be  appointed,  and  to  act  as  pilots  for  the 
safe  pilotage  of  vessels  through  the  channel,  commonly  called 
Hell  Gate,  are  prescribed  by  law  ;  and  any  person  not  such 
pilot,  who  shall  pilot  any  vessel,  is  made  subject  to  the  pen- 
alties of  the  act.  Bouvier's  Law  Dictionary,  (Vol.  2, p.  337,) 
defines  a  pilot  to  be,  first,  an  officer  serving  on  board  of  a 
ship  during  the  course  of  a  voyage,  and  having  the  charge  of 
the  helm,  and  of  the  ship's  route  ;  and,  secondly,  an  officer  au- 
thorized by  law,  who  is  taken  on  board  at  a  particular  place, 
for  the  purpose  of  conducting  a  ship  through  a  river,  road  or 
channel,  or  from  or  into  a  port. 

This  definition  would  seem  to  carry  the  idea  that  the  pilot 
is  to  be  on  board  the  ship  piloted  ;  that  he  is  not,  in  the  legal 
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sense,  a  pilot,  unless  on  board  the  ship  which  he  is  conducting 
through  a  river  or  channel.  Could  he  be  said  to  be  a  pilot  if 
he  stood  on  the  shore  and  directed  the  course  of  the  vessel  by 
signals  ;  or  ran  along  the  banks  of  the  stream,  and  by  words 
or  signs  controlled  and  directed  the  course  of  the  vessel  navi- 
gating the  stream  ?  We  think  not ;  and  that  the  intendment 
of  the  act  was  to  apply  to  pilots  on  board,  piloting  and  direct- 
ing the  ship  or  vessel  while  on  board  of  it.  The  defendant 
was  conducting  the  steamtug  through  the  channel  of  the  East 
river,  as  he  lawfully  might  do.  The  two  schooners,  which  it 
is  claimed  he  piloted,  were  lashed  to  the  steamboat,  and  must 
necessarily  obey  its  every  motion.  As  a  consequence,  they 
were  piloted  through  the  channel ;  and  so  they  would  have 
been  if  placed  on  the  deck  of  the  steamer.  It  is  true,  the  per- 
sons on  the  schooners  had  to  obey,  and  did  obe}*,  signals  given 
to  them  by  the  defendant  while  on  board  the  steamer.  He 
might  have  given  the  same  if  on  the  land,  but  we  do  not  see 
that  this  circumstance  determines  that  he  was  piloting  the 
schooners.  . 

We  have  not  seen  any  decision  of  our  courts  upon  the  proper 
construction  to  be  given  to  this  statute,  upon  the  point  now 
presented  for  consideration.  But  a  case  has  been  decided  by 
the  English  court  of  exchequer  upon  a  similar  statute,  which 
seems  to  us  of  high  authority  and  qaite  controlling.  The  lan- 
guage of  the  English  statute  is,  (6  Geo.  4th,  chap.  125,  §  70), 
"  Ever}'  person  assuming  or  continuing  to  act  ia  the  charge  or 
conduct  of  any  ship  or  vessel,  without  being  a  licensed  pilot,  after 
any  licensed  pilot  shall  have  offered  to  take  charge  of  such  ship 
or  vessel,  shall  forfeit,"  &c. 

It  will  be  seen  that  the  language  of  this  statute  is  more  com- 
prehensive than  ours,  and  is  not  so  technical  in  the  terms  used. 
Ours  is  "to  pilot,"  or  "piloting;"  theirs,  "  to  act  in  the  charge 
or  conduct  of  any  ship  or  vessel."  ReiUy  agt.  Scott  (7  Meeson 
&  Yfelsby's  Reports,  page  93,)  was  an  action  to  recover  a 
penalty,  .incurred  under  this  statute,  for  doing  an  act  like  that 
for  which  the  defendant  in  this  case  was  convicted  of  a  mis- 
demeanor. 
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Baron  PARKE,  in  delivering  the  opinion  of  the  court,  says  : 
"  The  first  question  arising  in  this  case  is,  whether  the  defend- 
ant had  the  charge  of  the  ship  within  the  meaning  of  the  pilot 
act  ?  We  are  of  the  opinion  that  he  had  not.  These  words 
are  to  be  understood  in  the  sense  ascribed  to  them  in  other 
parts  of  the  act ;  that  is,  they  mean  the  taking  the  charge  and 
direction  a.«  a  jrilot,  whose  appropriate  and  indeed  sole  duty  it 
is  to  select  the  course,  and  take  the  management  and  conduct 
of  the  vessel  for  the  purpose  of  directing  her  in  that  course. 
The  master  of  a  coasting  vessel  may,  if  he  pleases,  perform  that 
duty  himself;  but  if  he  chooses  to  employ  another  for  that  pur- 
pose, he  must  employ  a  licensed  pilot ;  and  an  unlicensed  per- 
son taking  that  duty  on  himself  by  command  of  the  master, 
when  a  licensed  pilot  offers  his  services,  would  be  liable  to  the 
penalty  in  the  70th  section. 

"  But  the  master  is  not  precluded  from  employing  any  moving 
power  which  he  may  please — he  may  make  use  of  another  ves- 
sel or  boat,  or  a  steamtug,  for  that  purpose ;  and  if  that  cannot 
be  done  without  necessarily  devolving  upon  those  who  may 
apply  the  power,  the  selection  of  the  course  and  a  certain  posi- 
tion, or  indeed  all  the  charge  and  conduct  of  the  vessel  in  that 
course,  still,  if  the  bonafide  object  of  the  employment  be  the 
moving  power,  the  person  so  employed  is  not  a  pilot,  and  has 
not  the  conduct  and  charge  of  the  vessel,  as  such,  within  the 
meaning  of  the  act.  If,  indeed,  the  real  object  in  any  case 
should  appear  to  be  to  obtain  the  assistance  of  the  skill  of  a 
pilot,  and  to  give  him  the  charge  and  conduct  of  the  vessel  un- 
der some  colorable  duty  then  assigned  to  him,  the  case  would 
be  within  the  act ;  but  in  the  present  instance  it  is  expressly 
found  that  the  steamtug  was  lonafide  hired  for  the  purpose  of 
conducting  the  vessel  into  the  river,  and  the  court  in  that  case 
hold  that  no  penalty  was  incurred." 

It  was  assumed,  on  the  trial  of  the  defendant,  that  he  was 
engaged  in  the  business  of  towage.  If  not,  the  5th  and  Gth 
requests  of  the  defendant  to  the  judge  raised  the  question,  and 
brought  the  case  within  that  in  the  English  exchequer.  The 
fifth  request  was  that,  if  the  jury  believed  that  the  act  done  by 
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the  defendant  on  this  occasion  was  of  towage  only,  the  de- 
fendant must  be  acquitted,  for  that  offence  was  not  contem- 
plated by  the  act,  and  the  judge  so  charged,  with  this  qualifi- 
cation, that  if  the  defendant  directed  and  controlled  the  move- 
ments of  the  steamer,  and  was  the  controlling  spirit,  then  his 
act  is  one  of  pilotage.  To  this  the  defendant  excepted,  and  in 
holding  that  the  defendant,  while  controlling  the  movements  of 
the  tug  and  its  master  spirit,  was  committing  an  act  of  pilotage, 
we  think  the  learned  recorder  erred.  So  also  we  think  he 
erred  in  refusing  to  charge  that  the  steamtug  Minturn,  being  a 
steamboat  propelled  by  steam,  had  a  right  to  tow  vessels 
through  Hell  Gate,  without  being  subject  to  the  laws  relating 
to  pilotage ;  and  that,  by  the  10th  section  of  the  act  of  1847, 
steamboats  were  excepted  from  its  operation. 

We  think  that,  upon  the  facts,  the  defendant  has  not  been 
guilty  of  any  offence  under  the  act  of  1847,  and  that  there  was 
error  in  refusing  to  charge  in  the  particulars  mentioned  as  re- 
quested, and  that,  consequently,  the  conviction  must  be  re- 
versed. 

Judgment  against  the  people. 
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SUPREME  COURT. 
ZERA  BRADLEY  agt.  LEWIS  I).  FAY  and  JOSEPH  LOVELL. 

Tho  former  practice  in  allowing  or  refusing  double  cosh  to  public  officers,  must 
still  prevail.  Therefore,  where  »ueh  oflicer  has  joined  in  a  plea  or  answer  of 
justification  with  a  party  who  is  not  entitled  to  double  costs,  no  such  costs  can 
bo  allowed  him.  It  is  different  where  the  officer  and  the  other  party  answer 
separately. 

The  statute,  in  giving  double  costs  "  to  any  other  person,"  inactions  against  him 
for  any  act  done  by  the  command  of  such  officers,  or  in  their  aid  and  assistance, 
applies  only  to  third  persons,  and  not  to  a  party  to  tho  action  or  proceeding 
in  which  the  process  originates. 

Cuyucja  Special  Term,  November,  1859. 

MOTION  for  double  costs  to  the  defendant  Fay,  who  took  the 
goods,  as  sheriff  of  Steuben  county,  by  virtue  of  an  attachment. 
The  defendants  put  in  a  joint  answer,  justifying  the  taking  of 
the  goods  for  which  the  action  was  brought,  by  virtue  of  an 
attachment  in  an  action  in  this  court,  in  which  the  defendant 
Lovell,  and  one  Colles,  were  plaintiffs,  and  Franklin  "\V.  Brad- 
ley was  defendant.  It  is  alleged,  in  the  answer,  that  the  defend- 
ant Lovell  acted  in  aid  of  the  sheriff.  The  defendants,  on  the 
trial,  had  a  verdict  in  their  favor. 

E.  G.  LAPHAM,  for  defendant  Fay. 
S.  II.  HAMMOND,  for  plaintiff. 

JOHNSON,  Justice.  It  is  now  settled  that  the  statute,  giving 
double  costs  to  officers  in  actions  brought  against  them  for 
acts  done  by  them  in  their  official  character,  is  not  repealed  or 
affected  by  the  Code.  (Bartk  agt.  Oilman,  18  JV.  Y.  R  260  ; 
S.  £.,  17  How.  1.)  The  former  practice,  however,  in  allowing 
or  refusing  costs  in  such  cases,  must  be  held  still  to  prevail, 
and  no  such  costs  can  be  allowed  to  an  officer  who  has  joined 
in  a  plea  of  justification  with  one  who  is  not  entitled  to  double 
costs.  (  Wales  agt.  Hurt,  2  Coiccn,  426.)  It  is  different  where 
the  officer  :.nd  the  other  party  answer  separatelv. 

VOL.  XYJ.II.  81 
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The  reason  of  this  seems  to  be  that,  upon  a  single  verdict, 
in  a  joint  answer,  there  can  be  but  one  taxation  of  costs,  and, 
the  other  party  having  no  right  to  double  costs,  the  officer  join- 
ing in  the  answer  of  justification,  and  having  a  joint  verdict, 
loses  his  right  to  such  costs.  (Roiv  agt.  Sherwood,  6  Johns.  109.) 

It  is  alleged,  in  the  answer,  that  the  defendant  Lovell,  iu 
what  he  did,  acted  in  aid  and  assistance  of  the  sheriff  only. 
The  statute  gives  double  costs  "  to  any  other  person,"  in  ac- 
tions against  him  fur  any  act  done  by  the  command  of  such 
officers,  or  in  their  aid  and  assistance.  But  this,  I  apprehend, 
applies  to  third  persons  only  who  are  called  upon  by  the  officer 
to  assist  him,  and  who  have  no  connection  with,  or  interest  in 
the  execution  of  the  process,  and  are  not  parties  to  the  action 
or  proceeding  in  which  the  process  originates. 

The  defendant  Lovell,  being  one  of  the  plaintiffs  in  the  ac- 
tion, was  acting  in  his  own  behalf,  and  not  solely  in  aid  of  the 
sheriff,  and  is  not  one  of  the  persons  for  whose  benefit  the  stat- 
ute was  intended,  and  had  no  right  to  double  costs. 

The  motion  must,  therefore,  be  denied. 


UNITED  STATES  DISTKICT  COUKT. 

WILLIAM  D.  EEED  agt.  THE  STEAMBOAT  NEW-HAVEN  AND 
THE  NEW- YORK  &  ERIE  RAILROAD  COMPANY,  claimants. 

1.  IMd,  that  the  rules  of  law  for  the  government  of  steamers  in  respect  to  a  look- 
out, are  well  settled,  and  are  of  stern  necessity. 

2.  That  the  steamboat  did  not  have  such  a  lookout  as  is  required  by  the  law,  (10 
How.  R.  585),  and,  by  that  failure,  &primafatie  case  is  made  out  against  her, 
which  stands,  unless  rebutted  by  clear  and  satisfactory  proof. 

3.  That  it  is  the  duty  of  a  sailing  vessel,  meeting  a  steamboat,  to  hold  her  course, 
and  of  a  steamboat  to  avoid  her.     (10  How.  583  ;  12  How.  4G3.) 

4.  That,  upon  the  facts,  both  vessels  were  mistaken  as  to  the  course  of  the  other, 
as,  instead  of  being  on  parallel  lines,  they  were  crossing  each  other's  track. 

5.  That  it  was  an  error  in  the  pilot  of  the  steamer  not  to  have  known  the  true 
course  of  the  sloop,  aud  to  have  proceeded  with  unslackened  speed. 
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6.  That  tho  sloop  had  the  right  to  keep  her  course,  and  also  a  right,  when  she 
had  good  reason  to  apprehend  a  collision,  as  the  steamer  had  taken  no  mea- 
sures to  avoid  it,  to  endeavor  herself  to  escape  from  it,  and  if,  in  making  such 
attempt  when  peril  was  threatening,  she  did  not  adopt  tho  most  judicious 
course,  such  error  of  judgment  would  not  bo  charged  against  her  as  a  fault. 
(17ie  Gentsce  C/'ii,-/]  10  How.) 

7.  That  the  evidence  in  tho  case  does  not  rebut  (.\\oprimafacie  caso  made  out 
against  the  steamer,  by  her  failure  to  have  the  lookout  required  by  tho  rules 
of  law,  but  rather  strengthens  it,  and  she  must  be  held  liable  for  the  damages. 


Before  Hon.  C.  A.  IXGERSOLL,  D.  J. 

THE  statement  of  tlie  case  appears  in  the  opinion  of  the  court. 

D.  McM  AHOX.  for  lilellant. 

W.  K.  BEBEE  and  D.  B.  EATON,  for  claimants. 

IXGERSOLL,  D.  J.  The  libellant,  the  owner  of  the  sloop 
George  M.  Dallas,  files  his  libel  against  the  steamboat  New- 
Ilaven.  to  recover  the  damages  which  the  Dallas  sustained  bv 

J 

a  collision  with  a  barge  in  tow  of  the  steamboat,  on  the  night 
of  the  7th  day  of  May,  A.  D.  1855. 

The  collision  took  place  at  about  ten  or  eleven  o'clock  at 
night,  a  little  below  Piermont  dock,  on  the  North  river,  and 
about  twenty-five  miles  from  New- York.  The  night  was  dark 
and  cloudy  ;  sailing  vessels  could  not  be  descried  at  a  greater 
distance  than  a  half  or  three-quarters  of  a  mile,  and  at  that  dis- 
tance could  be  seen  but  imperfectly. 

The  shores  of  the  river — it  being,  where  the  collision  took 
place,  about  t\vo  miles  wide — -could  not  be  distinctly  seen. 
The  wind,  at  the  time,  was  about  east,  south-east.  The  course 
of  the  river  where  the  collision  took  place  was  about  north 
and  south.  Piermont  dock  is  on  the  west  side  of  the  river, 
and  runs  out  from  the  shore,  on  the  flats,  about  a  mile.  On 
the  afternoon  of  the  same  day,  the  sloop  sailed  from  a  place 
some  distance  up  the  river,  loaded  with  a  cargo  of  brick,  and 
bound  to  Brooklyn.  At  the  time  of  the  collision,  she  was  on 
her  larboard  tack.  She  had  been  on  that  tack  for  some  time. 
AVhen  the  steamer  hove  in  sight,  her  sheets  were  off  a  few 
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points.  She  was  of  about  severe-five  tons  burden,  and  was 
manned  by  a  captain,  two  deck  hands,  and  a  cook.  Towards 
evening  of  the  same  day,  the  steamer  sailed  from  New-York, 
bound  to  Piermont,  with  three  partly  loaded  barges  in  tow ; 
one  being  on  her  starboard  side,  and  the  other  two  on  her  lar- 
board side.  The  outer  larboard  barge  struck  the  sloop  on  her 
larboard  quarter,  about  twelve  feet  from  her  stern,  making  a 
hole  in  the  sloop  about  six  feet  wide,  in  consequence  of  which 
the  sloop  soon  filled  with  water  and  sunk.  The  steamer  was 
forty-eight  feet  wide.  One  of  the  barges  on  the  larboard  side 
was  thirty-two  feet  wide,  the  other  forty  feet.  The  barge  on 
the  starboard  side  was  forty  feet  wide.  The  barges  in  tow  of 
the  steamer  were  under  her  sole  control  and  direction.  It  is 
claimed,  in  the  libel,  that  the  collision  which  caused  the  dam- 
age to  the  sloop  was  occasioned  by  the  fault  and  neglect  of 
those  having  the  charge  of  the  navigation  of  the  steamer ;  such 
fault  and  neglect  are  charged  as  attributable  to  the  steamer,  in 
several  respects.  Among  other  charges  is  the  one  that,  at  the 
time  of  the  collision,  the  steamer  had  not  a  proper  and  compe- 
tent lookout  stationed  on  board. 

The  rules  of  law  for  the  government  of  steamers,  in  respect 
to  a  lookout,  whilst  traversing  waters  in  the  night  season,  where 
sailing  vessels  are  accustomed  to  navigate,  are  now  well  settled 
by  the  decisions  of  the  highest  court  in  this  country.  These 
rules  are  of  stern  necessity.  The  safety  of  navigation  requires 
that  they  should  rigidly  be  adhered  to ;  and  if  they  were  uni- 
versally regarded,  many  collisions,  which  from  time  to  time 
take  place,  might  be  avoided. 

The  supreme  court  of  the  United  States,  in  the  case  of  St. 
John  agt.  Paige,  (10  Howard,  p.  585),  there  laid  down  the  rule 
on  this  subject :  "  A  competent  and  vigilant  lookout  stationed 
at  the  forward  part  of  the  vessel,  and  in  a  position  best  adapted 
to  descry  vessels  approaching  at  the  earliest  moment,  is  indis- 
pensable to  exempt  the  steamboat  from  blame,  in  case  of  acci- 
dent in  the  night-time,  while  navigating  waters  on  which  it  is 
accustomed  to  meet  other  water-craft."  And  the  court,  in  the 
some  case,  lay  down  the  rule  that  the  pilot-houses  in  the  night, 
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especially  if  dark,  and  the  view  obscured  by  clouds,  is  not  a 
proper  place  for  the  lookout.  The  same  court,  in  the  case  of 
The  Genesee  Chief  agt.  FUzhuyh  et  al,  (12  Howard,  page  463), 
say :  "  It  is  the  duty  of  every  steamboat  traversing  waters 
where  sailing  vessels  are  often  met  with,  to  have  a  trustworthy 
and  constant  lookout,  besides  the  helmsman  ;  arid  whenever  a 
collision  happens  with  a  sailing-vessel,  and  it  appears  that  there 
was  no  other  lookout  on  board  the  steamboat  but  the  helms- 
man, or  that  such  lookout  was  not  stationed  in  the  proper  place, 
or  not  actually  or  vigilantly  employed  in  his  dut}T,  it  must  be 
regarded  as  prima  facie  evidence  that  it  was  occasioned  by  her 
fault."  And  the  same  court,  in  the  last  mentioned  case,  page 
462,  have  defined  what,  in  law,  is  meant  by  a  proper  lookout. 
They  say,  by  a  proper  lookout,  we  do  not  mean  merely  per- 
sons on  deck,  who  look  at  the  light,  but  some  one  in  a  favora- 
ble position  to  see,  stationed  near  enough  to  the  helmsman  to 
communicate  with  him,  and  to  receive  communications  from 
him,  and  exclusively  employed  in  watching  the  movements  of 
vessels  which  they  are  meeting  or  about  to  pass.  These  rules 
are  plain,  and  easily  to  be  understood.  Steamers  are  bound 
to  obey  them  ;  especially  are  they  bound  to  regard  them  when, 
on  a  dark  night,  they  are  navigating  such  a  stream  as  the 
North  river,  at  all  times  thronged  with  various  kinds  of  sail- 
ing vessels,  and  other  description  of  water-craft.  And  if  they 
do  not  obey  them,  and  a  collision  happens  with  a  sailing  ves- 
sel, it  muse  be  regarded  as  prima  facie  evidence  that  it  was  oc- 
casioned by  their  fault ;  and  the  question  in  this  part  of  the 
case  is,  did  the  New-Haven  obey  these  salutary  rules  of  navi- 
gation ? 

At  the  time  of  the  collision,  the  pilot  of  the  New-Haven  was 
at  the  wheel.  lie  had  been  at  his  post  in  the  pilot-house, 
which  was  on  the  forward  part  of  the  upper  deck,  about  fifty 
feet  aft  of  the  stem  of  the  vessel,  from  the  time  she  left  New- 
York. 

There  were  also,  at  the  time  of  the  collision,  in  the  pilot- 
house, the  captain  of  the  burner  and  a  hand.  There  were  no 
other  persons  on  any  portion  of  t'nc  forward  part  of  the  boat. 
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The  captain  was  not  stationed  there  to  act  as  a  lookout.  He 
was  not  then  exclusively  employed  in  watching  the  movements 
of  vessels  which  the  steamer  was  about  to  meet  or  pass.  He 
saw  the  sloop  when  she  first  hove  in  sight.  He  immediately 
turned  his  back  to  her,  and  saw  nothing  more  of  her  till  just 
before  the  collision,  when  his  attention  was  attracted  to  her  by 
a  remark  of  the  pilot,  accompanied  by  the  ringing  of  the  bells 
to  slow,  stop  and  back.  The  hand  in  the  pilot-house  was  not 
stationed  there  to  act  as  a  lookout.  He  was  sitting  down,  and 
did  not  see  the  sloop  when  she  first  hove  in  sight.  He  first 
saw  her  just  before  the  collision  took  place.  His  attention  was 
first  directed  to  her  by  the  remark  of  the  pilot — just  before  the 
ringing  of  the  bells  to  slow,  stop  and  .back — at  a  time  when  a 
collision  seemed  almost  inevitable.  There  was  a  man  sitting 
on  the  forward  part  of  the  first  larboard  barge.  He  was  not 
one  of  the  ship's  company  which  belonged  to  the  steamer.  He 
was  not  stationed  there  by  order  of  any  one  on  board  the 
steamer.  He  had  nothing  to  do  with  her  navigation.  He  took 
his  position  there  as  one  of  convenience.  He  was  in  no  sense 
of  the  term,  as  the  law  understands  it,  a  lookout.  There  was, 
therefore,  no  lookout  stationed  on  board  the  steamer.  Those 
having  charge  of  her  navigation  disregarded  the  injunction 
which  the  law  imposed  upon  them. 

There  was  a  peculiar  necessity,  in  the  present  case,  that  that 
injunction  should  be  obeyed.  The  steamer  was  propelling- 
through  the  water,  on  a  dark  and  cloudy  night,  at  the  rate  of 
seven  or  eight  miles  an  hour,  where  sailing  vessels  and  other 
water-craft  are  constantly  navigating,  a  huge  mass  of  one  hun- 
dred and  sixty  feet  in  width,  when  the  utmost  circumspection 
was  required,  in  disregard  of  this  sound  rule  of  law.  The  con- 
ssquence  is,  that  aprimafacie  case  is  made  out  that  the  collis- 
ion complained  of  was  occasioned  by  her  fault  and  negligence. 
That  prim  a  facie  case  must  stand,  unless  the  respondents  rebut 
that  prima  facie  case,  thus  made  out,  by  clear  and  satisfactory 
proof.  Upon  them  rests  the  burden. 

In  considering  the  question  whether  the  respondents  have 
rebutted  i\\\s,  prima  fack  case,  so  made  out  against  the  steamer, 
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by  clear  arid  satisfactory  proof,  certain  rules  of  law  should  be 
kept  in  view.  As  a  general  rule,  when  a  steamer  meets  a  sail- 
ing vessel,  whether  close  hauled  or  with  the  wind  free,  the  lat- 
ter has  a  right  to  keep  her  course,  and  it  is  the  duty  of  the 
steamer  to  adopt  such  precautions  as  will  avoid  her.  (St.  John 
agt.  Paine  et  al.,  10  Ifoicard,  583.)  Judge  NELSON,  in  the  last 
mentioned  case,  in  speaking  of  the  obligation  of  steam  vessels 
in  relation  to  sailing  vessels,  says :  "  They  possess  a  power  to 
avoid  a  collision  not  belonging  to  sailing  vessels,  even  with  a 
free  wind  ;  the  master  having  the  steamer  under  his  command, 
both  by  altering  the  helm  and  by  stopping  the  engines.  They 
are  of  vast  power,  and,  when  compared  with  crafts  on  our  rivers 
and  internal  seas  propelled  by  sails,  exposing  the  latter  to  in- 
evitable destruction  in  case  of  collision,  and  rendering  it  at  all 
times  difficult,  and  not  unfrequently  impossible,  to  get  out  of 
the  way.  Greater  caution  and  vigilance  are,  therefore,  to  be 
exacted  from  those  in  charge  of  them,  to  avoid  the  dangers  of 
the  navigation.  This  justly  results  from  the  superior  power  to 
direct  and  control  the  course  and  speed  of  the  vessel,  and  the 
serious  damages  consequent  upon  a  failure  to  avoid  the  danger." 
And  Chief  Justice  TANEY,  in  the  case  of  The  Genesee  Chief, 
(12  Howard,  463),  says :  "  She  (the  steamboat)  has  command 
of  her  own  course  and  her  own  speed,  and  it  is  her  duty  to  pass 
the  approaching  vessel  at  such  a  distance  as  to  avoid  all  dan- 
ger, when  she  has  room  ;  and  if  the  water  is  narrow,  her  speed 
should  be  checked  so  as  to  accomplish  the  same  purpose." 

It  has  been  a  great  object  of  the  parties,  during  the  trial,  to 
discredit  the  testimony  of  the  witnesses  on  the  opposite  side, 
and  to  make  it  appear  that  they  have  testified  falsely.  This 
course  is  taken  upon  the  assumption  that  the  two  vessels,  when 
first  discovered  by  each  other,  were  pursuing  their  respective 
courses  on  parallel  lines — the  steamer  going  up  the  river,  and 
the  sloop  coming  down.  Upon  this  assumption,  it  would  fol- 
low that  the  witnesses,  on  the  one  side  or  the  other,  when  tes- 
tifying as  to  certain  facts,  had  perverted  the  truth,  and,  upon 
this  assumption,  their  testimony  is  not  reconcilable.  But  this 
is  not  the  correct  assumption.  The  true  assumption  i<,  that 
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when  the  two  vessels  were  first  discovered  by  each  other,  they 
were  pursuing  courses  which,  if  continued,  would  make  them 
cross  each  other's  track,  though,  for  some  reason  or  other,  this 
was  not  noticed  either  by  the  captain  or  pilot  of  the  steamer. 
Upon  this  latter  assumption,  the  testimony  of  the  two  sets  of 
witnesses  who  were  on  board  the  two  vessels,  as  to  the  import- 
ant facts  in  the  case,  is  consistent  with  the  truth,  and  entirely 
reconcilable,  though  some  of  the  opinions  which  they  may  have 
respectively  expressed  may  be  founded  in  error.  It  does  not 
appear  that  the  steamer  was  steered  by  the  compass.  From 
the  evidence,  as  given,  it  is  fair  to  infer  that  she  was  not  so 
steered ;  and  it  is  very  clear  there  was  no  compass  on  board  the 
sloop. 

Those  having  charge,  therefore,  of  the  steamer  and  the  sloop, 
say — and  the  evidence  shows  they  were  ignorant  of  the  exact 
heading  of  their  respective  vessels — when  the  sloop  was  first 
seen  by  the  pilot  of  the  steamer,  she  was,  as  near  as  he  could 
judge,  from  about  a  half  to  three-quarters  of  a  mile  off.  The 
pilot  and  the  captain  both  state  that  the  sloop,  when  first  seen, 
was  over  the  starboard  bow  of  the  steamer.  There  can  be  no 
doubt  that,  in  this  respect,  they  tell  the  truth.  The  pilot — as- 
suming that  the  steamer  was  then  heading  a  little  east  of  north 
— formed  the  opinion  that  the  sloop  was  east  of  the  steamer, 
and,  assuming  further  that  the  sloop  was  pursuing  a  parallel 
course  with  the  steamer,  and  in  an  opposite  direction,  formed 
the  opinion,  if  both  vessels  kept  their  course,  that  the  sloop 
would  pass  him,  on  the  starboard  side,  at  a  distance  of  from 
forty  to  sixt}>-  yards.  Acting  upon  this  supposition,  he  took 
no  precautionary  measures  to  avoid  a  collision,  but  continued 
on,  regardless  of  the  sloop,  at  the  rate  of  speed  which  he  had 
been  going.  In  this  latter  assumption  and  opinion,  if  not  in 
the  former,  the  pilot  was  mistaken. 

The  steamer  had  her  lights  up.  When  these  lights  were  first 
seen  by  those  on  board  the  sloop,  they  were  apparently  about 
a  mile  or  a  mile  and  a  half  distant.  The  steamer,  when  first 
seen  by  those  on  board  the  sloop,  was  over  the  sloop's  larboard 
bow.  This  is  testified  to  by  those  on  board  the  sloop,  and 


NEW-YORK  PRACTICE  REPORTS.  489 

Reed  agt.  Steamboat  Now-Haven. 

there  can  be  no  reasonable  doubt  that  in  this  respect  they  tell 
the  truth.  Those  on  board  the  sloop,  upon  the  assumption 
that  the  sloop  was  heading  to  the  south,  formed  the  opinion 
that  the  steamer  was  to  the  east  of  the  sloop  ;  and  that,  if  she 
kept  an  up-river  course,  she  would  pass  her  to  the  east,  as  the 
sloop,  when  first  discovered  by  those  on  board  the  steamer, 
was  over  the  starboard  bow  of  the  steamer;  and  as  the  steamer, 
when  first  seen  by  those  on  board  the  sloop,  was  over  the  lar- 
board bow  of  the  sloop,  it  follows  conclusively  that  the  two 
vessels  could  not  have  been  sailing  on  parallel  lines,  but  that 
the  heading  of  each  was  such  that,  if  they  kept  their  course, 
they  would  cross  each  other's  track.  The  sloop  was  not  bound 
to  know  this,  for  she  had  a  right  to  keep  her  course,  and  in 
such  a  case  it  would  be  the  duty  of  the  steamer  to  avoid  her  ; 
but  the  steamer  was  bound  to  know  this,  and  at  an  early  period 
to  take  precautionary  measures  to  avoid  a  collision.  Those 
having  charge  of  her,  if  they  knew  the  true  course  of  the  two 
vessels,  must  have  known  there  was  great  danger  of  a  collision. 
For  some  reason  or  other,  they  did  not  know  that  the  two  ves- 
sels were  bearing  so  as  to  cross  each  other's  track.  They  sup- 
posed that  the  two  vessels  were  sailing  on  parallel  lines,  and 
that  as  the  sloop,  when  first  seen,  was  over  the  steamer's  star- 
board bow,  that  she  should  pass  clear  of  her  to  the  east;  and, 
acting  upon  this  supposition,  she  kept  on  her  course  ahead, 
with  no  slackened  speed. 

It  was  a  great  error  on  the  part  of  the  steamer,  to  have  been 
ignorant  of  the  true  course  of  the  two  vessels.  If  the  night 
was  so  dark  that  there  was  difficulty  in  ascertaining  the  true 
course  of  the  sloop,  then  it  was  the  duty  of  the  steamer  to  have 
slackened  her  speed  until  danger  from  that  cause  was  over. 
To  this  want  of  knowledge  on  the  part  of  those  having  charge 
of  the  steamer,  is  mainly  to  be  attributed  the  disaster  now 
made  the  cause  of  complaint. 

Ths  sloop  kept  the  course  she  was  on  when  first  seen  by  the 
steamer,  until  she  got  within  about  sixty  to  one  hundred  and 
fifty  yards  of  her.  Those  having  charge  of  the  sloop  then  ap- 
prehending danger,  with  the  view  of  avoiding  it,  kept  her  away 
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a  little.  The  pilot  of  the  steamer,  seeing  this  movement,  rung 
his  bells  to  slow,  stop  and  back,  and  hove  his  wheel  hard  a-port. 
When  within  about  thirty  yards  of  the  steamer,  the  sloop  bore 
more  away.  The  sloop  escaped  a  blow  from  the  steamer  and 
from  the  first  barge,  but  was  struck  by  the  outer  barge  in  the 
manner  described  ;  and  such  fault  is  charged  by  the  respond- 
ents upon  the  sloop,  in  that  the  capta,in  was  not  on  deck  attend- 
ing to  his  duty,  and  that  the  sloop  ought  not  to  have  borne 
away ;  that,  by  so  doing,  she  crossed  the  track  of  the  steamer, 
and  that  that  caused  the  collision. 

The  captain  of  the  sloop,  in  the  early  part  of  the  evening, 
went  down  in  the  cabin  to  sleep,  leaving  his  vessel  in  charge 
of  the  two  deck  hands.  At  about  the  time  the  steamer  hove 
in  sight,  he  came  on  deck  again,  was  on  deck  when  the  sloop 
bore  away,  and  gave  orders  to  have  her  bear  away.  As  has 
been  shown,  it  satisfactorily  appears  that,  when  the  two  ves- 
sels first  saw  each  other,  they  were  heading  so  as  to  cross  each 
other's  track.  At  the  time  the  sloop  bore  away,  no  measures 
had  been  taken  by  the  steamer  to  avoid  a  collision.  The  sloop 
had  a  right  to  keep  her  course.  She  had  also  a  right,  as  she 
had  good  reason  to  apprehend  a  collision,  and  as  the  steamer 
had  taken  no  measures  to  avoid  one,  to  make  an  attempt  to 
escape  from  it ;  and  if,  in  making  such  attempt  when  peril 
was  threatening,  she  did  not  adopt  the  most  judicious  course, 
if  it  should  have  been  more  judicious  to  tack  than  to  bear 
away,  such  error  of  judgment,  if  error  it  was,  should  not  be 
charged  to  the  sloop  as  a  fault.  The  language  of  the  court,  ia 
the  case  of  The.  Genesee  Chief,  is  peculiarly  appropriate  to  this 
part  of  the  case.  The  court  say  :  "  We  do  not  deem  it  mate- 
rial to  inquire  whether  the  order  of  the  captain,  (of  the  sailing 
vessel),  at  the  moment  of  collision,  was  judicious  or  not."  He 
saw  the  steamboat  coming  upon  him  ;  her  speed  was  not  dimin- 
ished, nor  any  measures  taken  to  avoid  a  collision  ;  and  if,  in 
the  excitement  and  alarm  of  the  moment,  a  different  order 
might  have  been  more  fortunate,  it  was  the  fault  of  the  steamer 
to  have  placed  him  in  a  situation  when  there  was  no  time  for 
thought;  and  she  is  responsible  for  the  consequences.  She 
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had  the  power  to  have  passed  at  a  safe  distance,  and  had  no 
right  to  place  the  sailing  vessel  in  such  jeopardy  that  the  error 
of  a  moment  might  cause  her  destruction  and  endanger  the 
lives  of  those  on  board  ;  and  if  an  error  was  committed  under 
such  circumstances,  it  was  not  a  fault.  The  evidence  in  the 
case  does  not  rebut  the  prirna  facie  case  made  out  against  the 
steamer,  by  her  not  having  stationed  on  board  a  proper  look- 
out, but  rather  strengthens  it.  The  collision  was  occasioned 
solely  by  her  fault,  and  she  must  be  responsible  for  the  dam- 
ages. 

The  decree  of  the  court  is,  that  the  libellant  do  recover  of 
the  steamer  the  damages  which  he  has  sustained  by  the  colli- 
sion ;  and  that  it  be  referred  to  a  commissioner,  to  ascertain 
and  report  what  the  damages  are. 

From  this  decree,  appeal  was  taken  to  the  circuit  court  of 
the  United  States,  and  was  argued  by  MR.  EATON  for  appel- 
lant, and  by  D.  McMAHON  for  appellee.  The  court  rendered 
the  following  opinion  and  decision,  affirming  the  decree : 

NELSON,  C.  J.  This  libel  was  filed  by  the  owners  of  the 
sloop  to  recover  damages  for  a  collision  a  little  below  Pier- 
mont  dock,  on  the  North  river,  on  the  night  of  the  7th  of  May, 
1855,  in  which  she  was  run  down  and  sunk  by  one  of  the 
barges  of  the  tow  of  the  steamboat  New-Haven.  The  night 
was  somewhat  dark  and  cloudy.  The  sloop  was  coming  down 
the  river,  the  wind  about  S.S.E.,  with  a  moderate  breeze ;  the 
steamboat  ascending,  making  for  Piermont  dock.  The  hands 
on  the  sloop  testify  that  she  was  coming  down  on  the  west 
shore  of  the  river,  and  that  the  steamboat  was  ascending  east 
of  her,  and  took  a  sheer  to  the  west  that  led  to  the  disaster ; 
while  the  hands  of  the  steamboat  aver  that  she  was  ascending 
on  the  cast  shore,  and  that  the  sloop  was  coming  down  cast  of 
them,  and  suddenly  changed  her  course  towards  the  west, 
crossing  the  bows  of  the  steamer.  Judge  INGERSOLL,  who 
heard  and  determined  the  case  below,  held  the  steamer  was  in 
fault  in  not  having  a  competent  lookout  stationed  in  the  for- 
ward part  of  the  boat,  whose  duty  it  was  to  descry,  and  report 
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to  the  proper  officer,  vessels  approaching  at  the  earliest  possible 
moment.  She  had  no  lookout,  in  the  maritime  sense  of  that 
term.  The  pilot  and  captain  were  on  the  pilot  house,  which 
was  some  fifty  feet  from  the  stem  of  the  vessel ;  at  the  time  of 
the  collision,  the  pilot  was  at  the  wheel.  There  seems  to  have 
been  no  person  on  board  whose  especial  duty  it  was  to  look  out 
for  vessels  ahead.  We  have  repeatedly  held  that  this  neglect 
was  a  fault,  in  the  navigation  of  a  vessel,  that  would  charge  her 
in  case  of  the  happening  of  a  collision. 

It  is  insisted,  for  the  respondents,  that  the  sloop  was  in  fault 
also,  for  not  keeping  her  course,  and  that  the  sudden  change 
of  it  led  to  the  collision.  "We  are  not  satisfied  that  any  change 
of  course  took  place  on  her  part  until  the  danger  of  a  collision 
was  impending;  and  further,  we  think,  if  there  had  been  a 
competent  and  vigilant  lookout  on  the  steamer,  the  disaster 
might  have  been  avoided.  Judge  IXGERSOLL  has  examined 
the  evidence  with  great  care,  and  has  stated  the  reason  at  large 
for  his  conclusion  in  charging  the  New-Haven  ;  and  we  fully 
concur  in  the  views  he  has  taken  of  the  case,  and  the  result  to 
which  he  arrived.  It  is  a  matter  of  surprise  that  masters  01 
steamboats  should  be  found  so  frequently  neglectful  of  their 
duty,  in  omitting  to  station  a  lookout  at  a  proper  place  on  the 
boat,  especially  in  dark  and  cloudy  weather,  after  the  necessity 
of  the  observance  of  it  has  been  so  repeatedly  enforced  by  the 
courts,  and  several  condemnations  of  vessels  for  the  omission. 
The  duty  was  most  manifest  in  this  case,  considering  the 
weather,  and  the  moving  mass,  upon  the  river,  of  one  hundred 
and  sixty  feet  width,  comprising  the  steamboat  and  her  barges. 

Decree  affirmed. 
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SUPKEME  COURT. 

FRANK  F.  FOWLER,  plaintiff  in  error,  ads.  THE  PEOPLE, 
defendants  in  error. 

it  is  not  necessary,  on  an  indictment  for  obtaining  money  on  fake  pretences,  to 
prove  all  the  false  pretences  or  representations  alleged  in  the  indictment.  If  any 
material  portion  of  them  is  proved,  it  is  sufficient. 

The  declarations  or  admissions  of  a  party  are  equally  good  as  evidence,  whether 
made  before  or  after  the  offence  charged  against  him. 

It  is  not  necessary,  even  on  an  indictment  for  perjury,  to  prove  the  identical  words 
or  language  of  the  party  charged ;  it  is  sufficient  to  prove  substantially  what  he 
said,  and  all  that  ho  said,  on  the  point  in  question. 

The  prisoner  in  this  case,  having  been  indicted  for  obtaining  money  by  false  and 
fraudulent  pretences,  in  selling  a  false  passage  ticket  from  New- York  to  Bre- 
men, and  it  appearing,  in  evidence,  sufficient  to  submit  the  question  to  the  jury, 
that  the  prisoner  was  acting  in  concert  with  another  person,  who  acted  as  his 
clerk,  and  who  carried  on  the  negotiation,  and  consummated  the  sale  with  the 
applicant,  in  the  German  language,  in  the  presence  and  hearing  of  the  prisoner, 
although  it  was  not  shown  that  the  prisoner  understood  the  German  language, 

Held,  no  error  in  the  court,  in  charging  the  jury,  to  say  that  it  was  not  necessary, 
in  making  out  false  pretences,  that  words  alone  should  bo  used  ;  the  pretences 
might  be  gathered  from  the  acts  as  well  as  the  words.  A  falsehood  could  be 
acted  as  effectively,  in  many  instances,  as  it  could  be  spoken. 

New  -  York  General  Term,  March,  1860. 
Present,   SUTHERLAND,   ALLEN,   BONNE Y  and  LEONARD, 
Justices. 
MOTION  by  defendant  for  a  new  trial  on  exceptions. 

JAMES  M.  SMITH,  JR.,  for  the  plaintiff  in  error. 
N.  J.  WATERBURY,  district-attorney,  for  the  people. 

By  the  court — LEONARD,  Justice.  Fowler  was  tried,  at  the 
last  term  of  the  court  of  oyer  and  terminer  in  the  city  of  New- 
York,  on  an  indictment  charging  him,  together  with  John  Gil. 
bert,  with  obtaining  money  by  false  pretences  from  Christian 
Heine. 
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The  substance  of  the  charge  is,  that  Fowler  and  Gilbert,  on 
the  14th  of  October,  1859,  at  the  said  city,  knowingly  and 
falsely  pretended  and  represented  to  the  said  Heine  that  a  cer- 
tain instrument  in  writing,  of  which  a  copy  is  hereinafter  set 
forth,  was  a  genuine  ticket,  entitling  him  to  a  passage  to  Bre- 
men, that  there  was  a  steamship  called  the  Ammonia,  then  lying 
in  the  port  of  New-York,  and  was  then  about  to  leave,  and 
that  Fowler  and  Gilbert  were  regular  authorized  agents  of  said 
ship,  and  authorized  to  sell  passages  thereon,  and  that  the  office 
occupied  by  them,  at  the  corner  of  Chambers  and  West  streets, 
was  the  regular  office  of  the  company  and  line  to  which  the 
said  pretended  steamship  belonged. 

That  Heine,  believing  the  said  false  pretences  and  represen- 
tations, and  deceived  thereby,  paid  Fowler  and  Gilbert  thirty- 
five  dollars. 

The  indictment  then  charges  that  these  pretences  and  repre- 
sentations were  false,  negativing  each  of  them,  and  that  Fowler 
and  Gilbert  received  the  money  with  a  felonious  intent  to  cheat 
and  defraud  Heine,  the  complainant. 

At  the  trial,  the  evidence  showed  that  Heine  arrived  in  this 
city  from  Illinois,  by  the  cars,  on  the  morning  of  the  1-ith  of 
October.  1859,  and  was  taken  by  a  stranger,  whom  he  has  not 
since  seen,  to  the  office  of  the  prisoner  Fowler,  at  the  corner 
of  Chambers  and  West  streets,  where  were  Fowler  and  Gilbert, 
the  former  behind  the  counter  and  the  latter  in  front,  four  or 
five  feet  apart.  The  stranger  said  in  English,  when  they  went 
into  the  office,  that  Heine  wanted  to  go  to  Germany.  Gilbert 
then  continued  the  conversation  with  Heine  in  the  German 
language,  and  nothing  was  said  or  done  by  Fowler  till  after 
the  money  was  paid,  although  he  was  present  and  saw  all  that 
took  place.  No  evidence  was  offered  to  show  that  Fowler  un- 
derstood the  German  language.  Heine  informed  Gilbert  that 
he  wanted  to  go  to  Bremen  in  a  steamer,  and  inquired  the  price. 
Gilbert  told  him  the  price  was  $35,  which  Heine  concluded  to 
pay,  and  Gilbert  then  filled  up  the  blank  certificate  or  ticket 
in  question,  on  the  counter,  within  three  or  four  feet  of  Fowler, 
and  delivered  it  to  Heine,  who  paid  thirty -five  dollars  therefor, 
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to  Gilbert,  in  gold  and  silver  coin.  Fowler  came  round  the 
counter  and  took  the  money  from  Gilbert,  put  it  in  a,  bag,  and 
then  put  it  in  his  pocket.  When  he  took  the  money,  Fo\vk;r 
said,  "  I  put  all  that  money  in  one  bag."  Gilbert  told  Ilcirio 
he  wanted  to  conduct  him  to  the  steamer  the  next  day,  that 
the  ticket  was  all  right  for  Bremen.  This  was  after  the  money 
was  paid. 

The  ticket  or  paper  in  question  was  then  read  in  evidence, 
under  objection  and  exception  on  the  part  of  the  prisoner.  It 
was  printed  in  red  letters  in  an  ornamental  style,  (except  the 
parts  italicised,  which  were  written),  and  its  contents  were  as 
follows : 

"  London,  Liverpool,  Havre,  Hamburg  and  Bremen      ) 
Packet  Office,  Corner  of  Chambers  and  West  streets.  J 

Paid  $35.00. 

Where  passages  can  be  engaged  on  reasonable  terms,  on 
regular  Packet  ships,  including  provisions. 

NEW- YORK,  Oct.  14, 1859. 

This  entitles  the  bearer,  Mr.  Christian  Aene,  to  a  passage  this 
present  vovage,  hence  to  Bremen,  in  the  Steam  Ship  Ammonia. 

F.  F.  FOWLER. 
To  Mr.  F.  F.  Fowler. 
To  lie  exchanged  IbG  West  street. 

Not  transferable. 
No  passage  money  returned." 

Fowler  had  a  sign  up  at  his  office  "  General  Passage  Office 
for  California,  Liverpool,  London,  Havre,  &c.,"  but  his  name 
was  not  on  the  sign.  Fowler  had  been  engaged  in  selling  pas- 
senger tickets  two  or  three  years.  Gilbert  and  the  prisoner 
were  together  at  the  office  daily. 

Fowler,  after  this  transaction,  went  to  the  police  office,  on 
being  sent  for  in  relation  to  this  charge,  without  any  arrest, 
and,  in  conversation  with  Mr.  Hartman,  an  interpreter  em- 
ployed at  the  police  office,  stated  in  substance,  as  near  as  wit- 
ness could  recollect,  that  this  ticket  had  been  sold  at  his  office 
to  accommodate  a  miner ;  that  he  was  sorry,  and  wanted  to 
give  a  good  ticket ;  that  a  mistake  occured  in  writing  the 
steamer's  name. 
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There  was  no  steamer  of  the  name  of  "  Ammonia,"  running 
from  this  port  to  Europe.  The  Hamburg  steamship  company 
have  two  steamships  running  from  New- York  to  Hamburg ; 
one  of  them,  called  the  Ilammonia,  was  in  Hamburg  on  the 
14th  of  October,  and  the  other,  the  Teutonia,  was  then  here, 
but  left  on  the  15th  of  October,  bound  for  Hamburg.  The 
office  of  this  line  was  at  151  Broadway. 

The  instrument  in  question,  would  not  have  entitled  a  per- 
son to  a  passage  on  any  vessel  of  that  line.  Neither  Fowler 
nor  Gilbert  were  entitled  to  sell  tickets  for  that  line. 

There  were  two  offices  in  Greenwich  street  authorized  to  sell 
tickets  to  be  exchanged  at  the  office  of  this  line,  and  papers 
are  there  issued  similar  to  the  one  in  question.  Germans  often 
show  such  tickets  at  this  office,  but  they  are  not  taken.  This 
line  pays  a  commission  of  two  dollars  to  persons  bringing  them 
a  steerage  passenger,  who  pays  them  $35  for  a  ticket. 

There  is  a  line  of  steamers  running 'from  New-York  to 
Bremen,  of  which  Guelf  &  Co.  are  the  agents,  but  no  vessels 
called  the  Ammonia  or  Ilammonia,  or  Teutonia,  belong  to  that 
line.  There  are  four  steamers  belonging  to  this  line,  called 
the  Hudson,  the  Weser,  the  Bremen  and  the  New* York.  One 
of  the  agents  of  this  line  testified,  that  this  paper  in  question 
would  not  entitle  the  holder  to  a  passage  to  Bremen.  Tickets, 
in  the  regular  arid  ordinary  course  of  business,  are  not  directed 
to  the  parties  themselves. 

The  line  have  one  outside  agent  only,  who  sells  certificates 
for  passage,  which  are  exchanged  at  the  principal  office.  His 
office  is  at  75  Greenwich  street.  His  certificates  are  not  in  the 
form  of  this  one  in  question.  They  are  addressed  to  the  firm 
of  principal  agents.  Heine  went  to  the  office  of  Fowler  the 
next  day,  after  the  Teutonia  had  sailed,  and  saw  Gilbert  there, 
but  not  Fowler.  Heine  never  asked  Fowler  for  a  ticket,  after 
he  got  the  paper  in  question. 

The  outside  agent  of  the  Bremen  line,  who  keeps  his  office 
at  75  Greenwich  street,  was  called  as  a  witness  for  the  prisoner, 
and  testified  that  he  had  known  such  papers,  issued  by  Fowler, 
to  be  exchanged  for  tickets.  Never  knew  one  of  Fowler's  certi- 
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ficates  to  be  repudiated.  If  Gilbert  had  asked  for'  another  ves- 
sel, he  could  have  had  it»  He  also  stated,  under  objection  and 
exception  by  the  counsel  for  the  prisoner,  that  if  a  passenger 
had  come  with  the  paper  iu  question,  without  money,  he  would 
not  have  taken.it,  and  have  given  him  a  ticket.  If  he  had 
known  the  paper  came  from  Fowler,  he  would. 

Another  witness,  on  behalf  of  the  prisoner,  testified  that  he 
iiad  seen  such  papers  as  the  one  in  question,  issued  by  Fowler, 
in  the  hands  of  several  persons,  and  that,  when  presented,  .they 
always  got  good  tickets  for  them. 

Numerous  questions  in  regard  to  the  admissibility  of1  evi- 
dence were  raised  at  the  trialj  and  an  exception  was  also  taken 
to  a  portion  of  the  charge  of  the  judge,  and  also  for  his  re- 
fusal to  charge  as  requested,  which  have  been  argued  be- 
fore the  court  at  general  term,  and  which  are  now  to  be  con- 
sidered. 

Early  in  the  trial,,  but  after  it  had  been  ascertained  that  the 
witness  (Heine)  and  the  clerk  (Gilbert)  conducted  the  business 
at  Fowler's  office,  in  his  presence,  in  the  German  language, 
which  Fowler  did  not  understand,  so  far  as  the  evidence 
showed,  Heine  was  asked  to  tell  what  was  done  by  the  Ger- 
man— referring  to  Gilbert. 

It  was  objected  \>y  the  counsel  for  the  prisoner,  that  tho 
acts  of  Fowler  only  were  evidence,  as  the  language  used  was 
German,  and  it  had  not  then  been  proven  that  Fowler  had 
done  an}r  act. 

There  had  been  sufficient  evidence  already  given  to  make  it 
probable  that  Gilbert  and  the  prisoner  were  acting  in  concert 
The  nature  and  effect  of  Gilbert's  acts  could  have  been  un- 
derstood by  Fowler,  although  he  was  ignorant  of  the  language 
used ;  particularly  so,  if  the  two  were  acting  in  concert.  This 
the  jury  were  to  decide.  If  there  were  any  doubt  as  to  the 
sufficiency  of  the  evidence,  showing  the  probability  of  their 
concerted  action  when  the  question  was  asked,  it  was  removed 
by  the  proof,  which  immediately  followed,  that  the  prisoner 
himself  took  the  money  which  Heine  paid  for  the  ticket. 

The  next  objection  urged  was  to  the  admission  of  the  docu- 

YOL.  XVI II.  32 


498  NEW-YORK  PRACTICE  REPORTS. 

Fowler  ads.  The  People. 

ment,  which  was  alleged  to  have  been  sold  to  Heine  as  a  ticket 
for  a  passage  to  Bremen. 

'.The  grounds  of  objection  urged  were,  that  it  had  not  been 
proved  that  Fowler  signed  it,  or  knew  its  contents,  or  author- 
ized it  to  be  signed. 

This  paper  was  the  subject  of  the  alleged  fraud.  It  was  not 
necessary  to  prove  that  the  prisoner  signed  it.  If  he  knew 
what  his  clerk  was  doing,  or  about  to  do,  it  was  quite  suffi- 
cient. Whether  he  had  this  knowledge  or  not,  was  for  tho 
jury  to  inquire,  if  there  was  sufficient  evidence  to  justify  a 
submission  of  the  question.  The  probability  that  the  prisoner 
knew  and  authorized  the  acts  of  Gilbert,  was  strong.  Gilbert 
was  his  clerk.  Heine  was  brought  there,  and  announced,  in 
English,  as  a  person  wishing  to  go  to  Germany.  The  joint 
occupation  of  the  office  by  Fowler  and  Gilbert,  and  the  busi- 
ness ostensibly  carried  on  ;  the  possession  of  a  blank  of  this 
description,  showing  previous  preparation ;  the  filling  up  of 
the  blank  within  three  feet  of  the  prisoner — whether  his  name 
was  then  signed  by  Gilbert,  or  had  been  previously  signed,  he 
was  near  enough  to  see  and  read  the  paper,  and  to  see  the  sig- 
nature ;  the  act  of  the  prisoner  in  receiving  the  money,  the 
price  of  the  passage  to  which  the  paper  purported  to  entitle 
Heine.  All  these  facts  tend  to  prove  that  the  prisoner  under- 
stood or  authorized  the  transaction,  and  was  quite  sufficient 
to  Avarrant  the  admission  of  the  document  as  evidence.  It 
was  a  step  in  the  trial  of  the  question  at  issue.  It  was  the 
subject  of  the  alleged  false  pretences.  The  pretences  were 
made  in  regard  to  that  paper,  if  at  all,  and  whether  they  were 
false  or  not  remained  to  be  proved. 

The  third  exception  arises  on  the  admission  of  evidence  of 
the  declarations  of  the  prisoner,  in  regard  to  this  very  transac- 
tion, tending  to  show  a  scienter.  The  objection  was,  that  the 
evidence  was  irrelevant;  not  that  it  was  unduly  obtained,  for 
which  there  was  no  ground,  the  conversation  being  wholly 
voluntan^,  and  while  the  prisoner  was  not  even  under  arrest. 
The  question  is  too  plain  to  admit  of  argument.  The  only 
reason  urged  is,  that  it  took  place  after  the  offence,  and  cannot 
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act  retrospectively.  It  is  a  sufficient  answer  to  say,  that  it 
was  the  prisoner's  own  version  of  his  alleged  offence.  Tho 
declarations  or  admissions  of  a  party  are  equally  good  as  evi- 
dence, whether  made  before  or  after  the  offence. 

The  fourth  objection  and  exception  was  to  the  admission  of 
the  substance  of  what  the  prisoner  stated  in  the  conversation 
last  referred  to,  after  the  witness  had  declared  his  inability  to 
give  the  exact  language  of  the  prisoner. 

This  objection  is  also  untenable.  Even  on  an  indictment 
for  perjury,  it  is  not  necessary  to  prove  the  identical  words  or 
language  of  the  party  charged  ;  it  is  deemed  sufficient  to  prove 
substantially  what  he  said,  and  all  that  he  said,  on  the  point 
in  question.  (3  Greenkaf,  §  194  ;  Snell  agt.  Moses,  1  J.  R.  99.) 

The  fifth  exception  was  taken  to  a  question  addressed  to 
%  the  agent  of  the  Hamburg  Steamship  Company,  as  follows : 
"  Would  that  paper  [handing  him  the  paper  hereinbefore  set 
forth]  have  entitled  a  person  to  a  passage  on  a  steamer  of  your 
line  ?"  This  witness  had  previously  testified  that  there  was  no 
steamer  by  the  name  of  Ammonia  running  from  here  to  Eu- 
rope ;  that  there  is  one  called  the  Hammonia,  belonging  to 
the  line  of  which  he  was  agent ;  that  this  steamer  was  at  Ilarn 
burg  on  the  14th  of  October  ;  that  there  was  a  steamer  called 
the  Teutonin,  also  belonging  to  this  line,  which  was  in  this 
port  on  the  14th  of  October,  and  sailed  for  Hamburg  on  the 
next  day.  The  previous  witness  had  testified  that  Fowler  had 
stated  to  him,  in  a  conversation  about  this  ticket,  or  certificate 
issued  to  Heine,  that  a  mistake  occurred  in  writing  in  the 
steamer's  name,  and  that  Fowler,  or  some  one  in  his  behalf, 
had  stated  that  the  name  of  the  steamer  Teutonia  ought  to 
have  been  in  the  place  of  "  Ammonia." 

The  objection  was  made  on  the  ground  that  the  inquiry  was 
irrelevant. 

The  question  was  pertinent,  and  the  evidence  called  forth 
was  relevant,  to  show  that  the  excuse  which  Fowler  offered 
for  the  sale  of  the  paper  in  question  to  Heine,  as  a  ticket  for  a 
passage  to  Bremen,  was  false,  and  thereby  also  to  farther  show 
his  fraudulent  intent. 
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An  inquiry  was  also  made  of  this  witness,  w  bet  her  Fowler 
or  Gilbert,  or  either  of  them,  were  authorized  to  sell  tickets  for 
this  line  of  steamers  ?  to  which  the  prisoner's  counsel  took  the 
sixth  objection  and  exception  at  the  trial,  on  the  ground  of 
irrelevancy ;  but  no  reference  was  made  to  it  at  the  argument 
of  the  writ  of  error,  or  upon  the  points  of  the  prisoner's  coun- 
sel ;  and,  as  the  objection  is  manifestly  untenable,  no  further 
reference  to  it  here  is  required. 

The  witness,  Heine,  was  recalled  by  the  district  attorney, 
and  asked  this  question  :  "  After  you  went  into  the  office  with 
the  man  who  went  with  you  from  the  cars,  what  was  the  first 
thing  said  in  the  office  ?" 

To  this  inquiry  the  counsel  for  the  prisoner  took  the  seventh 
objection  and  exception,  on  the  ground  that  the  conversation 
at  the  office  was  already  shown  to  have  been  in  German,  and 
that  the  prisoner  had  taken  no  part  in  it ;  and,  it  not  having 
been  made  to  appear  that  he  understood  it,  he  could  not  be 
affected  thereby. 

There  had  been  much  evidence  previously  given  tending  to 
show  a  concerted  action  between  Fowler  and  his  German  clerk 
Gilbert— quite  too  much  to  justify  the  court  in  omitting  to 
give  such  question  to  the  jary.  It  was  of  little  consequence 
what  language  was  used,  if  Fowler  knew,  beforehand,  what 
the  purport  and  object  of  Gilbert's  conversation  was  to  be  with 
those  applicants  who  spoke  in  the  German  tongue.  The  first 
words  which  the  witness  uttered,  in  answer  to  this  question, 
were  unimportant  as  evidence  for  the  people.  The  evidence 
was,  that  the  man  wrho  went  with  Heine  from  the  cars  to  the 
prisoner's  office,  said,  in  English,  that  Heine  wanted  to  go  to 
Germany.  Fowler  understood  this  statement.  He  was  the 
principal — Gilbert  the  clerk.  True,  the  clerk  talked  with 
Heine  in  German,  but  he  filled  up  a  ticket,  in  Fowler's  pres- 
ence, in  the  English  language,  to  which  his  name  was  then,  or 
had  been  previously,  affixed ;  and  a  ticket  in  blank  was  at 
hand,  previously  provided  and  printed  in  an  attractive  style. 
The  clerk  received  the  money  for  the  ticket,  then  filled  up  in 
Fowler's  presence,  and  handed  it  immediately  to  Fowler,  who, 
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apprehending  an  arrest,  shortly  afterwards  stated,  as  an  ex- 
cuse, that  the  name  of  the  steamer  was  tilled  in  by  mis- 
take. These,  besides  many  other  circumstances,  all  tending  to 
show  a  concerted  action  between  the  prisoner  and  his  German 
clerk,  appear  quite  sufficient  to  authorize  the  ruling  which  was 
made  on  this  question. 

The  eighth  objection  and  exception  also  arose  upon  the 
second  examination  of  Heine.  lie  was  asked,  "  Was  anything 
else  said  inside  the  office  before  you  left?" 

The  prisoner's  counsel  objected,  that  no  foundation  had  been 
laid  to  charge  the  prisoner  with  the  acts  or  declarations  of  the 
clerk.  The  same  reasons  for  admitting  this  question  existed 
at  the  trial,  which  were  applied  to  the  last  objection.  The  an- 
swer was,  however,  favorable  to  the  prisoner.  It  was,  that  the 
clerk  said  he  wanted  to  conduct  Heine,  the  next  day,  to  the 
steamer,  and  afforded  one  of  the  principal  points  in  the  pris- 
oner's defence.  It  also  appeared,  by  the  next  reply  of  the  wit- 
ness, that  this  latter  conversation  occurred  after  the  money 
had  been  paid.  It  was  also  a  part  of  the  same  conversation 
in  which  the  alleged  fraud  was  committed.  No  request  was 
made  to  the  court  to  strike  out  the  evidence,  or  to  instruct  the 
jury  to  disregard  it.  There  was  nothing  in  the  reply  to  give 
rise  to  any  ground  of  complaint  on  the  part  of  the  prisoner. 

The  ninth  and  tenth  exceptions  were  also  taken  to  inquiries 
put  to  this  witness  by  the  district  attorney,  and  admitted,  after 
objection  on 'the  part  of  the  prisoner. 

No  reference  was  made  to  them  at  the  argument  of  the  writ 
of  error,  or  on  the  points.  Heine  went  to  the  office  the  next 
day,  and  asked  for  u  ticket. 

The  inquiry  manifestly  had  reference  to  the  memorandum 
at  the  bottom  of  the  ticket—"  To  be  exchanged  186  West 
street" — and  to  the  intent  of  the  prisoner  in  the  transaction 
with  which  he  is  charged.  The  answer  was  not  unfavorable 
to  the  prisoner,  and  the  objection  may  be  safely  dismissed 
without  further  remark. 

The  eleventh  exception  aroso  on  an  objection  to  an  inquiry, 
made  by  the  court,  of  the  outside  agent  of  the  Bremen  and 
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Hamburg  lines  of  steamers,  who  had  his  office  at  'No.  75  Green- 
wich street,  referred  to  in  the  foregoing  statement  of  the  facts 
of  the  case.  He  had,  previously  to  the  inquiry,  testified  that, 
if  Gilbert  or  Fowler  had  come  to  his  office  with  Heine,  on  the 
morning  the  steamer  sailed,  and  presented  the  paper  put  in 
evidence,  he  would  have  given  him  a  ticket  for  a  passage  on 
the  first  steamer  that  went  to  Bremen. 

It  is  not  very  apparent  how  this  evidence  could  be  con- 
sidered as  in  any  degree  conclusive  to  show  the  good  faith  of 
Fowler  in  the  transaction,  inasmuch  as  no  obligation  rested  on 
the  witness  to  supply  a  ticket  for  this  paper,  and  no  evidence 
of  a  claim  on  Fowler  would  arise  from  the  possession  of  it  by 
tbe  witness;  and  if  he  had  furnished  a  ticket  therefor,  it  would 
have  been  an  act  purely  voluntary  on  his  part.  It  was  a  matter 
resting  exclusively  in  his  own  conscience,  whether  he  would 
have  given  these  parties  a  ticket  or  not,  and  if  the  statement 
Avas  false,  there  was  no  means  of  detecting  it,  except  by  further 
inquiry  from  him.  He  might  possibly  have  come  to  an  en- 
tirely different  conclusion,  if  the  request  for  a  ticket  had,  in 
fact,  been  made  upon  him,  although,  when  he  gave  his  evi- 
dence, he  honestly  believed  that  he  would  have  furnished  it. 

The  question  put  by  the  court,  to  which  the  eleventh  excep- 
tion was  taken,  was  this :  "  If  a  passenger  had  come  with  that 
paper,  without  money,  would  you  have  taken  it,  and  given  a 
ticket  to  him  ?"  The  answer  was,  "  No,  sir !"  The  prisoner 
had  evoked  similar  evidence  to  establish  a  belief  with  the  jury 
that  his  intent  was  honest.  The  inquiry  put  by  the  court  was 
for  the  same  purpose  of  ascertaining  the  intent  of  the  prisoner. 
If  the  paper  in  question  was,  in  fact,  delivered  to  Heine  as  a 
ticket  entitling  him  to  a  passage  to  Bremen,  according  to  its 
purport,  then  it  must  have  been  good  with  the  Bremen  line, 
for  there  were  no  steamers  running  from  this  port  to  Bremen, 
except  those  belonging  to  that  line.  If  there  was  any  value 
in  the  paper,  the  passenger  was  entitled  to  a  passage  by  that 
line.  The  prisoner  sought  to  establish  his  defence  by  proving 
that  this  paper  would  have  procured  such  a  passage.  He  does 
not  attempt  to  show  that  lie  was  an  agent  for  any  line  of 
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steamers  to  Bremen,  or  anywhere  else.  The  paper  purported 
to  entitle  Heine  to  a  passage,  absolute!}^.  True,  it  is  added, 
below,  that  something  is  to  be  exchanged ;  but  it  was  for  the 
jury  to  pronounce  whether  this  paper  was  put  forth  with  a 
guilty  knowledge,  or  authority,  on  the  part  of  the  prisoner, 
and  with  intent  to  defraud  Heine.  The  previous  evidence  of 
this  witness,  on  this  point,  was  far  less  conclusive  to  show  the 
intent  of  the  prisoner,  than  the  evidence  which  the  question, 
put  by  the  court  called  for.  No  one  can  doubt  that,  if  the 
answer  to  this  question  had  been  favorable  to  the  prisoner,  it 
would  have  gone  far  to  acquit  him  on  the  question  of  intent, 
had  the  jury  considered  his  evidence  as  satisfactory  as  that  of 
the  principal  agent  of  the  line,  who  had  previously  testified 
differently  on  the  same  subject. 

The  inquiry  put  by  the  court  was  to  the  same  effect  with 
that  previously  put  by  the  prisoner's  counsel.  It  tended  to 
show  the  intent  of  the  prisoner,  if  it  should  be  considered  by 
the  jury  that  he  and  Gilbert  were  acting  in  concert;  and  also 
to  prove  the  value  or  falsity  of  the  paper,  alleged  to  have  been 
falsely  issued  as  a  ticket  for  a  passage  to  Bremen.  We  think 
the  inquiry  was  proper  in  this  particular  connection. 

The  court  charged  the  jury  that  it  was  not  necessary  in  this 
case,  in  making  out  false  pretences,  that  words  alone  should 
be  used — the  pretences  may  be  gathered  from  the  acts  as  well 
as  the  words;  and,  to  this  proposition,  the  counsel  for  the  pris- 
oner took  his  twelfth  exception.  The  objection  urged  is,  that 
the  indictment  has  no  allegation  of  any  particular  acts,  inde- 
pendent of  representations.  Neither  specific  acts  or  words  aro 
set  forth  in  the  indictment.  Such  allegations,  if  made,  would 
be  pleading  the  evidence  of  the  fact.  The  facts  are  charged 
which  show  false  pretences  and  representations,  not  the  evi- 
dence of  the  facts,  and  such  is  the  proper  way  to  make  the 
allegations. 

In  the  case  before  the  court,  Heine  asked,  in  substance,  for 
a  ticket  for  a  passage  by  steamer  to  Bremen,  and  the  paper  in 
question  was  furnished  to  him.  Nothing  was  said  b}"  Gilbert, 
or  by  the  prisoner,  indicating  whether  it  was  or  not  such  a 
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ticket,  until  after  the  money  was  paid.  The  paper  in  question 
was  delivered  to  Heine,  as  the  very  article  called  for.  ISTo  one 
said  anything  about  the  character  of  it.  It  was  not  necessary 
to  defend  it.  or  declare  its  character,  until  it  was  assailed  or 
disputed.  The  part  of  an  honest  dealer  was  well  acted,  and, 
from  the  acts  and  facts  of  the  case,  the  jury  believed  that  the 
prisoner  was  "  art  and  part "  in  the  transaction.  A  falsehood 
can  be  acted  as  effectively,  in  many  instances,  as  ib  can  be 
spoken.  This  appears  to  be  such  a  case,  and  this  exception 
was  not  well  taken. 

The  same  argument  applies  to,  and  is  a  full  answer  to  the 
fourteenth  exception,  which  was  made  by  the  prisoner's  coun- 
sel, on  the  refusal  of  the  court  to  charge  as  requested,  that  the 
acts  of  the  defendant,  not  being  alleged  in  the  indictment, 
could  not  be  taken  into  consideration  by  the  jury,  and  that 
the  prosecution,  having  declared  upon  the  paper,  and  not 
having  set  forth  the  acts,  must  be  confined  to  the  paper 
alone. 

The  thirteenth  exception  also  arose  upon  the  refusal  of  the 
court  to  charge  the  jury  in  conformity  to  the  request  of  the 
prisoner's  counsel. 

The  request  was*  that  the  court  would  direct  the  jury  that 
there  was  a  variance  between  the  proof  and  the  charge,  as  con- 
tained in  the  indictment ;  and  that,  in  consequence  of  such 
variance,  the  defendant  was  entitled  to  an  acquittal. 

The  argument  urged  for  the  prisoner  is,  that  he  has  not  been 
proven  to  be  an  actor  in,  or  an  abettor  of,  the  offence  of  which 
he  has  been  found  guilty ;  that  he  did  not  understand  Ger- 
man ;  that  he  did  not  know  the  contents  of  the  certificate ; 
that  the  paper  itself  gives  notice  that  it  must  be  exchanged ; 
and  that  words  or  acts,  which  might  be  construed  to  pretend 
or  represent  that  it  was  a  ticket  for  Bremen,  must  not  be  so 
understood,  because  they  are  at  variance  with  the  import  of 
the  paper,  and  every  person  is  required  to  exercise  ordinary 
diligence  and  observation,  and  if  Heine  was  deceived,  it  was 
the  result  of  his  own  folly. 

It  has  been  already  shown,  in  considering  the  first  and 
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second  exceptions,  that  there  was  sufficient  evidence  to  require 
the  court  to  submit  to  the  jury  the  inquiry  whether  the  pris- 
oner and  Gilbert  were  acting  in  concert.  There  was  also  a 
strong  probability  that  Fowler  had  directed,  or  procured  Gil- 
bert to  do  and  say  what  was,  in  fact,  said  and  done  during 
that  transaction. 

In  the  case  of  the  People  agt.  Adams,  (1  Com.  173),  the  de- 
fendant was  held  liable  for  obtaining  money  by  false  pretences, 
from  merchants  in  this  city,  through  the  medium  of  an  inno- 
cent agent,  on  a  false  receipt,  stating  that  certain  produce  was 
in  the  defendant's  possession,  to  be  forwarded  to  the  said  mer- 
chants, although  the  defendant  had  never  been  in  the  state  of 
New  York. 

That  was  a  case  in  which  the  court  considered  the  false 
pretences  and  representations  alleged  to  be  established  by  the 
acts  of  the  defendant  alone,  where  he  was  not  even  present 
when  the  fraud  was  consummated. 

If  the  prisoner  concerted  with  Gilbert  a  scheme  to  defraud 
any  applicant  for  passage,  which  was  put  in  execution  in  the 
manner  complained  of,  or  procured  Gilbert  to  do  it,  then  the 
offence  charged  is  substantially  proved. 

It  is  not  necessary,  in  an  indictment  for  obtaining  money 
on  ialse  pretences,  to  prove  all  the  false  pretences  or  repre- 
sentations alleged  in  the  indictment. 

If  any  material  portion  of  them  is  proved,  it  is  sufficient. 
(HiWs  case,  Kuss.  &  fiy.,  190 ;  1  Greenkafs  Ev.,  §  65.) 

The  material  fact  in  this  case  was,  the  pretence  or  repre- 
sentation that  the  paper  in  question  was  a  ticket  for  passage 
by  steamer  to  Bremen.  Some  of  the  witnesses  gave  their 
opinion  that  the  paper  was  a  certificate  or  receipt,  and  not  a 
ticket  for  passage. 

The  purport  of  the  paper  is  a  contract.  It  distinctly  states 
that  this  (the  paper)  entitles  the  bearer  to  a  passage  this  pres- 
ent voyage,  &c. 

It  purports  to  be  signed  by  the  prisoner. 

It  is  addressed  also  to  the  prisoner,  and  underneath  is  writ- 
ten, "Is  to  be  exchanged,"  &c. 
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What  is  to  be  exchanged?  "Who  is  to  make  tliQ  exchange? 
When  is  the  exchange  to  be  made  ? — Even  a  diligent  or  ob- 
serving person  might  be  excused  if  he  failed  to  perceive  this 
memorandum  at  the  bottom,  after  he  had  read  the  body  of  the 
paper,  which  expressly  engages  that  he  is  entitled  to  the  pas- 
sage for  which  he  had  applied.  There  was  nothing  to  call  the 
attention  of  Heine  to  the  memorandum.  It  does  not  purport 
to  form  any  part  of  the  contract,  and  is  too  indefinite  to  be  the 
ground  of  a  charge  of  folly  against  the  deluded  applicant  for 
a  passage,  or  as  a  defence  for  the  artful  instigator  of  the  fraud 
and  deceit. 

The  request  of  Gilbert  to  Heine,  after  he  had  paid  his  money, 
and  was  about  leaving  the  office,  to  come  the  next  day  to  be 
conducted  to  the  steamer,  does  not  help  the  prisoner's  case. 
Heine  did  call  the  next  day,  and  there  was  no  evidence  of  any 
preparation  to  take  him  to  any  steamer,  and  no  one  suggested 
that  the  steamer  had  left,  or  that  he  had  come  too  late. 

The  refusal  of  the  court  to  charge  as  requested  was  fully 
warranted,  and  the  exception  last  mentioned,  like  the  former 
ones,  was  not  well  taken. 

The  judgment  of  the  court  of  oyer  and  terminer  must  be 
affirmed. 


SUPEEME  COUKT. 
THE  UNION  BANK  agt.  GARRITT  S.  MOTT  and  others. 

Referees  have  no  power  to  allow  amendments  to  pleadings,  under  §  173  of  the 
Code.  Their  power  of  amendment  is  confined  to  immaterial  variances  arising 
on  tho  trial,  under  §§  169  and  170  of  the  Code. 

New -York  Special  Term,  March,  1860. 
MOTION  to  set  aside  order  of  referee  allowing  amendment 
to  complaint. 
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SAMUEL  A.  FOOT,  for  plaintiff. 
D.  DUDLEY  FIELD,  for  defendants. 

ALLEN,  Justice.  By  §  272  of  the  Code  of  Procedure, 
referees  Lave  the  same  power  to  allow  amendments  to  any 
pleadings,  as  the  court  upon  such  trial.  Mistakes  in  pleading 
and  amendments  are  regulated  and  provided  for  in  Chapter  6 
of  the  2d  Part  of  the  Code.  Sections  1G9  to  173,  inclusive, 
are  more  particularly  applicable  here.  Section  169  declares 
that  no  variance  between  the  allegation  in  a  pleading  and  the 
proof  shall  be  deemed  material,  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice,  in  maintaining  his  action 
or  defence  upon  the  merits,  and  governs  referees  as  well  as 
courts  whenever  questions  of  variance  arise. 

Section  170  authorizes  the  court,  when  the  variance  is  not 
material,  to  direct  the  fact  to  be  found  according  to  the  evi- 
dence, »r  to  order  an  immediate  amendment  without  costs. 

This  is  the  only  provision  I  find  in  the  Code  authorizing  an 
amendment  of  the  pleadings  by  the  court  upon  the  trial,  and 
this  is  to  remedy  an  immaterial  variance ;  and  my  opinion  is, 
that  the  discretion  and  power  of  the  referee,  in  regard  to 
amendments,  are  restricted  to  cases  within  this  provision,  and 
that  it  was  not  the  intent  of  the  legislature  to  confer  upon 
referees  "power  to  do  what  the  court  may  do  upon  or  after 
judgment,  in  furtherance  of  justice,  under  §  173. 

The  issues  of  fact  already  joined  are  sent  to  referees  for  trial, 
and  'non-constat  that  the  parties  would  have  consented,  or  the 
the  court  have  ordered  a  reference  of  other  and  different  issues; 
and  hence,  while  it  was  proper  and  convenient  that  immaterial 
variances,  which  the  referee  was  bound  to  disregard,  should 
be  obviated  by  immediate  amendment,  there  was  no  necessity 
of  giving  to  the  referee  all  power  r.nd  discretion  over  the 
pleadings  in  the  action. 

He  should  have  every  facility  for  trying,  upon  the  merits, 
the  issues  substantially  joined  by  the  parties. 

By  §  272,  therefore,  the  power  of  the  referee  is  defined  and 
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limited  by  reference  to  the  power  of  the  court  in  like  cases 
upon  the  trial,  and  that  power  is  conferred  by  §  170. 

This  was  not  the  case  of  a  variance  between  the  pleadings 
and  proof,  but,  as  was  properly  decided  by  the  referee,  the 
case  of  an  entire  omission  of  the  principal  cause  of  action,  the 
plaintiff's  claim,  consisting  of  two  distinct  causes,  or  demands, 
the  one  originating  in  dealings  of  the  defendants  with  the 
plaintiff,  and  the  other  in  similar  dealings  of  the  defendants 
with  a  third  party^to  whose  rights  and  claims  the  plaintiff  had 
succeeded. 

Under  the  complaint  the  plaintiff  was  not  entitled  to  recover 
for  the  latter  claim,  as  the  referee  correctly  decided,  and  an 
amendment  was  necessary  by  adding  a  second  count,  and  this 
was  allowed  by  the  referee. 

This  order  was  not  warranted  by  the  Code,  and  must  be  set 
aside,  and  the  referee  restricted  to  the  trial  of  the  issues  re- 
ferred. 

If  it  be  conceded  that  the  referee  may  exercise  the  powers 
conferred  upon  the  court  by  §  173,  still  the  order  for  this  amend- 
ment is  not  warranted  by  it,  so  far  as  applicable  to  this  case. 
That  section  permits  the  court,  "before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper  to 
amend  any  pleading,"  by  inserting  other  allegations  material 
to  the  case,  or,  when  the  amendment  does  not  change  substan- 
tially the  claim  or  defence,  by  conforming  the  pleading  or  pro- 
ceeding to  the  facts  proved. 

The  allegations  proposed  to  be  inserted  in  the  complaint 
were  not  "  material  to  the  case,"  that  is,  as  to  the  case  made, 
or  attempted  to  be  made,  by  the  original  complaint,  but  were 
necessary  to  make  a  new  and  distinct  case.  The  amendment 
was  not,  therefore,  within  that  clause  of  the  section,  and  was 
forbidden  under  the  other,  as  it  is  confessedly  within  the 
ruling  of  the  referee,  and  clearly  upon  every  principle  did 
change,  substantially,  the  claim  of  the  plaintiff. 

It  was  not  a  case  for  conforming  the  pleading  to  the  facts 
proved. 

Amendments  upon  trials  should  be  cautiously  made,  and 
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care  should  be  taken  that  the  interests  of  the  other  parties  are 
not  jeoparded  by  them;  and  I  do  not  think  an  amendment  of 
this  character,  without  terms  or  conditions,  was  discreet,  if  tho 
power  to  authorize  it  be  conceded ;  but,  as  the  exercise  of  a 
discretion  vested  in  the  referee,  it  would  not  be  the  subject  of 
review  except  it  were  grossly  abused,  and  this  could  not  be 
predicated  of  any  act  of  the  learned  referee  here,  and  I  rest 
my  decision  solely  on  the  ground  of  a  want  of  power  in  the 
referee. 

I  presume  this  is  a  very  proper  case  for  the  court  to  inter- 
fere and  allow  the  amendment  asked,  upon  such  terms  and 
conditions  as  shall  seem  to  be  proper, — and  what  those  terms 
and  conditions  shall  be,  can  only  be  determined  after  a  case 
shall  be  made,  requiring  or  justifying  an  amendment,  and  the 
parties  shall  be  heard. 

The  order  must  be  set  aside  without  'costs,  and  the  plaintiff 
must  have  leave  to  apply,  by  motion,  to  this  court  to  amend 
the  complaint,  and  the  proceedings  on  the  reference  may  be 
stayed,  to  allow  the  motion  to  be  heard. 


NEW-YORK  COMMON  PLEAS. 
SOBLEY,  SMITH  and  others  agt.  BREWER  &  CALDWELL. 

An  action  pending  between  the  same  parties  in  another  court,  not  identical  with 
the  present,  although  relating  to  the  same  subject  matter  hi  part,  but  upon 
different  facts  and  circumstances,  and  not  involving  only  the  same  question,  is 
no  ground  for  staying  proceedings  in  the  present  action  until  tho  determination 
of  the  action  in  that  court,  especially  where  the  present  action  was  com- 
menced first 

Neiv  •  York  Special  Term,  February,  1860. 

MOTION  by  defendants  to  stay  the  plaintiffs'  proceedings  in 
this  action,  until  the  determination  of  an  action  pending  in 
the  superior  court  between  the  same  parties. 
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LAROCQUE  &  BARLOW,  for  motion. 
MARTIN  &  SMITHS,  opposed. 

BRADY,  Judge.  This  action  was  commenced,  and  an  in- 
junction against  the  defendants,  Brewer  &  Galdwell,  was 
granted,  and  an  order  for  the  appointment  of  a  receiver  made, 
prior  to  tlie  commencement  of  an  action  in  tbe  superior  court, 
against  the  said  defendants,  by  David  and  Albert  Sturtevant. 
This  action  is  predicated  of  the  averments  that  the  plaintiffs 
have  a  lien  upon  the  freight  money  earned,  and  the  liens  upon 
and  charges  against  the  cargo  of  the  bark  Convo}7,  carried 
from  Galveston  to  New-York  at  the  time  stated,  and  which  lien 
is  prior  to  any  claim  of  the  said  defendants  even  as  charterers; 
and  that  the  defendants  are,  nevertheless,  collecting  such 
freight,  liens  and  charges,  to  the  prejudice  of  the  plaintiffs. 
The  action  in  the  superior  court  is  upon  the  charter  party 
alleged  to  have  been  made  by  the  defendants,  Brewer  &  Cald- 
well,  with  James  L.  Ferris,  and  by  the  latter  assigned  to  David 
and  Albert  Sturtevant.  The  Sturtevants  were  not  made  par- 
ties to  this  action  when  commenced,  nor  was  Ferris ;  and  such 
was  the  fact  in  reference  to  tbe  action  in  the  superior  court, 
the  defendants,  Brewer  £  CalJwell,  alone  having  been  mado 
defendants  when  that  action  \vas  commenced.  Subsequently, 
and  on  the  26th  of  September,  1859,  the  plaintiffs  in" this  case 
were,  by  order  of  the  court,  made  parties  defendants  to  the 
action  in  the  superior  court,  (see  17  Hoicard,  571),  and,  on  the 
27th  of  September,  1859,  the  Messrs.  Ferris  and  the  Messrs. 
Sturtevant  were  made  parties  herein. 

In  this  action  the  plaintiffs  demand  judgment  against  the 
defendants,  Brewer  &  Caldwell,  for  the  sum  of  $1,000,  col- 
lected by  them,  and  for  $478.71,  for  moneys  due  by  them  for 
freight  as  consignees,  and  pray  that  all  the  defendants  may  be 
enjoined  from  interfering  with  the  freight  moneys,  charges  and 
liens  upon  the  homeward  cargo  of  the  Convoy,  and  that  a 
receiver  should  be  appointed. 

In  the  action  commenced  in  the  superior  court  by  the  Stur- 
tevants, the  demand  for  judgment  is  for  the  price  agreed  to  be 
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paid  by  the  charter  party,  and  for  damages  for  detention,  and 
for  failures  to  perform  the  covenants  of  the  charter  party. 
The  actions  are,  therefore,  different,  although  they  relate  to 
the  same  subject  matter  in  part,  but  upon  different  facts  and 
circumstances;  the  plaintiffs'  right  herein  depending  upon 
their  alleged  lien  acquired  by  the  advances  stated,  and  the 
assignment  by  the  master  averred.  In  regard  to  that  lien, 
Judge  HILTON  having  already  decided  to  continue  the  injunc- 
tion, and  to  appoint  a  receiver,  (see  18  Howard,  276),  nothing 
is  necessary  to  be  said  here,  except  that  the  action  must  pro- 
ceed. The  action  in  the  superior  court,  however,  embraces 
distinct  causes  of  action  ;  and,  as  to  those  resting  in  damages 
for  detention,  and  a  failure  to  perform  the  covenants  in  the 
charter  party  alleged,  it  might  proceed  with  propriety  against 
the  defendants,  Brewer  &  Caldwell;  but,  whether  that  be  so 
or  not  in  this  action,  all  the  persons  who  appear  to  have  any 
interest  in  the  controversy  are  now  parties ;  and  as  this  action 
was  commenced  prior  to  the  other,  and  an  order  for  tbe  ap- 
pointment of  a  receiver  made  herein,  this  court  has  acquired 
jurisdiction  over  the  subject  matter,  which  must  be  retained  if 
the  plaintiffs  insist. 

Under  §  122  of  the  Code,  this  court  could  have  directed  the 
addition  of  the  Sturtevants  and  the  Messrs.  Ferris  as  parties 
defendants,  if  considered  necessary  to  a  final  determination  of 
the  defendants'  rights,  and  could  have  done  so  upon  the  ap- 
plication of  those  gentlemen.  If  the  action  in  the  superior 
court  were  identical  with  thi?,  or  involved  only  the  same 
question,  this  court  might  consider  whether,  as  a  matter  of 
discretion,  and  of  substantial  justice  to  the  defendants,  and  not 
as  matter  of  right,  the  plaintiffs'  proceedings  herein  should  be 
stayed  ;  but,  such  not  being  the  fact,  and  there  appearing  no 
ivason  why  such  an  order  should  be  made,  the  motion  must 
be  denied. 
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SUPREME  COURT. 

THEODORE  SALTUS  and  FRANCIS  H.  SALTUS  agt.  LANSING 
PRUYN  and  others. 

No  trustee  can,  directly  or  indirectly,  become  the  purchaser  of  the  subject  of  his 
trust 

Where,  on  a  motion  to  reform  a  deed  of  real  and  personal  property,  and  to  settle 
the  question  as  to  whether  the  conveyance  was  made  subject  to  the  payment, 
by  the  purchasers,  of  an  incumbranco  of  $41,000,  in  addition  to  the  considera- 
tion of  $50,000  expressed  in  the  conveyance,  or  whether  their  title  was  to  be 
free  and  clear  of  all  incumbrances,  on  payment  of  such  consideration, 

Hdd,  it  appearing  that  the  conveyance  was  made  between  parties  who  were 
executors,  and  in  relation  to  the  property  of  the  testator,  (which  was,  in  fact,  cor- 
porate stock),  that  the  deed  was  void  as  against  all  the  parties  in  interest  who 
did  not  consent,  or  who,  being  under  age,  were  incompetent  to  consent. 
Therefore,  a  reference  was  ordered,  to  inquire  into  the  true  value  of  the  prop- 
erty at  the  time  of  the  consummation  of  the  sale,  and  reserving  all  further 
directions,  as  to  whether  the  deed  should  be  modified,  annulled,  or  affirmed, 
until  the  coming  in  of  the  referee's  report. 

New  -  York  Special  Term,  January,  1859. 
MOTION  by  plaintiffs  to  reform  a  deed  of  real  and  personal 
estate. 

FIELD  &  SLUYTER,  for  motion.  • 

E.  A.  DOOLITTLE,  opposed. 

ROOSEVELT,  Justice.  The  plaintiffs  are  two  of  the  sons  01 
the  late  Francis  Saltus.  One  of  them  is  also  an  executor  of 
his  will.  After  their  father's  death,  they  became  purchasers 
of  all  the  property  of  the  Peru  Iron  Company,  of  which  their 
father,  in  his  lifetime,  with  the  exception  of  a  few  shares,  was 
the  sole  stockholder.  The  purchase  included  the  lands  adja- 
cent to  the  works — some  standing  in  the  corporate  name,  and 
some  in  that  of  the  testator — all  situated  in  the  counties  of 
Essex  and  Clinton.  But  the  conveyance  was  made  solely  in 
the  name  of  the  executors. 

Soon  after  the  supposed  completion  of  the  transaction,  a  dis- 
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pute  arose  as  to  the  terms  of  .«a!c;  the  purchasers 
that  the  price  was  to  be  $50,000  "free  and  clear,"  as  they  ex- 
press it ;  and  the  son-in-law  and  daughter-in-law  of  the  testa- 
tor, representing  two  eighths  of  the  estate,  insisting  that  the 
purchasers  were  to  assume,  in  addition,  a  debt  of  the  Iron 
Company,  which  is  set  down  at  $il,737. 

All  the  other  representatives  of  the  testator  concur  with  the 
plaintiffs.  The  deed,  however,  as  drawn,  would  seem  to  cor- 
respond, in  its  legal  effect,  with  the  views  of  the  defendants. 

Under  these  circumstances,  the  difference,  as  will  readily  be 
seen,  being  a  very  substantial  one,  the  plaintiffs  file  their  bill 
to  reform  the  conveyance. 

The  cause  was  tried  without  a  jury.  Both  the  plaintiffs 
and  their  mother  were  examined  as  witnesses  on  one  side,  and 
the  defendant,  Mr.  Pruyn,  and  the  counsel  of  Mrs.  Yence,  on 
the  other.  Their  statements,  on  the  direct  point  in  issue,  are 
contradictory,  and  indicative,  at  least,  of  a  very  remarkable 
misapprehension  of  each  others'  views.  All  that  the  court,  in 
such  a  case,  can  do  is  to  weigh  probabilities,  and  approximate 
to  the  truth.  Absolute  certainty  is  unattainable. 

It  may  be  observed,  in  the  first  place,  that  the  arrangement 
was  not  a  hasty  one.  Its  inception  was  in  April  or  May,  1S54-, 
its  consummation  in  April  or  May,  1856.  And  during  the 
long  interval  of  two  years,  it  was  the  subject  of  numerous  con- 
versations. ,  The  original  proposal,  whether  made  to  or  by 
Mr.  Pruyn,  was  $50,000,  and  that  continued  to  be  the  sum, 
without  variation,  to  the  end — and  Mr.  Pruyn  is  sworn  to 
have  said,  although  he  has  "  no  recollection"  himself  of  such 
a  statement,  that  it  would  "swamp  "  the  purchasers  at  that. 

Notwithstanding  this  ample  interval  taken  for  deliberation, 
no  progress  seems  to  have  been  made  towards  correcting  the 
very  vague  and  confused  notions  which  were  entertained  by 
the  parties,  and  on  which  they  negotiated  and  acted,  as  to  the 
title  and  true  position  of  the  property  proposed  to  be  sold. 

The  Peru  Iron  Company  was  not  a  partnership,  but  a  cor- 
porate body  ;  and,  although  Mr.  Saltus  owned  more  than 
ninety  per  cent,  of  the  shares,  he  was  not  the  legal  owner  of 

VOL.  XVIIL  S3 


514  NEW-YORK  PRACTICE  REPORTS. 

Saltus  agt.  Pruyn. 

the  corporate  property,  nor  the  legal  debtor  for  the  corporate 
liabilities.  As  to  that  property,  he  was  a  stockholder,  and 
nothing  more.  This  interest,  in  the  eye  of  the  lav,r,  was  per- 
sonal, and  not  real ;  and  his  executors,  as  executors  merely, 
and  without  any  special  power  in  the  will,  were  authorized  to 
sell  it,  not  as  so  many  acres  of  land,  but  as  so  many  shares  of 
stock.  As  stock,  it  was  subject  by  the  general  law  to  all  the 
debts  of  the  corporation — as  land,  it  was  subject  only  to  spe- 
cific mortgages  and  judgments.  Speaking,  therefore,  of  such 
property,  the  terms  "  free  and  clear  "  would  have  two  different 
senses.  One  party  to  the  negotiation  might  well  mean  ex- 
emption from  all  the  debts,  while  the  other  might  well  sup- 
pose he  only  referred  to  mortgage  and  judgment  debts. 
Now,  as  there  were  mortgages  in  the  present  instance,  and 
mortgages  to  a  very  large  amount  on  the  lands,  and  held, 
too,  by  the  testator,  Mr.  Pruyn  might  have  supposed  that  the 
expression  "free  and  clear,"  if  used,  was  intended  to  apply  to 
them.  And  as  it  would  seem  to  have  been  his  understanding 
from  the  outset,  that  the  mortgages  should  be  assigned  to  the 
purchaser,  it  is  easy  to  conceive  that  the  conversations,  in  that 
particular,  made  no  impression  on  his  memory.  On  the  other 
hand,  the  intended  purchasers,  being  familiar  with  the  prop- 
erty, and  knowing  that,  as  stock,  it  was  liable  to  a  floating 
debt  of  more  than  $40,000,  naturally  wished  an  exemption 
from  such  a  charge.  The  idea  must  have  been,  and  no  doubt 
was,  strongly  impressed  on  their  minds  ;  and  having  repeated 
it,  as  they  supposed,  in  every  conversation,  of  which  there  were 
so  man}*,  they  concluded,  we  may  readily  believe,  that  it  was 
well  understood  by  their  brother-in-law.  When  the  agree- 
ment, therefore,  was  concluded,  or  was  supposed  to  be,  it  is 
quite  clear  that  there  was  an  essential  misunderstanding.  The 
minds  of  the  parties  never  met. 

And  this  conclusion  is  confirmed  by  many  other  circum- 
stances. 

First,  The  deed  itself  states  the  consideration  to  be  $50,000, 
and  makes  no  allusion  whatever  to  the  $41,000  additional. 
Second,  Instead  of  an  assignment  of  stock,  and  bv  parties  de- 
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scribing  themselves  merely  as  executors,  the  vendors  "  grant, 
bargain,  sell,  alien,  release,  convey  and  confirm" — terms  ap- 
plicable ordinarily  to  real  estate — "&y  virtue  of  the  power  ami 
authority  to  them  in  and  by  the  said  last  will  and  testament," 
all  those  certain  "lots  of  land,"  &c.  It  is  true,  they  add,  after 
describing  the  real  estate,  all  the  testator's  interest  in  "the 
corporation,"  and  in  all  "  stock,  bonds,  mortgages,"  &c  ;  but 
this  docs  not  materially  weaken  the  argument,  for  they  knew, 
one  of  them  being  president,  that  the  stock,  as  such,  by  the 
terms  of  the  charter,  could  only  be  transferred  by  an  entry  on 
the  books  of  the  corporation.  (See  Laws  of  182-i).  Third,  So 
loose  is  the  description  in  the  deed,  that  it  actually  covers,  in 
terms,  and  perhaps  in  legal  effect,  not  only  the  property 
already  mentioned,  but  "all  other  properly  of  every  kind  and 
nature  whatsoever,  belonging  to  said  Francis  Saltus  at  the 
time  of  his  death,"  indicating,  it  may  be,  a  necessity  for  "  re- 
forming" the  instrument  as  much  in  the  interest  of  the  de- 
fendants as  of  the  plaintiffs.  Fourth,  The  deed  contains  not 
only  a  long  covenant  for  the*quiet  enjoyment  of  "the  heredit- 
aments and  premises  thereby  granted  and  conveyed,  or  in- 
tended to  be,"  as  against  the  grantors,  and  all  persons  claiming 
under  them,  but  an  indemnification  also  against  "  all  other 
charges  or  incumbrances  whatsoever,  had,  made,  committed, 
executed,  or  done  by  them,  the  parties  of  the  first  part,  or  by, 
through,  or  with  their  acts,  deeds,  means,  consent,  procure- 
ment, or  privity."  Now,  it  appears  that  the  very  notes  in 
question,  constituting  the  contested  $41,000,  were  "charges 
or  incumbrances,"  if  they  be  a  lien  at  all,  contracted  with  the 
consent  and  procurement  of  the  executors,  including  Mr. 
Pruyn.  "  "We  agreed,"  says  Mr.  Pruyn,  "  to  continue  the 
business,  during  the-  current  year,  (185-1),  for  the  benefit  of  the 
estate."  And  it  was  accordingly  continued  till  the  1st  Janu- 
ary, 1855 — a  period  of  more  than  eight  months ;  and  in  that 
period  all  the  liabilities  in  question  were  incurred.  They 
come,  therefore,  as  it  seems  to  me,  within  the  letter  of  the 
covenant  of  indemnity ;  and  if  that  view  be  correct,  the  deed 
needs  no  reform.  Fifth,  The  understanding  of  the  parties  is 


516  NEW-YORK  PRACTICE  REPORTS. 

Saltus  agt.  Pruyn. 

still  further  sliown  by  the  fact  that,  on  the  3d  of  June,  1856, 
before  the  acknowledgments  of  the  deed  were  fully  completed, 
and  while  the  transaction  was,  in  some  sense,  still  in  fieri,  one 
of  the  purchasers,  as  executor,  filed  his  account  in  the  surro- 
gate's office,  on  the  return  of  the  summons  to  the  other  next  of 
kin,  ai:d  in  it  distinctly  made  the  following  charge :  "  Notes  of 
the  Peru  Iron  Co.,  1  Jan.,  1855,  for  the  payment  of  which  the 
estate  was  bound — 41,737.01."  It  should  be  observed,  too, 
that  Mr.  Privy n's  signature,  as  an  executor,  accompanies  those 
of  Theodore  Saltus  (one  of  the  plaintiffs)  and  Mrs.  Saltus,  the 
other  executor,  at  the  foot  of  the  petition  on  which  the  ac- 
counting was  had,  and  that  that  petition  bears  date  the  9th  of 
April,  1856,  only  one  day  before  the  date  of  the  letter  from 
Mr.  Pruyn,  in  which  he  declines,  as  yet,  to  sign  the  deed, 
alleging,  as  a  reason,  that  Mr.  Theodore  Saltus,  one  of  the 
intended  purchasers,  had  not  given  him  "  any  information  as 
to  the  terms  and  conditions  of  sale."  Surely,  the  payment  or 
not  of  an  additional  $41,000  was  an  important  condition  ;  and 
how,  then,  could  Theodore  Saltus,  if  he  had  not  given  him 
"any  information,"  have  previously  told  him  that  the  pay- 
ment of  an  incumbrance  to  that  amount,  in  addition  to  the 
$50,000,  was  one  of  the  terms  of  the  purchase  ?  There  is,  at 
least,  a  seeming  contradiction  here,  calling  for  explanation. 
Sixth,  Although  the  position  assumed  by  the  plaintiffs  was 
distinctly  stated  in  the  proceedings  before  the  surrogate,  and 
involved  a  difference,  if  any,  of  more  than  $41,000,  yet  the 
whole  attention  of  the  contestants,  Mr.  Pruyn  and  Mrs.  Vence, 
seems  to  have  been  engrossed  by  two  other  sales,  involving, 
together,  a  difference  of  less  than  one-fourth  that  amount. 
Seventh,  The  position  assumed  by  the  defendants  involves  this 
absurdity,  that,  although  the  indebtedness  of  the  corporation 
was  constantly  fluctuating,  the  purchasers  were  to  pay  the 
fixed  sum  of  $50,000,  subject  to  that  indebtedness — which 
might  be  ten  thousand,  or  twenty  thousand,  or  thirty  thousand, 
or  even  fifty  thousand  dollars;  in  other  words,  that,  in  a 
serious  bargain  between  business  men,  it  was  a  matter  of  in- 
difference to  the  purchasers  whether  they  paid  $50,000  or 
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$100,000  for  the  same  identical  thing.  Eighth.  The  intrinsic 
value  of  the  property,  free  and  clear,  according  to  the  weight 
of  the  evidence,  did  not  exceed  $50,000,  and  its  market  or 
saleable  value,  leaving  the  offer  of  the  plaintiffs  out  of  view, 
instead  of  being  double,  did  not,  in  all  probability,  reach  half 
that  sum. 

It  lias  been  urged,  in  corroboration  of  Mr.  Pruyn's  view  of 
the  case,  that  when  Mrs.  Vence  refused,  to  give  her  sanction  to 
the  proposed  sale,  a  larger  sum  than  one-eighth  of  $50,000 
was  paid  her,  with  a  guaranty  in  addition  against  all  debts. 
This  objection,  however,  may  well  be  answered  by  the  allega- 
tion that  it  was  a  mere  fractional  concession  to  buy  off  a  very 
serious  difficulty.  And  the  instrument,  too,  it  may  be  ob- 
served, although  drawn  by  a  thoroughly  qualified  professional 
hand,  wholly  omits  any  recital  of  the  alleged  assumption  of 
the  $11,000  incumbrance,  and  merely  indemnifies  Mrs.  Yence 
against  any  loss  or  damage  "which  may  occur  to  her  by  reason 
of  her  being  obliged  to  pay  any  debts,  claims,  or  demands  due 
by  the  said  Peru  Iron  Company."  It  was  a  guaranty  to  hold 
"her,  the  said  Euphemia  Vence,  harmless  (and  not  the  execu- 
tors,) from  the  payment  of  any  such  debts,"  &c.;  and  was 
founded,  no  doubt,  upon  the  idea,  somewhat  vaguely  enter- 
tained, that  stockholders  in  such  corporations, -in  the  event  of 
deficiency,  may  be  held  liable  personally  to  respond  to  the 
creditors.  If  more  than  this  was  intended,  how  does  it  hap- 
pen that  the  draftsman  of  the  instrument,  who  was  also  counsel 
both  for  Mrs.  Vence  and  Mr.  Pruyn  in  the  proceedings  before 
the  surrogate,  did  not,  in  his  testimony  on  that  occasion,  rebut 
the  implied  assertion  to  the  contrary,  made  by  Mr.  Theodore 
Saltus  in  the  charge  of  the  $41,000,  as  already  quoted? 

A  suggestion,  however,  has  been  made  on  the  part  of  Mrs. 
Vence,  which  it  is  not  easy  to  meet.  If  the  purchasers,  it  is 
said,  were  to  pay  for  the  whole  property  $50,000  and  no  more, 
iu  other  words,  $9,000  over  and  above  the  debts,  can  it  be 
conceived  that  they  would  have  been  willing,  even  as  a  peace 
offering,  to  pay  within  a  thousand  dollars  of  that  amount  for 
one-eighth?  On  the  other  hand,  however,  it  may  be  asked, 
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if  Mrs.  Vence,  under  the  arrangement  as  it  stood,  was  to  re- 
ceive, in  some  way,  as  her  share,  "between  $11,000  and  $12,000, 
being  one-eighth  of  $91,000,  why  should  she,  or  her  attentive 
counsel  for  her,  haggle,  as  it  maybe  called,  to  get  $8,000? 
The  only  reliable  answer  to  both  questions  would  seem  to  be, 
that  the  most  unaccountable  confusion  of  ideas  prevailed  on 
both  sides,  resulting,  in  a  great  degree,  from  the  confused 
character,  as  we  have  seen,  of  the  subject  of  the  negotiations. 

Should  there,  however,  be  sufficient  ground,  on  the  evidence, 
for  reforming  the  deed  in  controversy,  and  making  it  more 
definite  and  certain,  such  a  course,  it  is  said,  is  precluded  by 
the  decree  of  the  surrogate,  adjudging  that  the  item  in  ques- 
tion, "  being  the  amount  of  the  notes  outstanding  of  the  Peru 
Iron  Company,  be  stricken  from  the  account  rendered  by  the 
executors." 

The  surrogate,  it  is  true,  on  the  evidence  before  him,  de- 
clared that,  "  being  a  debt  of  the  Peru  Iron  Company,  the 
notes  were  to  be  paid  by  that  company,  and  were  not  a 
proper  charge  against  the  parties  selling  their  interest  in  that 
compan}'."  This  adjudication,  however,  resulted  from  his 
interpretation  of  the  legal  effect  of  the  deed  as  it  stood  — au 
opinion,  the  correctness  of  which  is  to  be  determined  on  the 
appeal  now  pending  in  the  general  term  of  this  court.  As- 
suming its  correctness — as  for  the  present,  perhaps,  we  must 
do — it  furnishes  an  additional  reason  for  the  direct  action  oi 
the  only  tribunal  which  has  jurisdiction  to  correct  the  instru- 
ment. The  surrogate,  it  is  conceded,  had  no  such  power. 

Outside,  and  independently  of  the  alleged  errors  in  the  deed, 
there  is  a  point  to  be  considered  which  has  been  scarcely  ad- 
verted to  by  counsel.  The  deed  was  void  as  against  all  par- 
ties in  interest  who  did  not  consent,  or  who,  being  under  age, 
were  incompetent  to  consent.  !N"o  trustee  can,  directly  or  in- 
directly, become  the  purchaser  of  the  subject  of  his  trust.  The 
court,  therefore,  in  behalf  of  the  infants,  is  bound  to  direct  a 
reference  to  inquire  into  the  true  value  of  the  property  at  the 
time  of  the  consummation  of  the  sale,  before  making  any  de- 
cree to  reform  the  deed,  or  to  give  it  effect  even  in  its  present 
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shape.  Some  evidence  on  that  point  was  taken,  as  before 
stated,  at  the  hearing  in  open  court,  but  only  in  an  incidental 
manner.  It  is  the  right  of  the  infants  that  the  question  of 
value  should  be  put  in  the  form,  of  a  direct  issue,  and  a  report 
made  thereon. 

Mr.  Pruyn,  I  observe,  in  one  of  his  letters  to  Mr.  Theodore 
Saltus  or  his  counsel,  objected  to  private  bargains,  and  sug- 
gested that  the  only  proper  mode  to  determine  values' in  such 
cases  was  a  well  advertised  sale  at  auction.  ."This  (says  he, 
and  very  justly,)  is  the  fairest  way,  and  takes  away  all  lia- 
bility." It  is  to  be  regretted,  for  the  peace  of  the  family,  that 
this  advice  had  not  been  followed.  An  order,  easily  obtained, 
discharging,  to  that  extent,  Mr.  Theodore  Saltus  from  his  duty 
as  trustee,  would  have  enabled  him  legally  to  have  become  a 
bidder  on  his  own  behalf,  at  the  sale ;  and,  by  fixing  the  terms 
and  conditions  with  clearness  and  precision,  would,  in  all 
probability,  have  prevented  the  unfortunate  misunderstanding 
and  litigation  which  have  ensued  from  the  opposite  course. 

An  order  of  reference  must  be  entered,  to  inquire  into  the 
value  of  the  property,  as  above  suggested,  and  to  reserve  all 
further  directions,  as  to  whether  the  deed  shall  be  modified, 
annulled,  or  affirmed,  until  the  coming  in  of  the  referee's 
report. 


NEW- YORK  SUPEEIOE  COURT. 

GEO.  PEGRAM  agt.  JOSEPH  CARSOX  and  HAZELTIXE  VICKERY. 

A  statement  in  a  petition  for  a  discovery  of  toolis  and  papers,  which,  in  all  its  ma- 
terial allegations,  is  capable  of  being  condensed  into  a  sentence  like  this:  "We 
believe  your  books  and  letters  will  help  our  defence,  and  if  they  do,  it  is  mate- 
rial for  113  that  you  should  show  them ;  is  too  vague  and  indcOniie  to  grant  an 
order  of  discovery  upon.  (The  a -•il/twiliti:  on  (><ij  question  t^iJi,:^:.iicd,  and  llic 
priti':ij-k-s  clcducil'.e  therefrom  f ''.<'<•<;'.) 
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New-York^  General  Term,  January,  1860. 
Present,  BOSWORTH,  Gh.  J.,  HOFFMAN,  WOODRUFF,  PIERRE- 
FONT,  MONCRIEF,  and  ROBERTSON,  JJ. 

APPEAL  from  an  order  denying  a  discovery  of  books  and 

papers. 

By  the  court — HOFFMAN,  J.  The  action  is  to  recover  a 
quantity"  of  corn,  which  it  is  alleged  was  the  property  of  the 
plaintiff,  and  to  the  possession  of  which  he  was  entitled.  That 
about  the  1st  of  August,  1857,  the  defendants  wrongfully  pos 
sessed  themselves  of  a  part  thereof,  and,  on  the  25th  of  August, 
of  the  remainder.  A  demand  and  refusal  is  stated.  The  an- 
swer set  up  an  ownership  in  the  firm  of  Starling,  McCulloch  & 
Co.,  and  a  right  to  hold  the  corn  under  them. 

The  petition  states  that  the  plaintiff  resides  in  St.  Louis, 
Missouri,  and  has  in  his  possession,  or  under  his  control,  books 
of  account  kept  by  him  in  the  year  1857,  and  prior  to  the 
26th  of  August,  containing  entries  of  his  accounts  and  trans- 
actions with  the  firm  of  Starling,  McCulloch  &  Company,  and 
also  entries  in  relation  to  the  corn  in  question. 

Also  letters  written  to  him  by  said  Starling,  McCulloch  & 
Company,  or  one  of  the  members  of  that  firm,  during  the  same 
year,  and  prior  to  the  said  26th  of  August. 

.4/50  copies  of  letters  written  and  sent  by  the  plaintiff  to  the 
said  Starling,  McCulloch  &  Company,  or  one  or  other  of  the 
members  of  that  firm,  in  the  said  year,  and  prior  to  the  said 
26th  of  August. 

Also  copies  of  telegraphic  communications,  which  passed 
between  him  and  said  Starling,  McCulloch  &  Company,  or  one 
or  other  of  the  members  of  that  firm,  in  the  said  year,  and 
prior  to  the  said  26th  day  of  August. 

The  petition  then  states  that  the  petitioners  are  advised  by 
their  counsel,  and  verily  believe,  that  a  discovery  of  all  the- 
aforesaid  entries  in  all  books  of  account  of  the  plaintiff,  and  of 
all  the  letters,  and  copies  of  letters,  and  telegraphic  communi- 
cations above  mentioned,  is  material  and  necessary  to  enable 
them  to  prepnre  for  the  trial  of  this  action ;  that,  by  such  dis- 
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covery,  they  verily  believe  it  will  appear  that  Starling,  McCul- 
luch  &  Company  were  the  owners  of,  or  interested  in,  the  corn 
in  controversy,  either  jointly  with  the  said  plaintiff  or  other- 
wise, and  were  largely  in  advance  to  the  said  plaintiff  on  ac- 
count of  the  same,  and  had  a  right  to  pledge  the  same  to  the 
said  defendants,  as  they  did  pledge  the  same. 

The  statements  of  the  petition,  therefore,  amount  to  this : 
The  defendants  believe  the  plaintiff  has  books,  letters,  or 
copies  of  letters,  and  telegraphic  communications  in  his  pos- 
session or  control,  which  will,  as  the  defendants  believe,  show 
some  title  in  Starling,  McCulloch  &  Company  to  the  corn  in 
question,  and  which  they  are  advised  by  counsel  are  material 
and  necessary  for  their  defence  on  the  trial.  The  substance 
is  this,  and  nothing  more :  We  believe  your  books  and  letters 
will  help  our  defence,  and,  if  they  do,  it  is  material  for  us  that 
you  should  show  them. 

There  is  no  allegation  of  knowledge,  or  of  information  from 
any  one,  as  to  the  contents  of  one  entry,  or  of  one  letter,  or 
communication  being  pertinent  to  the  question  in  issue.  It  is 
difficult  to  imagine  any  statement  more  vague  and  indefinite 
than  this. 

In  Hoyt  agt.  The  American  Exchange  Bank,  (1  Duer,  602 ; 
S.  C.,  8  How .  89),  a  leading  case  in  our  own  court,  the  discovery 
was  directed  to  entries  connected  with  the  post  note,  and  In- 
diana bonds,  the  subject  of  controversy  in  the  action.  In  Terry 
agt,  Nubel  (12  Legal  Observer,  146,)  I  had  occasion  to  examine 
the  original  petition  in  Hoyt  agt.  The  American  Exchange  Sank, 
which  is  not  stated  in  the  report.  The  prayer  was,  that  the  de- 
fendants might  give  sworn  copies  of  all  entries  in  any  books, 
&c.,  in  reference  to,  or  showing  where,  under  what  circumstan- 
ces, for  what  purpose,  or  consideration,  and  by  and  from  what 
person  or  persons,  the  post  notes  of  the  Morris  Canal  and 
Banking  Company,  and  the  seventy-three  bonds  of  the  state  of 
Indiana,  mentioned  in  the  petition,  were  severally  transferred 
or  came  into  the  possession  of  the  defendants.  The  petition 
set  forth  that  the  defendants  had  books  containing  evidence 
relating  to  the  merits  of  the  cause,  and  to  the  facts  aforesaid,  a 
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schedule  of  which  books  were  thereto  annexed ;  that  the  same 
would  prove  the  allegations  of  the  complaint.  The  order  was 
nearly  in  the  language  of  the  prayer.  Upon  an  application  for 
a  more  full  and  perfect  discovery,  upon  an  allegation  of  the 
insufficiency  of  what  had  been  given,  an  order  was  made  at 
special  term,  giving  power  to  a  referee  to  call  for  and  examine 
all  books,  papers  and  documents  in  the  defendant's  possession 
or  control,  containing  entries  in  reference  to  the  discovery 
ordered  by  the  previous  order.  This  order  was  as  unlimited 
indefinite  and  sweeping  as  that  we  are  asked  to  make  in  the 
present  instance.  Except  as  to  the  matter  of  reference,  it 
would  serve  as  a  precedent  for  this  case.  Upon  appeal  to  the 
general  term  it  was  discharged,  and  the  course  pointed  out  for 
the  dissatisfied  applicant  to  move  for  a  further  discovery  in  de- 
finite particulars,  which  the  return  or  other  papers  may  induce 
the  court  to  believe  the  party  has  in  his  possession,  and  which 
relate  to  the  matters  as  to  which  a  discovery  has  been  ordered, 
and  whose  existence  was  shown  to  be  probable. 

The  view  of  the  subject  taken  by  Mr.  Justice  HARRIS,  in 
The  Commercial  Bank  of  Albany  agt.  Dunham  (13  How.  Pr.  R. 
561,)  is  applicable  to  this  case.  "  The  plaintiffs  specify  no  en- 
try, or  book  even,  which  they  propose  to  use  as  evidence  upon 
the  trial.  They  ask  for  license  to  search,  at  their  own 
pleasure,  all  the  books  in  which  all  the  transactions  of  the 
defendants  have  been  recorded  for  a  period  of  eight  years,  in 
the  expectation  that,  somewhere  within  the  wide  range,  they 
may  find  some  evidence  that  will  aid  them  in  sustaining  the 
issue  upon  the  trial." 

Justice  IXGRAHAM,  in  The  People  agt.  The  Rector,  d-c.,  oj 
Trinity  Church,  (6  Abbott,  177),  has  expressed  himself  with  equal 
decision  against  the  right  of  a  party  to  a  discovery,  upon  alle- 
gations in  a  petition  not  more  vague  and  indefinite  than  those 
in  the  present  case. 

In  Davis  agt.  Dunham  (13  Howard,  425,)  the  court,  at  gen- 
eral term,  in  the  third  district,  held  that  the  facts  and  cir- 
cumstances must  be  stated  sufficient  to  satisfy  the  court,  or 
officer  to  whom  the  application  is  made,  that  there  is  reason  to 
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believe  that  the  books,  &c.,  which  the  party  seeks  to  examine, 
do,  in  fact,  contain  material  evidence. 

The  case  of  Gould  agt.  AkCarty  (I  Kernan,  575,)  must  be 
adverted  to.  The  petition  was  nearly  as  indefinite  and  sweep- 
ing as  that  in  the  present  instance.  In  addition  to  the  com- 
ments of  Mr.  Justice  INGRAHAM  (The  People  agt.  The  Rector, 
Ac.,  ut  supra.)  upon  the  case,  it  should  be  noticed,  that  the 
defendant  submitted,  to  some  extent,  that  the  order  should  be 
made  by  admitting  possession  of  "a  private  book,  in  which  he 
made  short  entries  of  the  purchase  and  sales  of  stock,  or  con- 
tracts therefor,  and  his  ordinary  check-book  kept  in  the  usual 
manner."  An  order,  at  special  term  of  this  court,  directed  an 
unlimited  delivery  of  sworn  copies  of  all  entries,  and  papers 
containing  entries,  relating  to  the  merits  of  the  action.  But, 
on  appeal,  the  general  term  limited  the  discovery  to  the  en- 
tries and  memoranda  in  his  check-book,  or  private  memoran- 
dum-book, mentioned  in  his  affidavit  read  in  opposition.  A 
subsequent  judgment,  had  on  disobedience  of  this  order,  was 
carried,  by  appeal,  to  the  court  of  appeals,  and  the  order  there 
examined,  and  judgment  affirmed.  The  points  decided  by  the 
court  of  appeals  were,  that  the  Revised  Statutes,  as  to  dis- 
covery of  books  and  papers,  were  yet  in  force,  and  not  super- 
seded by  the  Code,  and  that  the  superior  court  had  the  same 
authority  as  the  supreme  court  under  them. 

There  is  another  point  equally  decisive  against  the  defend- 
ants, and  to  support  the  order  appealed  from.  There  is  not, 
in  the  petition,  a  statement  to  show  that  the  defendant  does 
not  possess  the  means  of  proving,  by  other  competent  evi- 
dence, the  title  or  interest  of  the  firm  of  Starling,  McCulloch 
&  Company,  which  will  enable  him  to  sustain  his  case.  The 
opposing  affidavit  shows  that  one  of  the  firm  can  be  readily 
readied  as  a  witness. 

We  consider  some  allegation  of  this  nature  to  be  indis- 
pensable. 

In  Stalker  agt.  Gaunt  (12  Legal  Observer,  132,)  the  subject 
was  much  considered.  It  was  observed,  in  the  next  place, 
discovery  was  the  mere  instrument  for  obtaining"  evidence  to 
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make  a  legal  right  available,  without  pronouncing  a  decision 
on  that  right.  (Hare  on  Discovery,  p.  110.)  Hence  it  was 
essential  that  a  bill  for  that  purpose  should  state  that  it  was  in 
aid  of  some  judicial  proceeding.  (Attorney  General  agt.  Rose, 

8  Price,  205  ;   Conderte  agt.  Watkins,  5  Mad.  18.)     "  The  Re- 
vised Statutes  do  not  change  this  principle.     There  must  be  a 
suit  pending  in  the  supreme  (or  other)  court  when  the  petition 
is  presented.     The  change,  by  permitting  an  application  to  the 
common-law  court  itself,  instead  of  resorting  to  another  tribu- 
nal, is  but  matter  of  convenient  practice. 

"  Now,  the  foundation  of  such  a  bill  was  the  inability  of  the 
party  to  establish  his  case  without  the  discovery.  It  is  said, 
generally,  that  it  lies  because  he  cannot  otherwise  prove  the 
facts,  or  in  aid  of  proof.  The  meaning  of  the  last  clause,  I 
take  to  be,  that  the  aid  is  necessarj"  in  order  to  establish  one 
or  more  facts  in  a  series  of  facts  which  the  party  must  prove, 
or  to  supply  a  partial  defect  in  the  testimony  as  to  one  or  more 
of  such  facts,  or  as  to  the  single  fact  on  which  the  right  de- 
pends. Whether  the  suit  was  in  the  court  of  chancery,  or  in 
another  court,  was  immaterial  as  to  the  rules  which  governed 
discovery." 

I  have  carefully  examined  the  following  authorities :  Sey- 
mour agt.  Seymour,  4  John.  Ch.  Rep.  410 ;  Gelston  agt.  Hoyt, 
1  John.  Oh.  Rep.  543  ;  Leggett  agt.  Postley,  2  Paige,  599 ;  New- 
kirk  agt.  Willis,  2  Ch.  Gas.  296 ;  March  agt.  Davidson,  9  Paige, 
o80 ;  Bass  agt.  Bass,  4  Hen.  &  Mumf.  475  ;  Lowe  agt.  Stebbins, 

9  Paige,  624;    Vance  agt.  Andrews,  2  Barb.  Ch.  Rep.  370;  Du- 
vail  agt.  Ross,  2  Mumf.  290 ;  Nor  walk  Railroad  Co.  agt.  Story, 
17  Conn.  Rep.  213.     While  there  are  to  be  found  some  modi- 
fications of  the  rule,  yet  I  apprehend  that  the  rule  stated  in 
the  explicit  language  of  the  chancellor,  remains  to  this  day  sub- 
stantially the  doctrine  upon  the  subject.     "If  a  bill  seeks  dis- 
covery in  aid  of  the  jurisdiction  of  a  court  of  law,  it  ought  to 
appear  that  such  aid  is  required.     It  is  not  denied,  in  this 
case,  that  every  fact  material  to  the  defence  at  law,  can  be 
proved  by  the  ordinanr  means  at  law,  without  resorting  to 
the  aid  of  this  court.     I  should  presume,  from  the  bill,  that 
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every  material  fact  respecting  the  ownership  of  the  vessel 
could  be  established  without  coming  to  this  court;  and  such 
trials  are  not  to  be  delayed,  and  discoveries  required,  when 
the  necessity  of  such  delay  and  discovery  is  not  made  to  ap- 
pear." (Gelston  agt.  Hoyt,  I  John.  Ch.  R.  546.) 

The  power,  under  the  Code,  to  examine  parties  as  witnesses 
was  then  adverted  to,  and  it  was  concluded  : 

"  Two  important  principles  appear  to  me  deducible  from 
this  examination  of  the  subject.  If  the  discovery  is  attainable 
by  competent  and  available  testimony,  other  than  that  of  the 
partj'-,  a  production  of  books  and  papers  should  not  be  allowed, 
except  under  special  circumstances.  If  it  is  attainable  by  the 
examination  of  a  party  as  a  witness,  it  should  be  also  refused, 
except  upon  some  special  ground." 

The  results  in  this  case  are  fully  approved  of,  and  acted 
npon,  by  Mr.  Justice  HARRIS,  in  The  Commercial  Bank  agt. 
Dunham,  before  cited. 

And,  in  McAllister  agt.  Pond,  (15  How.  299 ;  6  Duer,  702), 
Mr.  Justice  WOODRUFF  says,  "  One  of  the  first  facts  which 
shpuld  appear,  on  an  application  for  the  discovery  of  books  or 
papers  for  the  purpose  of  preparing  for  trial,  is,  that  the  ap- 
plicant has  not  in  his  possession  the  same  information,  or,  if  he 
lias,  that  he  has  not  the  means  of  establishing,  by  other  avail- 
able proof,  the  contents  of  such  books  and  papers." 

Again:  "It  is  not  stated  that  the  plaintiff  cannot  prove, 
without  the  production  sought,  every  fact  which  is  material  to 
his  case." 

We  consider  the  present  application  to  be  entirely  against 
settled  rules,  and  that  the  order  below  ought  to  be  affirmed ; 
nor  is  there  anything  in  the  case  to  justify  our  giving  the  party 
an  opportunity  to  renew  it. 
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UNITED  STATES  CIRCUIT  COURT. 
CARLOS  BUTTERFIELD  agt.  JOHN  J.  BOYD  and  others. 

Where  a  ship  had  been  towed  to  sea,  and  had  passed  the  bar  outside  of  Saudy 
Hook,  and  was  in  the  act  of  taking  in  her  hawser,  with  only  her  maintop  stay 
sail  set,  and  at  this  time  a  Mexican  steamer,  with  her  steam  up  and  sails  set, 
hove  to  within  a  quarter  or  half  a  mile  of  the  ship,  for  the  purpose  of  sending 
back  to  New- York,  by  the  tug  which  towed  the  ship,  a  pilot  and  some  passen- 
gers, and,  within  some  ten  or  fifteen  minutes  thereafter,  the  vessels  drifted  to- 
gether causing  a  collision ; 

Udd,  that  upon  the  weight  of  testimony  the  steamer  was  in  fault,  and  could  not 
sustain  the  libel :  she  had  her  steam  up  and  sails  set.  and  it  did  not  appear  that 
any  effort  was  made,  by  the  use  of  either,  to  avoid  the  collision.  The  steamer 
took  thej-isk  of  the  collision  and  damage  by  heaving  to  so  near  the  ship,  with 
a  flood  tiae  tending  to  set  in  that  direction — the  ship  being  unable  to  set  sail 
until  her  hawser  was  taken  in. 

New- York,  September,  1859. 

APPEAL  from  a  decree  of  the  court  below  dismissing  libel. 

MR.  CUTTING,  and  BEEBE,  DEAN  &  DONOHUE,  for  libelant 
and  appellant. 
MR.  MORTON,  and  FULLERTON  &  DUNNING,  for  respondents. 

NELSON,  C.  J.  The  libel  was  filed  in  this  case  by  Butter- 
field,  the  owner  of  the  Mexican  steamer  Iturlide,  against  the 
respondents,  owners  of  the  ship  Mercury,  to  recover  damages 
occasioned  by  a  collision  occurring  between  the  two  vessels 
on  the  4th  of  November,  1854,  after  both  vessels  had  passed 
the  bar  outside  of  Sandy  Hook.  The  ship  had  been  towed  to 
sea,  and  the  hands  were  engaged  in  taking  in  the  hawser,  which 
had  been  cast  off  by  the  tug  a  short  time  before  the  accident 
occurred. 

The  steamer  had  passed  the  ship  as  she  was  going  through 
the  Gedney  channel,  and  soon  after  hove  to  for  the  purpose  of 
sending  the  pilot  and  some  passengers  on  board  the  tug,  which 
was  about  to  return  to  the  city.  At  the  time  the  hawser  was 
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cast  off,  the  steamer  was  standing  some  quarter  or  half  a  mile 
to  the  windward,  and  in  advance  of  the  ship.  The  wind  was 
from  the  W.N.W.,  a  pretty  fresh  breeze,  the  tide  about  halt 
flood,  setting  in  a  direction  opposite  to  the  wind.  The  steamer 
was  heading  N.E.,  and  the  ship  about  E.,  or  about  E.  by  S. 
The  steamer  had  come  down  the  bay  with  steam  and  canvas, 
topsails  and  topgallant  sails,  jib  and  flying  jib.  When  she 
hove  to,  her  jib  and  flying  jib  were  lowered,  her  fore  and  main 
topsails,  fore  and  main  topgallant  sails  were  set,  and  the  head 
sails  were  laid  back. 

The  ship  had  only  her  maintop  staysail  set,  and  was  under 
no  other  sail.  The  vessels  came  together  nearly  broadside,  the 
starboard  side  of  the  steamer  against  the  larboard  side  of  the 
ship,  within  some  ten  or  fifteen  minutes  after  the  one  had  hove 
to  and  the  other  had  commenced  taking  in  the  hawser.  They 
drifted  together,  and  the  serious  dispute  in  the  case  is,  which 
party  was  in  fault  in  permitting  his  vessel  to  drift  against  the 
other.  Four  witnesses,  including  the  master,  mate,  pilot,  and 
a  passenger  on  board  the  steamer,  have  been  examined  for  the 
libelant,  and  concur  that  the  ship  drifted  against  the  steamer. 
Five  witnesses  on  board  the  ship,  including  the  master,  first 
and  third  mates,  the  pilot  and  a  hand,  were  examined,  and  all 
concur  that  the  steamer  drifted  against  their  vessel. 

The  court  below  dismissed  the  libel,  and  it  is  difficult  to  see, 
upon  this  conflict  of  testimony,  how  it  could  have  arrived  at 
any  other  conclusion,  unless  there  is  something  else  in  the  case 
charging  fault  upon  the  respondents'  vessel. 

The  testimony  of  the  master  of  the  steamer  is  relied  on  to  es- 
tablish fault.  He  states  that  the  helm  of  the  ship  was  star- 
boarded ;  and  that,  with  the  headway  on  at  the  time  the  haw- 
ser was  thrown  off,  from  the  impetus  given  by  the  tug,  she 
came  up  in  the  direction  of  the  steamer  and  caused  the  collis- 
ion. This,  however,  is  but  conjecture  on  his  part,  as  he  saw 
no  such  manoeuvre.  All  the  witnesses  on  board  the  ship  deny 
this,  and  concur  that  as  soon  as  it  was  seen  that  the  vessels 
were  approaching  each  other,  the  helm  was  put  hard  a-port 
and  jib  put  up,  or  attempted  to  be  put,  up.  The  only  fault  the 
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master  of  the  steamer  pretends,  in  his  testimony,  that  was 
chargeable  upon  the  ship,  was  in  this  false  movement  of  star- 
boarding the  helm — thus  abundantly  disproved — and  no  other 
fault  is  imputed  by  any  of  the  other  witnesses,  except  the  fault 
of  drifting  against  the  steamer.  Even  if  this  last  had  been  es- 
tablished, which  it  is  not,  the  burden  would  still  rest  on  the 
libelant  to  show  that  the  drift  of  the  ship  could  have  been  pre- 
vented by  a  proper  and  skillful  management,  or  that  it  was  oc- 
casioned by  some  positive  mismanagement  on  the  part  of  her 
master  and  hands. 

It  was  suggested  on  the  argument,  that  the  maintop  staysail 
was  insufficient  to  give  steerageway  and  govern  the  direction 
of  the  ship,  but  it  is  agreed  that  it  would  have  been  improper 
to  have  set  the  sails  while  the  hawser  was  taking  in ;  and  it  ap- 
pears that  every  preparation  was  made  to  set  them  as  soon  as 
this  service  was  finished.  It  was  also  suggested,  that  the  hawser 
should  not  have  been  thrown  off  while  the  vessel  was  there 
near  the  steamer.  But  it  may  be  answered,  the  steamer  should 
not  have  taken  a  position  so  near  the  ship  with  a  flood-tide 
tending  to  set  her  in  that  direction.  The  hawser  was  thrown 
off  at  the  usual  place. 

Besides  all  this,  we  feel  bound  to  say  that  the  management 
of  the  steamer,  in  the  position  in  which  she  lay,  was  not  such 
as  to  recommend  her  to  any  very  favorable  consideration.  She 
had  her  steam  up  and  sails  set,  and  yet  it  does  not  appear  that 
any  effort  was  made  by  the  use  of  either  to  avoid  the  collision. 
It  is  agreed  that  the  vessels  were  apart  from  each  other  from  a 
quarter  to  half  a  mile  before  they  began  to  drift,  and  it  is  dif- 
ficult to  resist  the  conclusion  that,  if  there  had  been  proper  at- 
tention to  duty  under  the  circumstances,  on  the  part  of  those 
on  board  the  steamer,  she  might  have  avoided  the  accident — 
at  least  she  should  have  made  the  effort. 

We  are  satisfied  the  decree  of  the  court  below  is  right,  and 
should  be  affirmed. 
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In  order  to  maintain  an  action  for  malicious  prosecution,  it  is  necessary  that  the 
complaint  should  show  that  the  alleged  malicious  prosecution  has  been  legally 
and  finally  terminated. 

New  -  York,  /Special  Term,  October,  1859. 
DEMURHEK  to  complaint. 

BOSWOIITH,  Ch.  Justice.  This  is  a  demurrer  to  plaintiff's 
complaint,  as  not  stating  a  cause  of  action.  The  complaint  al- 
leges that  the  defendant  maliciously,  and  without  probable 
cause,  procured  the  plaintiff  to  be  indicted  for  perjury,  and  to 
be  arrested  and  imprisoned  on  that  charge  ;  that  on  the  6th  of 
November,  1858,  the  assistant  district-attorney  of  the  city  and 
county  of  New-  York  wrote,  and  certified  on  the  indictment 
thus:  "On  the  papers  there  seems  to  have  been  no  perjury 
committed  ;  the  cross-examination  should  be  taken  with  the 
complaint  ;  and  the  case  is  frivolous.  It  should  never  be  tried. 
November  6th,  1858,"  (signed  by  the  assistant  district-attor- 
ney.) "  "Whereby,"  as  the  complaint  avers,  "  the  said  prose- 
cution, and  all  proceedings  on  the  said  indictment,  were  and  are 
completely  and  finally  closed  and  ended." 

To  maintain  an  action  like  the  present,  it  is  essential  that 
the  complaint  should  show  that  the  alleged  malicious  prosecu- 
tion has  been  terminated  by  the  plaintiff  's  acquittal,  or  in  such 
way  that  no  further  proceedings  upon  it  can  be  had  against 
him.  (Clark  agt.  Cleveland,  6  Hill,  344.) 

Even  a  nolle  prosequi,  entered  without  the  leave  of  the  court, 
would  be  a  nullity,  (2  JR.  S.  728,  sec.  56,)  [sec.  54],  and  the 
court  cannot  enter  a  nolle  prosequi  of  its  own  motion.  (The 
People  agt.  McLeod,  25  Wendell,  483-572.)  Nothing  has  been 
done  to  put  an  end  to  the  indictment  found  against  the  plain- 
tiiV,  except  the  indorsement  upon  it,  by  the  assistant  district- 
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attorney,  of  his  opinion,  as  above  copied.  That  interposes  no 
obstacle  to  bringing  the  plaintiff  to  trial  upon  it.  The  com- 
plaint, therefore,  is  fatally  defective,  and  the  defendant  must 
have  j  udgment ;  but  the  plaintiff  may  amend  on  payment  of 
costs. 


SUPBBME  COUKT. 

GEORGE  G-.  HASTINGS,  Keceiver,  <&c.,  agt.  DAVID  THURSTON 

and  others. 

"Where  the  plaintiff,  in  his  complaint,  states  the  circumstances  under  which  a  de- 
fendant made  an  assignment  for  the  benefit  of  creditors,  and  sets  forth  the  whole 
assignment,  and  then  alleges  that  it  is  fraudulent  and  void  on  its  face,  it  is  suf- 
ficiently definite  and  certain.  That  is,  it  is  not  necessary  to  allege  and  state 
why,  and  for  what  reason,  the  assignment  is  fraudulent  and  void  on  its  face. 

And  so  the  allegation  (following  the  above)  in  the  complaint,  that  the  assignment 
was  made  with  intent  to  hinder,  delay  and  defraud  creditors,  held  sufficiently 
definite  and  certain. 

New  •  York,  Special  Term,  Marcli,  1860. 

MOTION  by  defendants  to  make  allegations  in  the  complaint 
more  definite  and  certain. 

The  complaint  in  this  action  states  that  plaintiff  has  been  ap- 
pointed receiver,  under  supplementary  proceedings,  on  several 
judgments  recovered  against  the  defendant  Johnson,  and  has 
accepted  the  appointment,  and  is  vested  with  all  the  rights  and 
powers  of  such  a  receiver.  That  on  May  14th,  1859,  Johnson 
was  owner  and  in  possession  of  a  large  amount  of  property, 
real  and  personal,  and  then  executed  to  the  defendants  Thurs- 
ton and  Lefferts,  an  assignment  (set  forth  at  length)  of  certain 
real  estate,  and  of  all  his  personal  property,  in  trust  for  the 
purposes  in  said  assignment  expressed;  that  Thurston  and 
Lefferts  have  accepted  said  assignment,  and  claim  title  to  all 
the  property  therein  mentioned,  and  then  proceeds  as  follows: 
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"  And  the  plaintiff  alleges  and  submits  that  the  said  instru 
ment  of  assignment  is  fraudulent  and  void  upon  its  face,  &c. 
And  the  plaintiff  is  informed  and  believes,  and  therefore 
charges,  that  the  said  instrument  of  assignment  was  made  and 
executed  by  the  said  defendant  Jeromus  J.  Johnson,  and  ac- 
cepted by  the  defendants  Thurston  and  Lefferets,  with  the  in- 
tent to  hinder,  delay  and  defraud  the  creditors  of  said  John- 
son," &c. 

On  the  complaint,  the  defendants,  Thurston  and  Lefferte, 
move  that  the  allegations  above  quoted  be  made  more  definite 
and  certain,  on  the  ground  that  they  are  so  indefinite  and  un- 
certain that  the  precise  nature  of  the  charge  is  not  apparent. 

BONNET,  Justice.  This  motion  is  made  under  section  160 
of  the  Code.  The  plaintiff,  in  his  complaint,  after  showing 
his  right,  as  the  representative  of  creditors,  to  question  the  as- 
signment, has  set  forth  the  whole  assignment,  with  the  sched- 
ules thereto,  and  then  alleges  that  said  assignment  is  fraudu- 
lent and  void  upon  its  face.  The  assignees  (defendants)  ask 
an  order  that  this  allegation  be  made  more  definite  and  certain, 
by  stating  why,  or  for  what  reason,  said  assignment  is  fraudu- 
lent and  void.  I  have  examined  a  great  number  of  authorities 
to  which  reference  was  made  on  this  point,  but  find  no  princi- 
ple or  decision  which,  in  my  judgment,  requires  or  authorizes 
me  to  grant  this  part  of  the  motion.  The  pleader  must  un- 
doubtedly state  all  material  facts,  with  proper  definiteness  and 
certainty.  If  he  omit  any  material  fact,  his  pleading  is  demur- 
rable ;  and  if  his  statement  of  it  (the  fact)  is  not  sufficiently  defi- 
nite and  certain,  he  may  be  required  to  amend.  In  this  case, 
the  plaintiff  has  stated  the  circumstances  under  which  the 
assignment  was  made,  and  set  forth  the  whole  assignment  in 
its  exact  words,  and  then  alleged  that  it  is  fraudulent  and  void 
on  its  face.  This  is  merely  raising  a  question  of  law — the 
legal  conclusion  at  which  the  pleader  has  arrived  upon  the 
facts  before  stated.  I  do  not  see  how  it  can  be  made  more 
definite  or  certain  without  requiring  him  to  state  the  points, 
arguments  and  authorities  upon  which  he  expects  to  main- 
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tain  this  allegation,  and  this  surely  is  not  required  by  the 
Code. 

The  other  portion  of  the  complaint  which  defendants  ask  to 
have  amended,  is  the  charge  immediately  following  the  allega- 
tion, that  the  assignment  is  fraudulent  on  its  face — that  it  was 
made  with  intent  to  hinder,  delay  and  defraud  creditors;  and, 
in  my  opinion,  the  observations  in  relation  to  the  preceding 
allegation  apply  with  equal  force  to  this  charge.  With  what 
effect  the  assignment  was  made  is  certainly  a  question  of  fact, 
to  be  sustained  only  by  proof  of  other  facts,  so  stated  in  the  com- 
plaint as  to  authorize  proof  in  relation  to  them.  By  what 
amendment  this  charge  of  intent  can  be  made  more  definite  or 
certain,  I  cannot  see.  Whether  or  not  the  facts,  by  proof  of 
which  the  plaintiff  expects  to  substantiate  it,  are  sufficiently 
stated,  is  not  now  before  me.  The  intent  itself  appears  to  me 
to  be  stated  with  ail  the  certainty  and  definiteness  of  which  it 
is  susceptible. 

Motion  denied,  with  ten  dollars  costs. 


SUPEEME    COUKT. 
JOXES  agt.  UNDERWOOD. 

Costs  should  be  taxed  according  to  the  fee  bill  in  force  at  the  time  of  the  rendition 
of  the  last  verdict  hi  the  action,  (To  the  same  effect  is  Jackelt  agt.  Judd,  ante, 
p.  385.) 

New -York,  Special  Term,  March,  1860. 
MOTION  for  retaxation  of  costs. 

ALLEN,  Justice.  It  is  well  settled,  first,  that  the  statutes  in 
force  at  the  time  the  right  of  the  party  to  costs  becomes  fixed, 
control  the  taxation  and  fix  the  items  to  be  allowed  to  the  suc- 
cessful party.  (Tucker  agt.  Hunter,  15  Howard,  156 ;  Crary 
agt.  Norwood,  5  Alb.  219.)  Second,  that  the  right  to  costs  ac- 
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crues  and  becomes  fixed  upon  the  coming  in  of  tlie  verdict  in 
those  actions  in  which  costs  of  course  are  given  to  the  prevail- 
ing party.  (Burnett  agt.  West/all,  15  Howard,  431 ;  Torry  agt. 
/7ac%,14/d357.) 

A  party  is  entitled  to  have  his  costs  adjusted  by  the  fee  bill 
in  force  at  the  time  of  the  verdict.  (Moore  agt.  Wcstervelt,  14 
Howard,  27.9.)  It  would  seem  to  follow,  first,  that  as  these 
can  be  but  one  taxation  or  adjustment  of  costs  to  be  inserted 
in  the  judgment,  (Code,  §  11),  the  entire  bill  should  be  con- 
trolled by  the  same  statute,  and  taxed  or  adjusted  at  the  same 
rate ;  and,  second,  that  the  verdict  which  fixes  and  determines 
the  right  to  costs,  should  be  that  verdict  upon  which  the  judg- 
ment, of  which  the  costs  are  the  incident,  is  founded,  and  not  a 
verdict  which  was  the  result  of  a  mistrial,  and  did  not  give  to 
the  party  a  judgment  at  all. 

It  would  be  conceded  that,  if  the  first  verdict  had  been  set 
aside  for  error,  or  as  against  evidence,  upon  the  adjustment  of 
the  costs,  it  could  not  control  the  final  rights  of  the  parties  as 
to  costs  after  a  second  verdict  in  the  action.  But  the  adjust- 
ment of  the  costs  is  a  mere  incident  to  the  entry  of  the  judg- 
ment ;  and,  the  verdict  and  judgment  being  "reversed  and  held 
for  naught,"  all  the  incidents  of  both  fall  with  them..  II ad  the 
fee  bill  been  so  amended  that  the  compensation  of  the  plaintiff 
for  services  upon  and  anterior  to  the  first  trial  would  have  been 
more  than  under  the  fee  bill  in  force  at  the  time  of  the  first 
verdict  and  adjustment,  it  could  not  have  been  claimed  that 
the  adjustment  of  the  costs  under  an  erroneous  verdict  would 
have  precluded  him  from  claiming  the  increased  compensation. 
As  he  would  not  have  been  estopped  by  that  adjustment,  the 
defendant  is  not. 

The  clerk  was  right  in  disregarding  the  former  adjustment, 
and  re-adjusting  the  costs  de  nova  according  to  the  fee  bill  in 
force  at  the  time  of  the  rendition  of  the  last  verdict. 

If  any  item  has  been  omitted  by  the  clerk,  which  would  be 
allowable  under  the  present  fee  bill,  a  re-adjustment  should  be 
ordered.  But  I  do  not  understand  this  to  be  claimed.  The 
motion  is,  therefore,  denied ;  but  without  costs. 
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SUPEEME  COURT. 

DEMAS  S.  BARNES  and  JOHN  D.  PARK  agt.  JAMES  MCAL- 
LISTER. 

In  an  action  for  the  specific  performance  of  a  contract,  to  compel  the  defendant  to 
manufacture  and  sell  to  the  plaintiffs  exclusively,  a  particular  article,  an  injunc- 
tion which  restrains  the  defendant  from  selling,  or  in  any  manner  disposing  of 
such  article  to  any  other  persons  than  the  plaintiff,  &c.,  will  be  dissolved,  where 
it  appears : 

1st.  That  the  agreement  or  contract  between  the  parties  is  not  fair  and  equal ; 

2(L  "Where  it  would  be  impossible  for  the  court  to  ascertain  whether  the  most  es- 
sential provisions  of  the  contract  on  both  sides,  have  been  complied  with ;  and, 

3d.  "Where  the  parties  themselves  have  provided  the  actual  measure  of  damages 
to  be  paid  by  the  defendant  in  case  of  a  violation  of  the  terms  of  the  contract. 

In  such  a  case,  it  is  proper  to  leave  the  parties  to  their  remedy,  by  an  action  for 
damages,  in  case  of  a  violation  of  the  contract. 

Neio  -  York,  Special  Term,  March,  1860. 

MOTION  by  defendant  to  dissolve  an  injunction,  obtained  by 
plaintiff,  exparte. 

The  action  is  brought  by  the  plaintiffs,  the  firm  of  Barnes  & 
Park,  who  are  wholesale  druggists  and  patent  medicine  dealers 
at  No.  .13  Park  Row  in  this  city,  for  a  perpetual  injunction, 
restraining  the  defendant,  who  is  the  manufacturer,  at  No.  143 
Fulton  street  in  this  city,  of  an  ointment  known  as  "  McAllis- 
ter's All-Healing  Ointment,  or  World's  Salve,"  from  selling 
or  in  any  manner  disposing  of  said  ointment  to  any  other  per- 
sons than  the  firm  of  Barnes  &  Park,  and  to  compel  the  defend- 
ant to  manufacture  the  ointment  for  them  exclusively. 

The  facts  are  fully  stated  in  the  following  opinion. 

LEONARD,  Justice.  The  complaint  herein  demands  a  speci- 
fic performance  of  a  contract  between  these  parties,  in  respect 
to  the  manufacture  and  sale,  for  the  term  of  twenty-one  years, 
of  an  ointment  known  as  "  McAllister's  All- Healing  Ointment, 
or  World's  Salve,"  the  component  parts  and  manufacture  of 
•which  is  a  secret  known  only  to  the  defendant. 
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The  defendant  has  agreed  to  manufacture  this  salve,  for  the 

plaintiffs  exclusively,  for  $ per  gross,  in  quantities  from  20 

to  50  gross,  as  the  plaintiff's  require,  keeping  them  always  with 
twenty  gross  on  hand,  the  quality  to  be  always  equal  to  the 
standard  existing  when  the  contract  was  made  in  April,  1856, 
perfumed,  labelled,  put  in  packages,  boxed  and  marked  as 
agreed  on,  or  in  any  other  style  which  the  plaintiffs  dictate  for 
the  benefit  of  the  article. 

The  defendant  has  agreed  not  to  sell,  trade  or  exchange  the 
ointment  with  any  other  party ;  not  to  divulge  the  secret  or 
transfer  his  right  thereto,  except  by  the  permission  of  the  plain- 
tiffs.  The  plaintiffs  agree  to  re-sell  to  the  defendant,  at  the 
same  prices,  all  that  he  requires  for  retail  at  his  store,  or  to  fill 
European  orders.  For  every  gross  which  the  defendant  sells 
in  violation  of  the  agreement,  he  binds  himself  to  pay  to  the 
plaintiffs  two  gross. 

The  plaintiffs  thereby  agree  to  buy  the  ointment  at  the  price 
named,  to  advertise  it  in  their  medical  almanac,  exert  their  in- 
fluence to  increase  sales,  not  to  become  interested  in  the  sale  of 
any  other  ointment,  reserving  the  privilege  of  buying,  selling 
and  becoming  agents  of  any  other  ointment  or  salve  which 
their  customers  require. 

The  plaintiffs,  by  their  complaint,  allege  that  the  defendant 
has  recently  sold  ointment  to  several  other  dealers  in  this  city, 
and  have  obtained  an  injunction  restraining  the  defendant 
from  delivering  it  to  any  parties  other  than  the  plaintiffs. 

The  defendant  admits,  substantially,  the  selling  of  the  oint- 
ment to  other  parties,  but  complains  that  the  plaintiffs  do  not  ex- 
ert themselves  to  increase  the  sales,  and  that  they  have  become 
interested  in  another  ointment,  known  as  "  Rcdding's  Russian 
Ointment,"  which  they  advertise  and  sell  to  the  prejudice  of 
sales  of  the  ointment  manufactured  by  him,  and  that,  in  conse- 
quence thereof,  the  sales  of  the  article  have  fallen  off  nearly 
one-half. 

A  motion  is  now  made  by  the  defendant,  on  the  pleadings 
and  on  the  affidavit-,  to  have  the  injunction  dissolved. 

Affiduviis  have  nl.so  been  read,  on  the  part  of  the  plaintiffs, 
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to  sustain  their  allegations  and  defeat  those  made  by  the  de- 
fendant, but  all  the  facts  and  issues  necessary  for  the  decision 
of  this  motion  are  stated  above. 

Several  sufficient  reasons  exist,  in  my  opinion,  for  the  dis- 
solution of  this  injunction : 

I.  The  agreement  is  not  fair  and  equal.  The  defendant  ex- 
cludes himself  wholly  from  the  market,  except  his  retail  sales, 
but  the  plaintiffs  are  under  no  obligation  to  take  or  pay  for  his 
ointment,  except  as  they  require  it,  or  call  for  it  in  quanties  of 
20  to  50  gross.  The  defendant  has  no  opportunity  to  tender 
them  the  manufactured  ointment,  and  demand  payment  there- 
for in  money  or  notes.  He  must  wait  till  the  plaintiffs  order 
the  article ;  he  must  keep  them  supplied  with  not  less  than 
twenty  gross,  at  all  times,  which  the  plaintiffs  are  not  com- 
pelled to  receive  unless  they  have  ordered  it.  Although  it 
seems  to  be  contemplated  that  the  plaintiffs  would  increase  the 
sales  of  the  ointment  by  their  influence,  yet  they  are  not  un- 
der any  obligation  to  do  so.  They  do  not  undertake  to  keep 
the  sales  up  to  the  point  existing  when  the  contract  was  en- 
tered into.  ISTor  do  they  agree  to  furnish  a  market  for  any 
fixed  amount  of  the  article  as  a  minimum.  The  interests  of 
the  defendant  appear  to  me  to  have  been  wholly  overlooked, 
in  settling  the  terms  of  this  agreement ;  whether  this  omission 
arises  from  want  of  intelligence  on  the  part  of  the  defendant, 
or  from  overreaching  design  on  the  part  of  the  plaintiffs,  or 
from  mutual  confidence  and  neglect  of  both  parties,  it  is  not 
necessary  to  inquire.  When  a  specific  performance  of  a  con- 
tract is  demanded,  the  courts  hold  that  its  provisions  must  be 
fair  and  equal,  or  they  will  leave  the  parties  to  their  action  at 
law. 

IT.  It  would  be  impossible  for  a  court  of  equity  to  ascertain 
whether  the  most  essential  provisions  of  this  contract,  on  both 
sides,  have  been  complied  with,  under  a  decree  of  specific  per- 
formance, should  such  a  decree  be  pronounced. 

The  compounding  of  this  ointment  is  a  secret,  known  only 
to  the  defendant ;  whether  the  defendant  combines  the  proper 
ingredients,  or  what  these  ingredients  are  which  constitute  the 


NEW-YORK  PRACTICE  REPORTS.  53? 

Barnes  agt.  McAllister. 

valuable  qualities  of  the  article,  or  in  what  proportion  they  are 
to  be  combined,  neither  the  court,  nor  any  referee  whom  the 
court  might  name,  would  be  able  to  decide. 

The  difficulty,  also,  of  ascertaining  whether  the  plaintiffs  do, 
in  good  faith,'  exert  their  influence  to  increase  the  sales  of  the 
defendant's  ointment,  on  the  other  hand,  might  be  beyond  the 
means  which  the  court  can  exercise. 

In  either  case,  the  decision  of  the  court  would  be  wholly 
nugatory,  unless  it  can  be  known  with  certainty  when  perform- 
ance or  compliance  with  the  decree  has  been  made.  No  ref- 
eree could  report  any  thing  more  than  a  probability — a  guess — 
whether  the  defendant  was,  of  was  not,  in  contempt  for  non- 
performance  of  such  decree  in  this  case. 

Besides,  I  am  not  free  from  doubt  whether  the  plaintiffs  do 
exert  their  influence,  in  good  faith,  to  promote  the  greatest  pos- 
sible sales  of  the  article  in  question. 

III.  The  parties  have  themselves  provided  the  actual  mea- 
sure of  damages  to  be  paid  by  the  defendant,  in  case  of  a  vio- 
lation of  this  contract  by  selling  the  article  to  other  parties, 
viz :  two  gross  to  be  paid  for  every  one  sold.  No  provision 
of  a  specific  nature  is,  however,  provided,  in  case  of  any  viola- 
tion by  the  plaintiffs,  but  the  defendant  is  left  to  such  uncer- 
tain damages  as  he  can  succeed  in  showing,  in  a  case  when  the 
facts  constituting  a  breach  would  be  necessarily  known  almost 
exclusively  to  the  plaintiffs,  and  where  evidence  of  facts,  prov- 
ing the  breach  of  the  damage,  would  not  very  probably  be 
within  the  knowledge  of  the  defendant. 

I  think  this  is  a  proper  case  to  leave  the  parties  to  their 
remedy  by  an  action  of  damage,  in  case  a  violation  of  the  con- 
tract has  happened. 

An  order  must  be  entered  dissolving  the  injunction,  with 
ten  dollars  costs  of  the  motion  to  the  defendant,  to  be  costs  in 
the  action. 
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SUPKEME  COURT. 
THE  PEOPLE  agt.  MORTIMER  SHAY. 

A  conviction  and  sentence,  under  the  Revised  Statutes,  of  a  person  for  petit  lar- 
ceny, does  not  render  him  an  incompetent  witness  in  any  case.  Petit  larceny  is 
not  a  felony  by  statute,  although  it  may  be  at  common  law,  as  to  all  questions 
controlled  by  the  common  law 

Although  particularity  ia  required  in  an  indictment  for  murder,  yet,  where  it  is 
apparent  that  the  allegations  are  substantially  sufficient,  a  clerical  mistake  will 
be  disregarded. 

New-  York,  General  Term,  March,  1860. 

Present,  SUTHERLAND,  ALLEN  and  BONNEY,  Justices. 

WRIT  OF  ERROR  for  a  new  trial  on  conviction  of  murder. 

HENRY  L.  CLINTON,  for  motion. 

NELSON  J.  WATERBURY,  district-attorney,  opposed. 

By  the  court — SUTHERLAND,  Justice.  At  the  last  oyer  and 
terminer  held  in  this  city,  the  prisoner,  Mortimer  Shay,  was 
tried  on  an  indictment  for  the  alleged  murder  of  one  John 
Leary,  and  was  convicted. 

The  case  comes  before  this  court  by  writ  of  error. 

On  the  trial,  among  other  witnesses,  one  Stephen  Leary  was 
called,  and  sworn  as  a  witness  on  the  part  of  the  people,  and 
the  testimony  which  he  gave  was  material  to  the  issue. 

It  appearing  that  Stephen  Leary  had  previously  been  con- 
victed of  petit  larceny,  at  a  court  of  general  sessions  of  the 
peace,  held  in  and  for  the  city  and  county  of  New-York,  by  a 
copy  of  the  record  of  his  conviction  properly  certified  and  in- 
troduced in  evidence  by  the  counsel  for  the  prisoner,  the  coun- 
sel for  the  prisoner  thereupon  moved  that  the  evidence  of  the 
eaid  Stephen  Leary  be  stricken  out. 

The  court  denied  such  motion,  and  refused  to  strike  out  such 
evidence  ;  and  the  counsel  for  the  prisoner  then  and  there  duly 
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excepted  to  such  refusal  of  the  judge  to  strike  out  Stephen 
Leary's  testimony. 

The  first  question  presented  by  the  writ  of  error  is,  Did  the 
judge  err  in  refusing  to  strike  out  this  testimony ;  or,  in  other 
words,  was  Stephen  Leary  a  competent  witness,  notwithstand- 
ing his  previous  conviction  of  petit  larceny  ? 

The  three  chapters  constituting  the  fourth  part  of  the  Re- 
vised Statutes,  were  passed  as  one  act.  That  act  is  entitled 
"  An  act  concerning  crimes  and  punishments,"  &c. 

By  section  one  of  title  six  of  chapter  one  of  that  act,  (2  Rev. 
Stat.  690),  petit  larceny  is  defined  to  be  the  "  stealing,  taking, 
or  carrying  away  the  personal  property  of  another,  of  the 
value  of  twenty -five  dollars  or  under ;"  and  that  section  de- 
clares that  the  punishment  of  petit  larceny  shall  be  "  impris- 
onment in  a  county  jail  not  exceeding  six  months,  or  by  fine 
not  exceeding  one  hundred  dollars,  or  by  both  such  fine  and 
imprisonment." 

Section  twenty-three  of  title  seven  of  the  same  chapter  (2  Rev. 
Stat.  701,)  declares  that  "  no  person,  sentenced  upon  a  convic- 
tion for  felony,  shall  be  competent  to  testify  in  any  cause,  mat- 
ter or  proceeding,  civil  or  criminal,  unless  pardoned,"  &c. ;  but 
that  "  no  sentence,  upon  a  conviction  for  any  offence  other 
than  a  felony,  shall  disqualify  or  render  any  person  incompe- 
tent to  be  sworn  or  to  testify  in  any  cause,  matter  or  proceed- 
ing, civil  or  criminal." 

Section  thirty  of  the  same  title  seven  (2  Rev.  Stat.  702,)  de- 
clares that  "  the  term  felony,  when  used  in  this  act,  or  in  any 
other  statute,  shall  be  construed  to  mean  an  offence  for  which 
the  offender,  on  conviction,  shall  be  liable  by  law  to  be  pun- 
ished by  death,  or  by  imprisonment  in  a  state  prison." 

It  would  appear  to  follow  so  clearly  and  conclusively,  from 
these  statutory  provisions  and  definitions,  that  Stephen  Leary 
was  a  competent  witness  in  this  case,  notwithstanding  his  pre- 
vious conviction  of  petit  larceny,  and  that  the  judge  did  right 
in  refusing  to  strike  out  his  evidence,  that  it  is  difficult  to  see 
how  even  a  question  could  be  raised  on  that  point.  One  pro- 
vision of  the  act  is,  that  no  conviction,  for  any  offence  other 
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than  &  felony,  shall  disqualify  or  render  any  person  incompe- 
tent to  be  sworn,  or  to  testify  ;  and  another  provision  of  the 
same  act  defines  the  word  "felony"  when  used  in  the  act,  to  be 
an  offence  punishable  by  death  or  imprisonment  in  a  state 
prison ;  and,  by  a  third  provision  of  the  same  act,  the  offence 
of  petit  larceny  is  defined  ;  and  it  is  declared  to  be  punishable 
not  by  death  or  imprisonment  in  a  state  prison,  but  by  fine  or 
imprisonment  in  a  county  jail,  or  by  both  such  fine  and  impris- 
onment. 

It  follows  so  plainly,  from  these  statutory  provisions,  that 
Stephen  Leary  was  a  competent  witness,  notwithstanding  his 
previous  conviction  of  petit  larceny,  that  one  would  hardly 
look  for,  or  expect  to  find,  an  authority  outside  of  the  statute 
on  that  point. 

The  case  of  the  People  agt.  Alder  (3  Parker,  249,)  does  not 
at  all  interfere  with  the  plain  construction  of  the  statute.  That 
case  decides  only  that  the  definition  of  the  word  felony,  in  the 
Revised  Statutes,  applies  only  where  the  word  is  used  in  a 
statute,  leaving  petit  larceny  still  a  felony  as  at  common  law 
"in  respect  to  all  questions  controlled  solely  by  the  common 
law."  The  question  in  the  People  agt.  Alder  was  such  a  ques- 
tion, unaffected  by  the  statutory  definition. 

On  the  cross-examination,  by  the  district-attorney,  of  Thade- 
us  Spencer,  a  witness  called  and  sworn  for  the  prisoner,  the 
district- attorney  put  this  question  to  the  witness :  "  Do  you 
know  that  the  prisoner  had  a  cutting  match  with  any  one  pre- 
vious to  the  killing  of  Leary  ?" 

The  witness  was  allowed  to  answer  this  question,  after  ob- 
jection by  the  counsel  for  the  prisoner.  The  answer  was:  "  I 
do  not." 

As  the  answer  could  not  possibly  prejudice  the  prisoner,  it 
is  unnecessary  to  inquire  whether  the  question,  in  reference  to 
the  testimony  which  had  been  given  by  the  witness  on  his 
direct  examination,  was  or  was  not  proper. 

The  remaining  question  in  this  case  is  raised  on  the  face  of 
the  indictment.  That  question  is,  whether  the  indictment,  in 
charging  the  offence,  sets  forth  with  sufficient  particularity  and 
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certainty,  the  manner  of  the  death,  and  the  means  by  which  it 
was  effected  ?  The  counsel  for  the  prisoner  insists  that  the  in- 
dictment is  fatally  defective  in  this  respect,  and  does  not  charge 
the  crime  of  murder  within  the  rules  of  criminal  pleading,  and, 
therefore,  moves  that  the  judgment  be  arrested. 

The  indictment,  after  alleging,  in  the  usual  manner,  that  the 
prisoner,  on  a  certain  day,  at  the  first  ward  in  the  city  of  New- 
York,  with  force,  &c.,  on  and  upon  John  Leary,  wilfully,  felo- 
niously, &c.,  did  make  an  assault,  and  then  proceeds  as  follows : 
"  And  that  the  said  Mortimer  Shay,  a  certain  knife, 

which  he,  the  said  Mortimer  Shay,  in  his  right  hand  then  and 
there  had  and  held,  him,  the  said  John  Leary,  in  and  upon  the 
forehead,  then  and  there  wilfully  and  feloniously,  and  of  his 
malice  aforethought,  did  beat,  strike,  stab,  cut  and  wound,  giv- 
ing unto  the  said  John  Leary,  then  and  there,  with  the  knife 
aforesaid,  in  and  upon  the  forehead  of  him,  the  said  John  Leary, 
one  mortal  wound,  of  the  breadth  of  one  inch,  and  of  the  depth 
of  three  inches,  of  which  mortal  wound  he,  the  said  John 
Leary,"  &c. 

The  counsel  for  the  prisoner  insists  that  the  evidently  cleri- 
cal mistake  in  the  omission  of  the  word  with,  before  the  de- 
scription of  the  weapon,  renders  the  indictment  fatally  defect- 
ive ;  that  although  the  indictment  alleges  that  the  fatal  wound 
was  given  with  the  knife,  yet,  that  in  consequence  of  the  omis- 
sion of  the  word  with  before  the  word  knife,  in  the  preceding 
portion  of  the  indictment,  it  is  not  alleged  that  the  fetal  How 
or  slab,  &c.,  which  caused  the  mortal  wound,  was  given  with 
the  knife  ;  that  it  does  not  appear,  nor  is  it  alleged,  that  the 
knife  caused  the  mortal  wound. 

Now,  without  examining  the  authorities  cited  by  the  coun- 
sel for  the  prisoner  to  show  the  particularity  required,  in  an 
indictment  for  murder,  in  setting  forth  the  manner  of  the  death 
and  the  means  by  which  it  was  effected,  and  conceding,  for  the 
purposes  of  this  question,  that  the  indictment  in  this  case  should 
have  substantially  alleged  that  the  mortal  blow  or  stab  was 
struck  or  made  with  the  knife,  yet  I  think  this  indictment  does, 
in  fact,  so  substantially  allege.  The  indictment  distinctly  and 
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certainly  alleges  three  things  :  1st.  That  the  prisoner  then  and 
there  had  and  held  in  his  right  hand  a  certain  knife.  2d.  That 
he  did  then,  and  there  beat,  strike,  stab,  cut  and  wound  the 
deceased.  3d.  That  he  then  and  there  gave  unto  the  deceased, 
on  and  upon  his  forehead,  with  the  knife  aforesaid,  one  mortal 
wound,  &c. 

Now,  is  not  this  substantially  alleging  that  the  blow,  stab, 
&c..  were  given  with  the  knife  ? 

It  is  certainly  plainly  alleged  that  the  prisoner  struck  the 
deceased,  having  in  his  right  hand  a  knife,  and  that  he  gave 
the  mortal  wound  with  the  knife.  Is  not  this  substantially 
alleging  that  the  prisoner  struck  the  deceased  with  the  knife, 
and  that  the  knife  caused  the  mortal  wound  ?  I  think  it  is, 
and  that  the  death,  and  the  means,  and  manner,  in  and  by 
which,  it  was  effected  by  the  prisoner,  is  sufficiently  and  cer- 
tainly charged  in  the  indictment. 

In  my  opinion,  the  judgment  of  the  oyer  and  terminer  should 
be  affirmed. 


NEW-YORK  COMMON  PLEAS. 

DlBALD  MlLLEMAN  and  FREDERICK  MlLLEMAN  agt.  THE 

MAYOR,  &c.,  OF  THE  CITY  OF  NEW-YORK. 

On  an  application,  by  the  comptroller  of  the  city  of  New- York,  to  open  judgments 
obtained  against  the  city  upon  the  alleged  ground  of  collusion  and  fraud,  under 
the  statute  of  1859,  the  court  may,  where  the  circumstances  warrant,  it,  refuse 
to  grant  the  application  under  the  statute,  but  allow  it  as  an  application  of  a 
client  to  be  relieved  from  the  result  of  the  gross  negligence  of  his  attorney. 

New-York,  Special  Term,  March,  1860. 
Present,  Hon.  HENRY  HILTON,  Judge. 
THIS  was  an  application  on  behalf  of  the  comptroller  to 
vacate  and  set  aside  a  judgment  for  $13,974.58  obtained  by 
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the  plaintiffs,  against  the  corporation,  on  the  26th  of  Septem- 
ber, 1859.  From  the  affidavit  of  the  comptroller,  and  the 
other  papers  read  on  the  motion,  it  appeared  that  the  action 
was  commenced  on  the  27th  of  October,  1858 ;  that  no  answer 
was  served  by  the  then  corporation  counsel  to  the  complaint 
in  the  action,  until  the  26th  of  September,  1859 ;  that  the  ac- 
tion was  brought  by  the  plaintiffs  as  the  assignees  of  one 
Thomas  J.  S.  Blumenrother,  who  had  made  a  contract  with 
the  defendants  for  paving,  regulating,  &c.,  Tenth  avenue,  from 
Forty -fifth  to  Fifty-fifth  streets,  the  contract  being  dated  May 
13th,  1853.  The  complaint  alleged  that  Blumenrother,  at  the 
time  of  making  the  contract,  requested  plaintiffs  to  become  his 
sureties  for  the  performance  of  the  work  under  the  contract, 
and  to  make  advances  to  him  to  enable  him  to  pay  his  work- 
men and  furnish  materials  for  the  work,  and  agreed  to  assign 
to  the  plaintiffs  the  said  contract,  and  the  moneys  to  grow  due 
thereunder  from  the  defendants,  and  did  execute  an  assign- 
ment to  the  plaintiffs  thereof  on  the  16th  of  May,  1853  ;  that 
the  plaintiffs  thereupon  executed  a  bond  to  the  defendants  for 
the  faithful  performance  of  the  work,  under  the  contract,  by 
Blumenrother.  The  complaint  also  alleged  that  the  plaintiffs, 
during  the  performance  of  the  work  under  the  contract  by 
Blumenrother,  made  advances  to  him  amounting  to  $10,015.07 ; 
also  alleged  the  completion  of  the  work  and  confirmation  of 
the  contract  by  the  common  council,  and  demanded  judgment 
for  the  said  sum  of  $10,015.07,  with  interest  from  June  13th, 
1854 

The  answer  of  the  defendants  alleged  that  the  contractor 
was  prohibited  from  assigning  the  moneys  to  grow  due  under 
the  contract,  unless  with  the  consent  of  the  defendants,  to  be 
signified  by  the  indorsement  of  the  street  commissioner  on  the 
contract;  that  no  such  consent  had  been  given  to  the  assign- 
ment to  the  plaintiffs,  and  that  the  defendants  had  no  notice 
of  the  assignment.  The  answer  also  averred  that  Blumen- 
rother did,  by  the  consent  of  the  defendants,  signified  as  pro- 
vided by  said  contract,  duly  assign  all  his  interest  therein  of 
the  moneys  to  grow  due  thereunder  to  Frederick  Pentz,  by 
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assignment,  dated  May  28th,  1853,  which  was  filed  in  the 
office  of  the  comptroller,  and  was  in  all  respects  legal  and 
valid.  It  also  alleged  that  the  defendants  had  paid  to  Pentz 
on  account  of  said  contract,  and  that  there  was  nothing  due  to 
the  plaintiffs  thereunder. 

It  appears  that  the  case  was  referred  on  August  16th,  1859, 
and  that  subsequently  the  referee  made  a  report  in  favor  of 
plaintiffs  for  the  full  amount  claimed ;  but,  by  a  certificate  of 
the  referee,  it  was  shown  that  no  attempt  whatever  was  made 
by  the  counsel  to  the  corporation  to  prove  the  assignment  or 
the  payment  to  Pentz  on  the  trial,  but  confined  himself  solely 
to  a  cross-examination  of  the  plaintiffs'  witnesses. 

The  papers  further  showed  that  the  assignments  and  pay- 
ments to  Pentz  could  have  been  easily  proved  by  the  street 
commissioner  or  his  assistants,  and  that  the  corporation  coun- 
sel had  been  put  in  full  possession  of  the  facts  by  a  communi- 
cation from  the  deputy  street  commissioner,  in  writing,  long 
prior  to  the  service  of  the  answer  or  the  trial  of  the  action ; 
that  the  corporation  counsel  appealed  to  the  general  term,  but 
made  no  case,  and  took  no  steps  to  prosecute  the  appeal,  and 
that  subsequently  the  appeal  was  dismissed,  and  the  judgment 
affirmed  by  the  general  term  by  default. 

The  application  was  made  by  the,  comptroller  under  the 
fifth  section  of  the  act  of  1859,  allowing  him  to  move  to  set 
aside  judgments  against  the  city  which  were  obtained  by  col- 
lusion, or  founded  in  fraud ;  the  present  corporation  counsel 
consenting,  however,  to  the  application. 

The  plaintiffs,  by  affidavits,  denied  all  fraud  or  cdllusion  in 
the  matter,  and  insisted  that  their  claim  was  a  just  and  bona 
fide  one,  and  that  the  judgment  should  not  be  disturbed. 

A.  E.  LAWRENCE,  JR.,  for  the  motion. 
C.  A.  MAY  and  M.  E.  STEMLER,  opposed. 

The  judge  granted  the  motion  to  open  the  judgments ;  and, 
in  doing  so,  stated  that  the  application  should  bo  regarded  as 
of  a  two-fold  character :  1st,  Either  as  an  application  for  relief 
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under  the  statute  of  1859;  or,  2d,  As  a  motion  on  the  part  of 
a  client,  to  be  relieved  from  the  result  of  a  gross  negligence  of 
his  attorney.  That,  as  all  fraud  was  denied  by  the  plaintiffs, 
and  as  there  was  no  ground  fur  any  suspicion  of  fraud  or  col- 
lusion on  the  part  of  their  attorney  or  their  referee,  he  pre- 
ferred to  base  his  decision  upon  the  latter  ground,  and  would, 
therefore,  allow  the  defendants  to  come  in  and  defend  on  pay- 
ment of  costs. 


SUPREME  COURT. 

JOHN  J.  PALMER,  Special  Receiver,  &c.,  agt.  JAMES  B.  MUR- 
RAY and  others. 

Where,  in  an  action  for  the  foreclosure  of  a  mortgage  by  the  plaintiff  as  a  sjjeciai 
receiver,  an  agreement  was  entered  into  aud  consummated  by  the  plaiutiff  and 
the  mortgagor,  by  which  a  portion  of  the  mortgage  debt  was  paid  by  the  mort- 
gagor, and  his  new  bond  taken,  secured  by  a  mortgage  upon  tho  same  prennV 
scs  (except  one  lot  which  had  previously  boc-n  sold),  for  the  balance,  whereupon 
the  plaintiff  executed  releases  of  tho  premises  from  the  first  mortgage ;  and  it 
was  agreed  that  the  sum  so  paid  and  tho  substituted  mortgage  should  be  re- 
tained and  held  by  the  plaintiff  as  a  substitute  for  and  in  tLo  place  of  tho 
original  premises,  and  as  subject  to  the  original  mortgage  (tlie  mortgage  in 
suit)  in  like  manner  and  to  tho  same  extent  as  said  premises  were  subject  to 
said  mortgage,  and  not  otherwise,  and  that  the  original  bond  of  the  mortgagor 
should  not  be  affected  by  the  agreement,  and  prescribing  certain  terms  and 
conditions  in  reference  to  tho  sale  of  the  mortgaged  premises  by  the  plaintiff, 
and  the  disposition  and  liability  of  all  the  funds  received  therefor, 

Held,  that  the  agreement  was  not  a  settlement  and  determination  of  the  contro- 
versy between  the  parties;  it  was  made  for  their  mutual  convenience,  without 
disturbing  or  in  any  way  affecting  the  claim  of  either;  the  form  of  the  securi- 
ties and  the  situation  and  character  of  the  fund  were  only  slightly  changed. 

This  altered  state  of  the  securities  and  fund,  by  and  under  tho  agreement,  pre- 
vented a  final  decree  for  the  foreclosure  and  sale  of  the  mortgaged  premises  in 
this  action ;  but  presented  a  proper  case  for  a  supphmehtal  complaint,  as  the 
agreement  was  new  matter  arising  since  tho  filing  of  tho  original  complaint, 
but  did  not  vary  the  rights  of  the  parties. 

VOL.  XVill.  S5 
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The  original  plaintiff  having  died  pending  the  action,  held,  that  his  successor  was 
authorized  to  continue  tho  action,  in  the  name  of  the  new  special  receiver,  by 
supplemental  complaint. 

New  -  York,  Special  Term,  March,  1860. 

PETITION,  by  Charles  A.  Davis,  appointed  special  receiver 
as  the  successor  of  John  J.  Palmer,  deceased,  for  leave  to  file 
a  supplemental  complaint,  and  that  the  suit  be  continued  in 
his  name,  as  the  successor  of  Palmer,  as  such  special  receiver. 


GEO.  N.  TITUS,  for  petitioner 
SIDNEY  S.  HARRIS,  for  defendants. 

ALLEN,  Justice.  This  suit  was  commenced  in  1845,  in  the 
late  court  of  chancery,  to  foreclose  a  mortgage  given  to  the 
President  of  the  North  American  Trust  and  Banking  Com- 
pany, upon  several  lots  in  the  city  of  New-York,  and  which 
mortgage  had  come  to  the  hands  of  the  plaintiff  as  special 
receiver  appointed  by  the  court  of  chancery.  The  cause  was 
put  at  issue  by  a  replication  to  the  answer  of  the  defendants ; 
proofs  were  taken,  and  the  set-off  or  counter-claim  of  the  de- 
fendant, set  up  in  the  answer,  was  refused. 

In  January,  1851,  the  mortgagor  and  the  special  receiver 
entered  into  an  agreement  respecting  this  and  another  mort- 
gage upon  other  property,  reciting  the  pendency  of  this  suit 
undetermined,  and  the  sale  of  one  of  the  lots  mortgaged,  the 
proceeds  of  which  were  held  by  the  special  receiver  as  subject  to 
said  mortgage,  by  which  the  special  receiver  agreed  to  release 
and  discharge  the  several  lots  from  the  lien  of  the  mortgage, 
upon  being  paid  a  certain  amount  in  mone}r,  and  receiving 
security  upon  the  same  lots  for  a  certain  other  sum  specified, 
and  that  the  sum  so  paid  in  cash,  less  the  amount  necessary  to 
pay  the  taxes  and  assessments  charged  upon  the  premises,  to- 
gether with  the  substituted  mortgage,  or  the  new  mortgage  to 
be  given  upon  the  several  lots,  should  be  retained  and  held 
by  the  special  receiver,  as  a  substitute  for  and  in  place  of  the 
said  lot-!,  and  as  subject  to  the  mortgage,  to  foreclose  .which 
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this  suit  was  brought,  in  like  manner  and  to  the  same  extent 
as  said  lots  were  then  subject  to  such  mortgage,  and  not  other- 
wise, or  for  any  other  or  different  purpose.  It  was  further 
agreed,  that  the  personal  liability  of  the  mortgagor,  for  the 
payment  of  his  bond,  should  not  be  in  anywise  impaired,  in- 
creased, or  affected  by  the  agreement,  or  anything  which 
should  be  done  under  or  in  pursuance  thereof,  and  that  all 
moneys  which  the  special  receiver  should  receive  as  the  pro- 
ceeds or  value  of  the  lots,  and  in  pursuance  of  the  agreement, 
after  the  payment  of  all  taxes  and  assessments,  should  be  de- 
posited and  kept  at  interest  in  the  New- York  Life  Insurance 
and  Trust  Company,  until  some  further  agreement  should  be 
made  between  the  parties,  or  until  the  rights  of  said  parties, 
or  their  representatives,  to  or  in  the  said  lots,  or  the  proceeds 
thereof,  should  be  determined  by  the  judgment  or  decree  of 
some  court  having  jurisdiction  in  the  premises ;  and  that,  upon 
such  determination,  the  said  proceeds  should  be  disposed  of 
and  treated  in  the  same  manner  as  said  lots  would  have  been 
had  they  remained  subject  to  said  first  mortgage. 

In  February,  1851,  the  agreement  was  fully  carried  into 
effect,  and  the  mortgagor  paid  to  the  special  receiver,  in  cash, 
upon  the  mortgage  in  suit  in  this  action,  the  sum  of  $6,800, 
and  gave  his  bond,  secured  by  a  mortgage  upon  twelve  of  the 
sixteen  lots  before  mortgaged  for  $6,700,  and  the  special  re- 
ceiver executed  the  releases  of  the  lots  from  the  first  mort- 
gage, in  pursuance  of  the  agreement.  No  further  steps  were 
taken  in  the  action,  and  in  February,  1858,  Mr.  Palmer  died, 
and  the  petitioner  was  appointed  special  receiver  in  his  place. 

The  agreement  between  the  parties  in  the  release  of  the 
mortgaged  premises,  on^execution  of  it,  did  not  settle  and  de- 
termine the  controversy  between  the  parties.  There  was  no 
settlement,  adjustment,  or  compromise  of  the  claims  of  the 
litigant  parties  to  this  action.  The  arrangement  did  not 
change  the  relation  of  the  parties  to  the  fund  in  dispute,  but 
was  made  for  their  mutual  convenience,  without  disturbing  or 
in  any  way  affecting  the  claim  of  either;  and  the  agreement, 
in  terms,  contemplates  a  further  litigation,  unless  it  should  be 
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obviated  by  an  amicable  and  final  arrangement.  The  sub- 
stance of  the  controversy  and  litigation  remained  the  same, 
while  the  form  of  the  securities,  and  the  situation  and  charac- 
ter of  the  fund,  were  slightly  changed.  Hence  the  suit  was 
not  discontinued,  nor  any  provision  made  for  its  disposal,  or 
for  the  costs  which  had  already  accrued.  The  bond  of  the 
mortgagor  was  not  surrendered  or  cancelled,  neither  was  the 
mortgage  satisfied,  although  every  parcel  of  the  mortgaged 
premises  was  discharged  from  its  lien,  and  the  suit  is  spoken 
of  as  still  pending  undetermined.  As  a  suit  for  the  foreclo- 
sure of  the  mortgage,  it  could  not  have  been  prosecuted  to  a 
final  decree  for  the  foreclosure  and  sale  of  the  mortgaged 
premises.  Perhaps,  under  a  proper  stipulation,  the  parties 
might  have  litigated  the  action  in  its  present  form  to  a  final 
decree,  with  a  view  to  settle  the  rights  of  the  parties  to  the 
fund  in  its  altered  condition,  and  enable  the  parties  to  settle 
upon  the  basis  of  the  final  decree.  But  there  was  no  diffi- 
culty in  framing  a  supplemental  bill,  under  and  by  which  the 
questions  at  issue  between  the  parties  might  have  been  pre- 
sented in  proper  form  to,  and  settled  by,  the  court,  and  by 
which  the  parties  would  have  had  the  benefit  of  the  litigation 
to  the  extent  that  it  had  progressed — thus  preventing  unne- 
cessary delay  and  expense  which  would  have  ensued  from 
commencing  de  novo.  It  is  true,  the  plaintiff  might,  by  a  new 
action,  have  had  the  rights  of  the  respective  parties  to  the  fund 
determined,  or  such  action  might  have  been  commenced  by 
the  mortgagor  claiming  the  fund  on  deposit,  and  to  have  the 
substituted  securities  cancelled. 

But,  whatever  form  the  litigation  might  have  assumed,  it 
would  necessarily  have  to  be  determined  upon  facts  existing 
anterior  to  the  commencement  of  this  action.  It  would  have 
been,  of  course,  to  permit  a  supplemental  bill  to  be  filed  by 
Mr.  Palmer.  It  is  the  appropriate  remedy  to  bring  before  the 
court  any  new  matter  which  has  happened  since  the  filing  of 
the  bill;  and  it  is  proper,  not  only  for  the  purpose  of  putting 
in  issue  new  matter  which  may  vary  the  relief  prayed  in  the 
original  bill,  but  also  to  put  in  issue  matter  which  may  form 
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the  plaintiff's  right  to  the  relief  originally  prayed.  The  new- 
events,  or  new  matters,  must  not  change  the  rights  or  interests 
of  the  parties  before  the  court,  for,  if  they  do,  the  bill  will  not 
be  strictly  supplemental.  (Story's  Eq.  PL,  §§  832,  336.)  The 
new  matter  here  does  not  vary  the  rights  of  the  parties.  When 
a  party  has  an  inchoate  right  at  the  time  of  filing  his  original 
bill,  bur  which  merely  requires  a  formal  act  to  complete  it, 
which  is  not  performed  till  afterwards,  such  formal  act  may 
be  brought  before  the  court  by  supplemental  bill.  (2  Barb. 
Ck.  K.  61.)  So,  when  an  original  bill  is  filed  by  a  judgment 
creditor  to  reach  property  of  the  defendant  after  the  return 
of  nn  execution  unsatisfied,  a  supplemental  bill  may  be  filed 
to  reach  subsequently  acquired  property.  (Eager  agt.  Price, 
2  Paige,  333 ;  Mutter  agt.  Chance!,  5  Russ.  42.)  The  agree- 
ment, and  the  acts  of  the  parties  in  pursuance  of  it,  so  altered 
the  condition  and  character  of  the  securities  and  fund,  that  the 
proper  relief  in  respect  thereof  could  not  have  been  obtained 
under  the  original  bill,  and  therefore  it  would  have  been  a  fit 
case;  for  a  supplemental  bill  at  the  suit  of  Mr.  Palmer  in  his 
lifetime.  (Adams  agt.  Dowding,  2  Mad.  53;  Milner  agt.  Lord 
Harwood,  17  Vesey,  114.)  But  the  death  of  Mr.  Palmer,  the 
original  complainant,  occurring,  and  the  petitioner  having  suc- 
ceeded to  his  position  and  rights  as  special  receiver,  the  action, 
if  continued,  must  be  continued  in  the  name  of  the  new  re- 
ceiver; and  this  can  only  be  done  by  a  bill  of  revivor,  or  by  a 
supplemental  bill.  If  this  event  was  the  only  event  to  be  en- 
tered in  the  bill  for  the  continuation  of  the  suit,  it  would  seern 
that  a  supplemental  bill  would  be  proper,  rather  than  a  bill 
of  revivor — the  rule  being  that  when  the  interest  of  a  com- 
plainant, suing  in  autre  droit,  determines,  the  suit  must  be  con- 
tinued by  supplemental  bill,  and  not  by  bill  of  revivor.  (Mete. 
51 ;  Cooper's  Eq.  PL  75.)  But,  be  this  as  it  may,  the  change 
of  parties,  as  well  as  the  other  events  which  must  modify  the 
form  of  the  relief  to  be  granted,  made  a  supplemental  bill 
necessary.  An  order  of  the  court  is  necessary  to  the  filing  of 
a  supplemental  bill ;  but,  in  ordinary  cases  in  chancery,  the 
defendant  is  not  entitled  to  notice  of  the  application  for  such 
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order,  (Eager  agt.  Price,  supra  ;  Lawrence  agt.  Bolion,  3  Paige, 
294) ;  and  the  court  will  only  examine  the  application  so  far 
as  to  see  that  the  privilege  is  not  abused  for  the  purposes  of 
delay  and  vexation  to  the  defendant.  If  the  supplemental  bill 
l>e  filed  without  sufficient  grounds,  the  defendant  may  demur. 
(Lawrence  agt.  Bolton,  supra;  Tonken  agt.  Littibridge,  Cooper, 
85.)  The  laches  of  Mr.  Palmer,  and  the  delay  in  the  prosecu- 
tion of  the  suit,  is  urged  as  a  reason  for  refusing  this  applica- 
tion. But  the  fund  is  in  the  court — that  is,  in  the  hands  of 
the  petitioner,  who  is  an  officer  of  the  court,  and  his  title  to 
and  right  to  retain  it  is  controverted,  and  it  is  fit  and  proper 
that  the  right  should  speedily  be  determined. 

The  defendant  cannot  complain  of  the  delay,  for  the  reason 
that  he  might  have  expedited  the  suit  if  he  had  chosen  to  do 
so ;  and  to  deny  the  motion  would  only  cause  still  greater 
delay,  by  compelling  a  new  action,  either  by  the  petitioner  or 
the  defendant 

The  prayer  of  the  petition  must  be  granted. 


NEW-YOEK  COMMON  PLEAS. 
EGBERT  L.  VIELE  agt.  JOHN  A.  C.  GRAY. 

To  charge  a  man  with  publishing  an  obscene  carricnture,  which  was  also  a  libel 
upon  individuals,  is  to  impute  to  him  an  indictable  offence,  and  the  charge  is  ac- 
tionable per  se.  And  to  say  of  a  man  that  he  published  a  libel,  is  actionable 
per  se. 

And  where  a  libel  has  been  published,  it  is  actionable  to  say  that  a  man  is  the 
auflwr  of  it. 

Where  the  alleged  slanderous  statement  is  presumptively  privileged,  there  must  bo 
a  sufficient  averment  of  malice  to  sustain  the  action.  And  a  general  averment 
in  the  complaint  that  the  words  were  spoken  falsely  and  maliciously,  is  suffi- 
cient. 

Where,  as  in  this  case,  the  action,  though  in  form  for  slander,  is  sufficiently  analo- 
gous to  demand  the  application  of  the  rule  that  prevails  in  actions  for  malicious 
prosecution,  requiring  proof  of  the  want  ofprolalle  causslo  sustain  it,  Jield,  that 
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a  statement  or  averment  in  the  complaint,  denying  tlmt  the  plaintiff  hud  xay 
knowledge  or  complicity  in  the  matter  charged,  was  sufficient,  as  it  was  all  that 
he  would  be  required  to  prove  to  make  out,  prima  facie,  the  want  of  probable 
cause. 

New  •  York,  Social  Term,  December,  1859. 
THE  complaint  avers: 

1.  That  at  the  time  of  the  alleged  slander,  the  defendant  was 
one  of  "  the  commissioners  of  the  Central  Park." 

2.  That  before  that  time  the  plaintiff  had  been  employed  on 
the  park  as  chief  engineer. 

3.  That  in  April,  1858,  on  the  invitation  of  the  commis- 
sioners, plans  for  the  improvement  of  the  park  were  submitted 
to  them,  and  that,  among  these  plans,  was  one  by  Olmstead  & 
Vaux,  which  they  designated  "  Greensward." 

4.  That  said  plan  was  adopted  by  the  commissioners,  and 
Olmstead  was  appointed  by  them  chief  architect. 

5.  That  shortly  afterwards  "  a  certain  obscene,  scandalous, 
and  criminal  libel  was  published  of,  and  concerning  Olmstead 
&  Yaux,  and  the  editor  of  the  Evening  Post,  by  some  one  un- 
known to  the  plaintiff;  said  libel  being  the  carricature  an- 
nexed, copies  of  which  were,  by  some  person  unknown  to  the 
plaintiff,  sent  to  the  commissioners." 

6.  That  on  the  9th  of  September,  1858,  Thomas  C.  Field, 
one  of  the  commissioners,  submitted  to  the  board  of  commis- 
sioners, at  a  meeting  held  on  that  day,  the  following  resolution  : 

"  Resolved,  That  the  architect-in-chief  be  requested  to  em- 
ploy E.  L.  Viele  (meaning  thereby  the  plaintiff.)  as  engineer 
on  the  park,  (meaning  thereby  the  said  Central  Park),  at  a 
salary  of  not  exceeding  twenty-five  hundred  dollars  per  an- 
num." 

That  thereupon  the  defendant,  addressing  Mr.  Belmont,  one 
of  the  commissioners,  falsely  and  maliciously  spoke,  of  and 
concerning  the  plaintiff,  the  false,  slanderous  and  defamatory 
words  following : 

"  Have  you  seen  Mr.  Viele's  card  ?"  Whereupon  said  Bel- 
mont asked  defendant,  "  What  card  ?"  or  words  to  that  effect ; 
to  which  defendant  replied:  "The  caricature  with  reference 


552  NEW-YORK  PRACTICE  REPORTS. 

Viele  agt.  Gray. 

to  Greensward,  which  lias  been  sent  to  the  members  of  the 
commission,"  meaning  thereby  the  obscene  and  libelous  cari- 
cature aforesaid.  That  thereupon  the  said  Field  said  he  did 
not  believe  that  said  Viele  was  the  author  of  said  caricature, 
or  words  to  that  effect ;  to  which  the  defendant  replied  :  "  He 
is  the  author  of  it ;  I  know  it." 

7.  That  the  plaintiff  is  not  the  author  or  publisher  of  the 
caricature. 

8.  That  the  plaintiff  has  been  damaged  by  the  conversation, 
in  his  reputation,  to  the  amount  of  $10,000. 

9.  That,  by  means  thereof,  the  resolution  was  lost,  to  the 
damage  of  the  plaintiff  of  $10,000. 

The  defendant  demurs-  to  the  complaint,  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

CLARENCE  A.  SEWARD,^-  defendant,  argued, 

The  constitutions  of  the  United  States.  (Adment  1,)  and  of 
the  state  of  New-York  (Article  1,  §  8,)  prohibit  the  passage  of 
any  law  restraining  or  abridging  the  liberty  of  speech.  The 
bill  of  rights,  (1  R.  S.  94,  §  1),  following  out  this  provision,  de- 
clares "  that  every  citizen  may  freely  speak,  write,  or  publish 
his  sentiments  on  all  subjects,  .being  responsible  for  the  abuse 
of  that  right." 

Has  the  defendant  abused  that  right  ? 

I.  The  complaint  treats  the  alleged  words — 

1st.  As  being  actionable  per  se. 

2d.  As  having  occasioned  special  damage. 

First.  What  words  are  actionable  per  se  ? 

The  rule  seems  to  be,  that  where  the  charge,  if  true,  will 
subject  the  party  charged  to  an  indictment  for  a  crime  involv- 
ing moral  turpitude,  or  subject  him  to  an  infamous  punishment, 
then  the  words  are  in  themselves  actionable.  (Brooker  agt. 
Coffin,  5  Johns.  188 ;  1  Am.  Lead.  Cas.  98,  and  cases  there  cited. 
Crawford  agt.  Wilson,  4  Barb.  S.  C.  R.  504  ;  Young  agt.  Miller^ 
3  Hill,  21.) 

But  it  is  not  enough  to  show  that,  if  the  words  are  true,  the 
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plaintiff  could  be  subjected  to  a  criminal  prosecution  ;  it  must 
also  be  shown  that  the  offence  charged  imputes  moral  turpi- 
tude, or  something  infamous  and  disgraceful  in  a  general  sense. 
(Per  DALY,  J.,  in,  Quinn  agt.  O'Gara,  2  E.  D.  Smith,  388.) 
It  is  not  sufficient  that  the  alleged  words  impute  the  viola- 
tion of  a  penal  or  a  criminal  law ;  they  must  go  further,  and 
charge  the  plaintiff  with  an  offence  which  involves  moral  tur- 
pitude, or  would  subject  him  to  an  infamous  punishment. 
(Hoag  agt.  Hatch,  23  Corw.  585 ;  S.  C.,  18  Montfdy  Law  Rep. 
680 ;  Martin  agt.  Stillwell,  13  Johns.  275.) 

There  is  no  criminal  statute  in  this  state  punishing  libels, 
and,  therefore,  if  they  are  punishable  at  all,  they  are  punishable 
only  as  misdemeanors  at  the  common  law.  There  is  but  one 
statute  in  relation  to  indictments  for  libel,  and  that  is  to  be 
found  in  the  Laws  of  1852,  chapter  165,  and  prescribes  where 
an  indictment  therefor  is  to  be  tried.  The  punishment  pre- 
scribed by  statute  for  misdemeanors  (2  JR.  S.  697,  §40,)  is  im- 
prisonment in  the  county  jail.not  exceeding  one  year,  or  a  fine 
of  $250,  or  both  such  fine  and  imprisonment.  Such  punish- 
ment is  not  infamous.  The  same  punishment  is  prescribed  for 
keeping  a  bawdy-house,  and  that  has  been  decided  not  to  be 
infamous.  (Martin  agt.  StittweU,  13  Johns.  275.)  Besides,  the 
legislature  have  defined  the  term  "  infamous  crime  "  to  in- 
clude "  every  offence  punishable  with  death,  or  by  imprison- 
ment in  a  state  prison,  and  no  other."  (3  R.  S.  702,  §  31.) 
Infamous  punishment  can,  therefore,  be  inflicteJKbr  infamous 
crimes  only  ;  and  if  the  plaintiff  had,  therefore,  oeen  charged 
with  the  publication  of  the  alleged  libel,  such  charge  would  not 
have  been  actionable  per  se. 

Again :  The  plaintiff  was  not  charged  with  any  crime,  or 
•with  having  been  privy  to  any  crime  whatever,  and,  therefore, 
the  alleged  words  are  not  actionable  per  se.  The  plaintiff  is 
charged  with  having  been  "the  author"  of  a  caricature.  The 
charge  "  hath  this  extent,  no  more ;"  and  that  "  trespass  is 
deemed  worthy  the  shame  which  here  it  suffers."  To  consti- 
tute a  slander,  in  alleging  that  the  plaintiff  has  committed  a 
crime,  the  crime  must  be  fairly  charged,  or,  in  other  words,  the 
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charge  must  convey  to  the  hearer  an  express  imputation  of 
some  crime  liable  to  punishment.  (Holt  agt.  Scholefield,  6  Term 
Hep.  691.)  No  crime  has  been  imputed  to  the  plaintiff,  for  the 
reason  that  neither  at  the  common  law,  nor  by  statute,  is  it  a 
misdemeanor,  felony  or  other  crime,  to  design,  or  to  be  "  the 
author  "  of  a  caricature.  There  is  no  inhibition  in  the  law 
against  the  employment  of  one's  pencil  for  his  own  gratifica- 
tion. The  gist  of  the  offence  consists  in  the  malicious  publica- 
tion of  the  caricature,  and  that  publication  must,  in  order  to 
support  an  indictment,  be  averred.  (Barlours  Grim.  Laic, 
237 ;  Rex  agt.  Williams,  2  Camp.  646  ;  Rex  agt..  Hunt,  id  583.) 
And  in  an  action  on  the  case,  it  must  also  be  averred.  (1 
Saund.  242,  ??.)  The  plaintiff,  in  his  complaint,  has  ex  indus- 
tria  denied  that  he  published  the  libel.  This  denial  was  a 
work  of  supererogation,  inasmuch  as  the  defendant  did  not 
aver  that  the  plaintiff  had  published  the  caricature,  or  had  been 
privy  to  its  publication.  The  charge  did  not,  therefore,  im- 
pute to  the  plaintiff  any  crime  whatever,  and  hence  the  words 
are  not  actionable  per  se. 

Second.  The  plaintiff  seeks  to  recover  $10,000  for  alleged 
special  damage  sustained  by  him,  and  that  special  damage,  in 
the  words  of  the  declaration,  is :  "  Plaintiff  further  says,  on  in- 
formation and  belief,  that  by  means  of  said  slander,  and  the 
uttering  thereof  at  said  meeting,  that  the  said  resolution  was 
lost,  to  the  damage  of  plaintiff  of  ten  thousand  dollars." 

The  acticM*on  the  case  for  slander,  when  special  damage  is 
averred,  as  a  general  rule,  pre-supposes  that  the  words  are  not 
actionable  per  se,  but  that,  by  reason  of  their  uttering,  third 
persons  have  been  so  influenced  that  the  plaintiff  has  been  sub- 
jected to  some  pecuniary  loss.  That  pecuniary  loss  must  be 
wholly  and  exclusively  the  consequence  of  the  words  spoken 
by  the  defendant,  (Halleck  agt.  Miller,  2  Barb.  S.  C.  Rep.  630  ; 
Terwilliger  agt.  Wands,  25  id.  313) ;  and  it  must  be  the  natu- 
ral and  immediate  consequence  of  the  speaking  of  the  words. 
(Beach  agt.  Ranney,  2  Hill,  314.)  No  evidence  can  be  received 
of  any  loss  or  injury  which  the  plaintiff  has  sustained  by  the 
speaking  of  the  words,  unless  it  is  specially  stated  in  the  com- 
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plaint.  (Herrick  agt.  Lapham,  10  Johns.  281.)  The  object  of 
this  rule  is  to  prevent  the  defendants  being  taken  by  surprise. 

Under  the  present  system  of  pleading,  there  is  another  rule, 
which  requires  the  plaintiff  to  state  all  the  facts  which  he  ex- 
pects to  prove,  tending  to  show  that  the  special  damage  com- 
plained of,  was  the  natural  and  necessary  consequence  of  the 
alleged  slander,  and  that  is,  that,  if  they  are  not  so  pleaded, 
they  are  not  available  to  the  plaintiff  proving  them.  (Kelley 
agt.  Western,  2  Comst.  506 ;  Field  agt.  The  Mayor,  2  Seld.  179.) 
The  rule  is  well  settled  by  Ch.  J.  JONES,  in  Shipman  agt.  Bur- 
rows, (1  flail  Sup.  Ct.  414),  in  these  words :  "  The  particular 
persons %y  whom  the  plaintiff  was  injured  in  consequence  of 
the  defamatory  words,  must  be  within  his  own  knowledge,  and 
they  must  be  so  particularized  in  the  declaration  as  that  the 
defendant  may  have  notice  of  the  cause  of  complaint,  and  be 
enabled  to  meet  it  if  the  particular  charge  be  false.  The  plain- 
tiff has  no  right  to  conceal  this  knowledge  and  throw  the  bur- 
den upon  the  defendant  of  preparing  his  defence  by  making 
inquiries  of  every  person,  under  the  uncertainty  as  to  what  par- 
ticular person  the  plaintiff  might  direct  his  proof." 

The  plaintiff  states,  in  his  complaint,  that  the  defendant  is 
one  of  the  commissioners  of  the  Central  Park.  That,  at  a 
meeting  of  those  commissioners,  another  commissioner  offered 
a  resolution  that  the  architect-in-chief  be  requested  to  employ 
the  plaintiff  as  chief  engineer,  and  that,  in  consequence  of  the 
alleged  slander,  such  resolution  was  lost.  Th^re  averments 
necessarily  bring  before  the  court  the  act  of  1S57T chapter  771, 
appointing  these  commissioners,  and  defining  their  duties. 
Section  2  of  this  act  appoints  eleven  commissioners,  who  are 
designated  in  section  3,  and  requires  a  majority  of  the  board  to 
•  pass  a  final  and  binding  vote.  The  plaintiff,  therefore,  requires 
the  court  to  assume  that  there  were  six  commissioners  pres- 
ent at  this  meeting,  and  that  the  entire  six  were  influenced  by 
the  alleged  slander,  and  by  that  alone,  to  vote  against  the  reso- 
lution. The  complaint  should  have  averred  who  were  pres- 
ent at  the  meeting,  that  they  constituted  a  majority  of  the 
board,  and  that,  but  for  the  alleged  slander,  each  one  of  the  six 
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would  have  voted  for  the  resolution.  In  other  words,  he  should 
have  "  particularized,  in  his  complaint,  the  particular  persons 
by  whom  he  was  injured  in  consequence  of  the  defamatory 
words,"  and  should  have  alleged  that  "  the  special  damage  was 
exclusively  the  consequence  of  the  words  spoken."  (Terwilliger 
agt.  Wands,  25  Barb.  S.  C.  R.  313.)  Undoubtedly  the  plain- 
tiff must  allege  all  that  he  must  prove  at  the  trial.  He  must 
prove — 

1.  That  there  were  six  commissioners  at  the  meeting 

2.  Who  they  were. 

3.  That  they  were  in  favor  of  the  resolution,  and  wqjild  have 
voted  for  it,  but  for  the  alleged  slander. 

4.  That  the  architect-in-chief,  if  the  resolution  had  been 
passed,  would  have  employed  the  plaintiff. 

o.  The  complaint  contains  no  averments  as  to  any  of  these 
facts,  and,  therefore,  does  not  present  a  case  of  special  damage. 
The  plaintiff  must  know  what  commissioners  were  influenced 
by  the  alleged  slander,  and  "  he  has  no  right  to  conceal  that 
knowledge,  and  to  throw  the  burden  upon  the  defendant  of 
preparing  his  defence  by  making  inquiries,  of"  the  ten  other 
commissioners,  as  to  the  effect  of  his  statements  upon  their 
votes. 

II.  It  affirmatively  appears,  from  the  averments  in  the  de- 
claration, that  the  alleged  words  were  privileged. 

(a)  The  defendant  is  a  public  officer,  appointed  by  the  legis- 
lature of  thJfctate,  and  is  required  to  take  the  usual  oath  of 
office,  and  is  vested,  as  one  of  the  commissioners  of  the  Cen- 
tral Park,  with  authority  to  appoint  engineers,  surveyors,  clerks 
and  other  officers. 

(b)  The  plaintiff  was  an  applicant  for  office  under  the  com- 
missioners.    A  resolution  was  offered,  at  a  meeting  of  the  com- 
missioners, to  the  effect  that  the  architect  in-chief  be  requested 
to  employ  the  plaintiff  as  chief  engineer.     While  this  resolu- 
tion was  pending,  the  defendant  made  to  the  commissioners, 
and  to  no  other  person,  the  alleged  slanderous  statement.    Such 
statement,  as  interpreted  by  the  other  averments  in  the  com- 
plaint, was  manifestly  privileged. 
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(c)  The  constitution  of  New-York  (Article  3,  §  12,)  provides 
that,  "  for  any  speech  or  debate  in  either  house  of  the  legisla- 
ture, the  members  shall  not  be  questioned  in  any  other  place." 
Such  speeches  and  debates  are,  therefore,  absolutely  privileged. 

(c?)  The  law  extends  a  similar  privilege  to  others.  For 
example : 

1.  To  counsel — against  whom  no  action  can  be  maintained 
for  pertinent  words  spoken  without  malice  in  a  judicial  pro- 
ceeding.    (Hodgson  agt.  Scarlet,  Holt,  620.)     And  within  these 
limits  the  protection  is  complete,  and  no  private  action  or  pub- 
lic prosecution  can  be  maintained  therefor,  however  false  the 
charge  may  be.     (Gilbert  agt.  The  People,  1  Denio,  41  ;  Hast- 
ings agt.  Lusk,  22  Wend.  410.) 

2.  There  are  many  other  cases  of  the  same  character.     They 
may  be  summed  up  as  follows : 

1st.  "Whenever  the  author  and  publisher  of  the  alleged  slan 
der  acted  in  the  bonafide  discharge  of  a  public  or  private  duty, 
legal  or  moral,  or  in  the  prosecution  of  his  own  rights  or  in- 
terest. 

2d.  When  the  words  are  used  by  a  master,  in  giving  the 
character  of  a  servant  who  has  been  in  his  employment 

3d.  When  the  words  are  used  in  the  course  of  a  legal  or  ju- 
dicial proceeding. 

4th.  When  the  words  are  used  in  the  ordinary  mode  of  par- 
liamentary proceedings — as  in  a  petition.  ( White  agt.  Nicholls, 
3  How.  U.  S.  266 ;  Cook  agt.  Hill,  2  Sandf.  341.) . 

(e)  The  present  case  falls  within  the  first  of  these  subdivisions. 
The  words  were  uttered  by  a  public  officer,  with  reference  to 
a  person  soliciting  office  from  the  board  of  which  such  public 
officer  was  a  member,  and  which  was  competent  to  decide  upon 
the  petition  of  the  applicant.  (Hosmer  agt.  Loveland,  19  Barb. 
111.)  They  were  pertinent,  because  they  related  to  the  appli- 
cant, and  charged  him  with  having  designed  a  caricature  of  a 
peculiar  character,  and  one  referring  to  former  action  by  the 
board ;  and  the  charge,  if  true,  was  proper  to  be  taken  into 
consideration  by  the  board,  in  deciding  upon  the  plaintiff's  ap- 
plication. It  is  iipon  this  principle,  that  a  statement  made  by 
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a  bank  director,  at  a  meeting  of  tire  board,  in  relation  to  the 
solvency  or  circumstances  of  the  customers  of  the  bank,  or  of 
any  other  person,  are  held  privileged.  Such  statement,  when 
made  with  reference  to  a  person  asking  for  the  discounting  of 
his  note,  or  to  be  employed  by  the  bank,  are  pertinent,  and 
the  legal  presumption  is,  that  the  motive  of  the  director  mak- 
ing them  was  to  guard  the  interests  of  the  institution  ;  and  the 
time  and  place  when  and  where  they  Avere  made,  show  that 
they  were  intended  as  a  confidential  communication.  (Sewall 
ngt.  Catlin,  3  Wend.  291.  See,  also,  the  analogous  cases  of 
Bradky  agt.  Heath,  12  Pick.  163 ;  Jarvis  agt.  Hat&away,  3 
Johns.  180,  and  cases  cited  in  1  Am.  Lead.  Cases,  183,  184.) 

(/)  The  question  whether  a  communication  is,  or  is  not 
privileged,  is  a  question  of  law,  and  may  be  raised  by  demur- 
rer, (Hosmer  agt.  Loveland,  19  Barb.  S.  0.  R.  115 ;  Fry  agt. 
Bennett,  5  Sandf.  S.  C.  E.  54,  72  ;)  and  it  is,  therefore,  a  ques- 
tion for  the  court,  and  not  for  the  jury,  to  decide. 

The  defendant  made,  to  his  co- commissioners,  a  statement 
with  regard  to  the  plaintiff.  The  defendant  is  a  public  officer, 
charged  in  common  with  the  public  duty  of  superintending  the 
laying  out  and  adornment  of  the  Central  Park,  so  that  it  may 
become  a  retreat  for  our  citizens,  affording  them  opportunities 
for  amusement,  socal  intercourse,  and  the  acquisition  of  health. 
To  accomplish  this,  and  to  produce  from  an  uncultivated  waste 
an  ornamental  park,  with  its  hills  and  valleys,  walks  and  lawns, 
trees  and  fountains,  is  a  work  of  labor,  requiring  laborers  by 
the  hundred.  They  are  of  every  grade,  from  an  architect-in- 
chief  to  a  man  with  a  pick-axe,  and  the  selection  of  all  these 
laborers  is  confided,  by  law,  to  the  defendant  and  his  coadju- 
tors. Are  they  not  protected  in  stating  at  their  meetings  what 
they  know,  or  think  they  know,  in  regard  to  those  who  ask 
them  for  employment  ?  Can  it  be  that  no  public  officer  can 
state,  to  those  in  like  authority  and  position  wi$i  himself,  that 
he  knows  or  thinks  an  applicant  for  office  to  be  unfit,  for  this 
or  that  given  reason,  for  the  appointment  ?  If  he  cannot,  then, 
in  the  language  of  L'Hommedien,  senator,  in  Thorn  agt. 
Blancliard,  (5  Johns.  520) :  "  No  person  can  complain  or  tell 
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his  opinion  respecting  officers,  or  those  wishing  to  become  such, 
•without  being  liable  to  be  harrassed  in  a  court  of  law,  and  be 
put  to  great  expense,  even  if  he  can  prove  his  opinion  cor- 
rect." 

(fj)  If  the  communication  is  privileged,  it  follows  that  the 
occasion  of  making  it  rebuts  the  prima  facie  inference  of  malice 
arising  from  the  publication,  and  throws  upon  the  plaintiff  tho 
onus  of  proving  malice  in  fact.  (White  agt.  Nicholls,  3  How. 
U.  S.  266.  287;  Van  Wyck  agt.  Gutlirie,  4  Ducr,  268;  Thorn 
agt.  Moser,  I  Denio,  488  ;  Thorn  agt.  Blanchard,  6  Johns.  509  ; 
Sikes  agt.  Dunbar,  1  Camp.  202,  n.  ;  Vanderzec  agt.  Me G rcgor, 
12  Wend.  545.) 

But  the  plaintiff  must  go  further,  and  prove  want  of  proba- 
ble cause.  The  action  of  slander  upon  a  privileged  communi- 
cation is  assimilated*  to  an  action  for  malicious  prosecution, 
where  the  want  of  probable  cause  must  be  j -roved  by  the  plain- 
tiff. (Cook  agt.  Hill,  3  Sand/.  S.  G.  R.  341,  349 ;  Howard  agt. 
Thompson,  21  Wend.  320,  330.)  Proof  of  malice  alone  will 
not  sustain  the  action.  From  ftie  want  of  probable  cause, 
malice  may  be  implied ;  but  the  want  of  probable  cause  can- 
not be  implied  from  the  most  express  malice.  The  want  of 
proaable  cause  must,  therefore,  be  substantially  proved,  (Mur- 
ray agt.  Long,  1  Wend.  140),  and  cannot  be  implied.  (John- 
stone  agt.  Sutton,  1  Term  Rep.  544.)  The  proof  of  express 
malice  appears  to  consist,  in  all  cases,  in  showing  mala  fides  in 
the  defendant — that  is,  that  the  occasion  was  made  use  of  col- 
orably  as  a  pretext  for  wantonly  injuring  the  plaintiff.  (1  Am. 
Lead.  Cas.  181.) 

(h)  It  has  already  been  stated  that  facts  proved,  but  not 
alleged,  are  not  available  to  the  party  proving  them.  Has  the 
plaintiff  in  his  complaint  alleged  either  the  express  malice  or 
the  want  of  probable  cause,  so  as  to  permit  their  being  proved 
at  the  trial?  The  allegation  is  "  did  falsely  and  maliciously 
speak."  It  is  not  enough  to  allege  that  the  defendant  "  ex 
maliti'i  et  sine  causa  per  quod,  etc."  The  express  malice  and 
the  wtmt  of  probable  cause  must  be  alleged  "  in  tot  idem  verbis" 
with  a  statement  of  the  facte  which  it  is  claimed  will  prove  the 
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allegation.  (Reynolds  agt.  Kennedy,  1  Wils.  232.)  The  ques- 
tion of  express  malice  is  a  question  of  fact  for  the  consideration 
of  the  jury,  (2  Saund.  PL  195),  and  the  question  of  probable 
cause,  involving  the  sincerity  of  the  defendant,  is  also  a  ques- 
tion of  fact.  (Id.) 

(i)  If  the  communication  is  privileged,  the  defendant  has  a 
right  to  require  the  plaintiff  to  specify,  in  his  complaint,  the 
particular  facts  upon  which  he  intends  to  rely,  to  disprove  the 
legal  presumption  of  want  of  malice.  Those  facts  constitute 
the  very  gist  and  essence  of  his  action,  and,  under  the  present 
rules  of  pleading,  he  cannot  be  allowed,  under  the  general 
charge  contained  in  an  adverb,  to  surprise  the  defendant  by 
proof  of  facts  which  are  not  stated  in  the  complaint.  This 
rule  under  the  later  decisions  is  inflexible,  and  imperatively 
requires  a  party,  seeking  to  recover  damages  for  an  alleged  in- 
jury to  himself,  to  specify  in  his  pleading  the  facts  which  .oc- 
casion the  injury.  The  words  "  maliciously  "  and  "  falsely  " 
are  not  allegations  of  a  fact.  They  can  be  used  to  qualify  or 
to  affix  an  intent  to  conceded  facts ;  but  they  cannot  fill  the 
place  of  the  facts  themselves.  Every  fact  which  the  plaintiff 
must  prove  to  enable  him  to  maintain  his  suit,  and  which  the 
defendant  has  a  right  to  controvert  in  his  answer,  must  be  dis- 
tinctly averred.  (Garvey  agt.  Fowkr,  4  Sandf.  S.  C.  JS.  665.) 
And  these  facts  must  be  physical  facts — that  is,  something  done, 
said,  or  written,  which  can  be  proved  by  witnesses,  and  which 
must  exist  prior  to  an  adverbial  qualification  thereof.  No  such 
facts  are  averred  in  the  complaint,  and  it  fails,  therefore,  to 
state  a  cause  of  action  producing  special  damage. 

R  0.  GORMAN,  for  plaintiff. 

DALY,  F.  J.  The  complaint  avers  that  a  scandalous,  crimi- 
nal and  obscene  libel  was  published,  by  some  person  unknown 
to  the  plaintiff,  of  and  concerning  Messrs.  Olmstead  &  Yaux, 
who  had  submitted  a  plan  for  the  improvement  of  the  Central 
Park,  and  the  editor  of  the  Evening  Post,  being  an  obscene 
caricature,  a  copy  of  which  is  annexed  to  the  complaint ;  and 
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that  the  defendant,  at  a  meeting  of,  and  in  the  hearing  of,  tho 
commissioners  of  the  Central  Park,  referring  to  this  caricature, 
said,  of  the  plaintiff,  "  lie  is  the  author  of  it ;  I  know  it." 

The  first  objection  raised  by  the  demurrer  is,  that  this  was 
not  imputing  to  the  plaintiff  any  offence  involving  moral  tur- 
pitude, or  which  would  subject  him  to  an  infamous  punish- 
inent.  That  an  indictment  would  lie  for  publishing  this  cari- 
cature, does  not  admit  of  a  doubt.  (Austin  agt.  Culpepper, 
Skinner's  R.  123;  2  Holt,  313;  Anon.,  11  Mod.  99;  Du  Bort 
agt.  Beresford,  2  Camp.  511.)  It  was  not  only  a  libel  upon 
the  persons  designed  to  be  affected  by  it,  but,  as  an  obscene 
caricature,  it  was  an  offence  against  public  moralit}'.  (The 
King  agt.  Carl,  2  Strange,  788 ;  1  Russell  on  Crimes,  233.)  Tho 
defendant  insists,  however,  that  to  say  of  a  man  that  he  pub- 
lished a  libel,  is  not  actionable  per  se.  In  Young  agt.  Miller 
(o  Hill.  21,)  it  was  held,  that  to  charge  a  man  with  a  crime 
for  which  he  might  be  indicted,  and  which  would  be  disgrace- 
ful to  him  in  a  general  sense — that  is,  which  would  detract 
from  his  character  as  a  man  of  gooa  morals — was  actionable ; 
and,  certainly,  to  charge  a  mau  with  publishing  an  obscene 
caricature,  which  was  also  a  libel  upon  individuals,  i.5  to  im- 
pute to  him  an  offence  which  would  have  that  effect.  But  the 
point  has  been  expressly  passed  upon.  It  was  held,  in  Sir 
William  Russell  agt.  Lignor,  (1  Roll.  Air.  46 ;  1  D'Au.  Air.  98 ; 
1  Vin.  Abr.  423,  PI.  27.)  that  to  say  of  A.  uthat  ho  made  a 
libel  on  B.,:>  A.  being  a  justice  of  the  peace,  was  actionable. 
It  was  objected,  in  that  case,  that  it  did  not  appear  what  the 
effect  of  the  libel  was;  but  the  court  were  of  opinion  that  it 
was  enough  to  say,  of  a  justice  of  the  peace,  that  he  had  made 
a  libel,  as  it  was  imputing  to  him  an  offence  for  which  he 
could  be  indicted  at  common  law,  and  subjected  to  fine  and 
imprisonment;  and,  in  Andrews  agt.  Koppenheafer,  (3  Serg.  & 
Rawk',  258),  it  was  held,  that  words  charging  another  with 
making  a  libel  were  actionable. 

It  is  further  insisted  that  the  offence  did  not  consist  in  de- 
signing and  drawing  the  caricature,  but  in  publishing  it;  and 
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that  saying  that  the  plaintiff  was  the  author  of  it,  was  not 
charging  him  with  having  published  it. 

It  is  averred,  however,  in  the  complaint,  that  the  caricature 
had  been  published  before  the  speaking  of  the  words,  by  the 
sending  of  copies  of  it  to  all  the  commissioners ;  and  to  say  of 
a  man,  after  a  libel  has  been  published,  that  he  is  the  author 
of  it,  is  to  convey  the  imputation  that  he  is  connected  with 
the  publication,  or  at  least  that  he  was  an  actor  or  principal 
in  the  criminal  act.  In  the  Queen  agt.  Lovett,  (9  G.  &  P.  482), 
all  that  was  proved  against  the  defendant  was,  that  the  manu- 
script from  which  the  libel  was  printed  v.'as  in  his  handwrit- 
ing. There  was  no  other  evidence  to  connect  him  with  the 
printing  or  the  posting  of  it,  yet  this  was  deemed  sufficient  to 
sustain  the  indictment,  and  upon  this  evidence  alone  he  was 
convicted.  And  Lord  TENTEHDEN,  in  Sir  Francis  Burdens 
case,  (4  B,  &  Aid.  95),  went  even  further:  "I  have  heard 
nothing,"  he  said,  "on  the  present  occasion,  to  convince  my 
mind  that  one  who  composes  or  writes  a  libel,  with  intent  to 
defame,  may  not,  under  any  circumstances,  be  punished  if  the 
libel  is  not  published."  In  .the  King  agt.  Paine  (5  Mod.  163,) 
the  court  said,  that  the  making  of  a  libel  was  an  offence, 
though  it  were  never  published ;  and  similar  views  have  been 
expressed  in  several  cases.  (The  King  agt.  JBeare,  1  Ld.  I?a>j. 
414;  S.  C.,  2  SaR:  417;  S.  G.,  C-irtiew,  407;  S.  G.,  Cases 
Temp.  Holt,  422  ;  8.  G.,  12  Mod.  218;  Lamb's  case,  9  Coke,  59  ; 
The  King  agt,  Kissell,  1  Barnds.  305 ;  The  King  agt.  William*^ 
2  Camp.  646.) 

Where,  then,  a  libel  has  been  published,  it  is  very  clear,  from 
these  authorities,  that  it  is  actionable  to  say  that  a  man  is  the 
author  of  it. 

The  next  question  is,  whether  the  statement  made  by  the  de- 
fendant was  a  privileged  communication  ?  It  was  made  at  a 
meeting  of  the  boo,rd  of  commissioners,  of  which  the  defendant 
was  a  member — 'after  a  resolution  had  been  offered  by  one  of 
the  commissioners,  that  the  architect-in-chief  should  be  re- 
quested to  employ  the  plaintiff  as  engineer  of  the  Central  Park. 
Any  communication  or  statement  made  in  the  discharge  of  a 
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legal  or  moral  duty,  which  may  be  considered  applicable  or 
pertinent  to  the  duty  which  the  party  is  engaged  in  discharg- 
ing, is  privileged,  however  injurious  it  may  be  to  individuals, 
unless  it  appears  to  have  been  done  from  a  malicious  and  mis- 
chievous design  to  injure  the  character  of  the  person  to  whom 
it  refers.  The  commissioners  of  the  Central  Park  were  a  pub- 
lic body,  discharging,  to  the  extent  of  the  power  conferred  upon 
them,  the  functions  of  government;  and  the  defendant,  as  a 
member  of  the  body,  was  a  public  officer.  "Whatever,  there- 
fore, lie  might  say,  at  the  deliberations  of  the  board  of  commis- 
sioner*, bearing  upon,  or  having  relation  to,  any  matter  within 
their  cognizance,  would  be  presumptively  privileged.  The 
matter  before  them,  was  the  propriety  of  adopting  the  resolu- 
tion requesting  the  architect-in -chief  to  employ  the  plaintiff  as 
engineer,  and  a  statement  that  the  plaintiff  was  the  author  of 
a  production  designed  to  caricature  and  hold  up  to  ridicule 
the  plan  which  the  commissioners  had  adopted  for  the  improve- 
ment of  the  Central  Park,  whether  it  were  true  or  not,  must  be 
regarded  as  relevant  and  pertinent  to  the  subject  before  them. 
It  is  not  for  a  court  of  law  to  say  that  it  was  a  matter  which 
they  ought  not,  or  could  not,  take  into  consideration.  The  com- 
missioners alone  were  to  judge  of  the  reasons  which  should  in- 
fluence them  to  vote  for  or  against  the  resolution,  and  that 
they  considered  it  material,  appears  from  the  averment  in  the 
complaint,  that  in  consequence  of  the  statement  the  resolution 
was  lost.  Concluding,  then,  from  the  occasion  upon  which  the 
charge  was  made,  and  the  relevancy  of  the  subject  matter  of 
it,  that  it  was  presumptively  privileged,  the  next  question 
raised  by  the  demurrer  is,  whether  there  is  a  sufficient  aver- 
ment of  malice  ?  It  is  insisted  that  the  general  averment  in 
the  complaint,  that  the  words  were  spoken  maliciously,  is  not 
enough.  That  it  is  nothing  more  than  an  averment  of  that 
malice  in  law,  which  exists  whenever  the  words  are  actionable, 
but  that,  in  a  case  like  this,  when  it  appears  upon  the  face  ot 
the  complaint  that  the  occasion  was  a  priviledged  one,  the 
complaint  must  contain  a  specific  averment  of  the  facts  and 
circumstances  which  show  conclusively  that  the  words  were 
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spoken  from  actual  malice,  or  that  a  good  cause  of  action  is 
not  made  out. 

In  passing  upon  the  question  of  the  sufficiency  of  the  com- 
plaint in  this  particular,  it  will  be  necessary,  first,  to  have  a 
clear  understanding  of  what  is  meant  in  actions  of  defamation 
by  the  term  malice,  for  it  must  be  confessed  that  there  is  at 
present  considerable  obscurity  as  to  the  meaning  of  this  word, 
or  rather  as  to  the  sense  in  which  it  is  to  be  understood  in  ac- 
tions of  this  nature,  growing  out  of  a  distinction  taken  by 
BAILEY,  J.,  in  Bromma<je  agt.  Piosser,  (4  B.  &  C.  247,)  between 
what  he  calls  malice  in  law,  and  malice  in  fact.  He  says  that 
the  law  recognizes  two  descriptions  of  malice,  in  actions  of 
slander.  That  malice,  in  its  common  acceptation  or  popular 
sense,  means  ill-will  to  a  person ;  but  in  its  legal  sense,  it  means 
a  wrongful  act  done  intentionally,  without  just  causa  or  excuse. 
I  apprehend  that  there  is  no  ground  for  distinguishing  between 
the  legal  and  the  popular  sense  of  the  word,  and  that  it  means, 
in  its  legal  sense,  exactly  what  it  means  in  its  popular  sense, 
namely,  a  mischievous  design  or  intent  to  do  an  injury  to  an 
individual  or  to  the  public.  Crabbe,  in  his  work  on  English 
Synonyms,  after  tracing  the  word  to  its  Latin  root  malus,  bad, 
defines  it  to  be  the  very  essence  of  badness  lying  in  the  heart — 
the  love  of  evil  for  evil's  sake — as  where  a  man  is  impelled  to 
do  mischief  to  those  who  never  injured  him;  and  it  is  in  this 
disposition  to  injure,  from  what  he  calls  an  abandoned  heart, 
that  Blackstone  understood  it  in  its  legal  sense.  (4  Com.  200.) 
Lord  HOLT  distinguishes  it  from  hatred  or  rancor,  which  may 
exist  simply  as  a  feeling ;  but  the  intention  to  injure  being  an 
ingredient  in  malice,  he  defines  it  to  be  "  a  design  formed 
cf  doing  mischief  to  another."  The  Queen  agt.  Mawgridget 
(Kelynge's  R.  127.)  Chief  Justice  EUSSELL,  in  his  work  on 
crimes,  refers  to  it  "  as  a  term  of  law  denoting,  directly,  wick- 
edness, and  excluding  just  cause  or  excuse,"  (1  Russell  on 
Grimes,  483);  and  BEST,  J,  in  The  King  agt.  Harvey,  (2  B&  0. 
257),  which  was  an  indictment  for  libel,  defines  it  to  be  "  any 
wicked  or  mischievous  intention  of  the  mind."  In  criminal 
prosecutions  for  libel,  this  malice,  or  wicked  and  mischievous 
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intention  of  the  mind,  is  of  the  very  essence  of  the  offence. 
(ComrnomoeaWi  agt.  Clapp,  4  Mass.  7?.  103.)  It  is  called  mal- 
ice in  law,  because  it  is  an  inference  which  the  law  draws  from 
the  criminal  nature  of  the  act,  but  which  may  be  rebutted  by 
showing  that  there  was  no  malicious  intent  to  do  an  injury 
either  to  the  individual  or  to  the  public.  (The  King  agt.  Lord 
Abingdon,  1  Esp.  228 ;  1  RULSS.  on  Crimes,  250 ;  Want's  Case; 
Sit'  Fr.  Moore,  627.)  In  the  criminal  prosecution  it  is  neces- 
sary, therefore,  to  aver,  in  the  indictment,  that  the  words  were 
published  maliciously,  (Anon.,  Styles  R.  S92),  but  in  the  eivll 
action  for  damages,  this  averment  is  not  necessary.  This  was 
expressly  adjudged  upon  error  in  Mercer  agt.  Sparks,  (Owen, 
51,  and  see  Sir  Fr.  Moore,  459  ;  Noy,  35),  and  though  it  is  said, 
in  the  report  of  that  case,  that  the  averment  was  unnecessary, 
as  the  words  were  in  themselves  malicious,  the  reason  given  by 
the  reporter  is  not  the  correct  one,  as  it  would  apply  equally 
to  an  indictment  for  libel,  where  such  an  averment  is  necessary. 
In  the  anonymous  case  cited  from  Styles,  ROLLE,  Ch.  J., 
pointed  out  the  distinction  between  the  civil  action  and 
the  criminal  prosecution,  declaring  that  it  was  not  necessary 
to  aver,  in  a  declaration,  that  the  words  were  published  ma- 
liciously, though  it  was  in  an  indictment,  or  upon  filing  a 
criminal  information.  But,  although  this  has  been  settled  to 
be  the  law  for  more  than  two  hundred  years,  it  has  been  the 
fashion  with  pleaders,  both  ancient  and  modern,  as  Starkie  re- 
marks,  to  deal  so  profusely  with  the  evil  motives  of  the  defend- 
ant, that  such  an  averment  is  rarely  found  wanting ;  and  it  is 
to  this  persistant  and  constant  use  of  it  that  we  owe  the  erro- 
neous impression  that,  in  all  cases,  malice  is,  in  some  sense,  the 
gist  of  the  action.  Thus,  in  Smith  agfc.  Richardson,  (  Willis,  24), 
four  of  the  twelve  judges  were  of  opinion  that  malice  was  the 
gist  of  the  action,  because,  as  they  expressed  it,  the  words  are 
always  laid  in  the  declaration  to  have  been  spoken  falsely  and 
maliciously ;  and  Justice  BAYLEY  cites  this  opinion  without 
perceiving,  or  at  least  without  noticing,  that  the  conclusion 
arrived  at  by  the  four  judges  was  founded  upon  the  mistaken 
impression  that  this  averment  in  the  declaration  was  a  material 
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one.  In  the  adjustment  of  damages,  malice  may  become  an 
element,  and  its  existence  presumed ;  for,  if  nothing  is  shown 
in  mitigation,  the  jury  would  be  warranted  in  assuming  that 
the  publication  was  made  with  a  malicious  intent  to  injure, 
and  evidence,  tending  to  show  either  the  absence  or  the  exist- 
ence of  malice,  is  always  received  to  diminish  or  to  enhance 
the  damages.  (Oilman  agt.  Lowell,  8  Wend.  573;  Root  agt. 
King,  ibid,  139.)  But  it  is  an  error  to  suppose  that  malice, 
except  when  the  words  are  privileged,  is  in  any  way  essential 
to  a  cause  of  action.  If  the  words  are  averred  in  the  complaint 
to  have  been  published  maliciously,  the  defendant  cannot  take 
issue  upon  that  averment,  (Fry  agt.  Bennett,  5  Sandf.  62  ;  How- 
ard agt.  Sexton,  4  Comst.  1 60),  nor,  except  where  the  communi- 
cation is  privileged,  will  the  most  conclusive  evidence  of  the 
absence  of  a  malicious  intent  furnish  any  answer  to  the  action, 
as  it  goes  only  to  the  question  of  damages.  The  motive  of 
the  defendant  is  wholly  immaterial,  so  far  as  it  respects  the 
right  of  action.  It  may  be  a  good  or  a  bad  one.  The  defend- 
ant may  have  heard  the  slander  from  another,  believed  it  to 
be  true,  have  had  very  satisfactory  reasons  for  so  believing, 
and  felt  that  it  was  his  right,  as  well  as  his  duty,  to  represent 
what  he  honestly  supposed  to  be  the  plaintiff's  true  character; 
but  all  this  goes  only  in  mitigation  of  damages.  Oilman  agt. 
Lowell  (supra,)  affords  a  good  illustration: — the  plaintiff  had 
sworn,  in  a  cause,  that  he  was  the  owner  of  land,  the  deed  of 
which  was  recorded  in  the  clerk's  office  of  a  certain  county ; 
the  defendant  caused  an  official  search  to  be  made  in  the 
clerk's  office,  and,  the  deed  not  being  found  in  consequence  of 
a  mistake  in  the  indexing  of  the  records,  the  clerk  informed 
him  that  there  was  no  such  deed  upon  record,  and  the  defend- 
ant, upon  receiving  this  intelligence,  accused  the  plaintiff  of 
having  sworn  falsely.  The  plaintiff  brought  his  action,  and 
all  this  went  only  in  mitigation  of  damages.  The  real  founda- 
tion of  the  action  is,  the  right  of  the  plaintiff  to  recover  a  pe- 
cuniary satisfaction  for  an  injury  sustained,  and  it  is  wholly 
immaterial  what  may  have  been  the  motive  of  the  person  who 
caused  the  injury.  The  act  must  have  been  intentionally 
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done — the  meaning  of  which  is,  that  the  defendant  should 
know  what  he  publishes ;  for,  as  in  the  case  put  by  Starkie,  if 
a  servant  deliver  a  sealed  letter  containing  the  defamatory 
matter,  without  knowing  its  contents,  he  would  not,  though 
the  actual  instrument  of  publication,  be  liable  to  an  action. 
(LamUs  case,  9  Coke,  59.)  If  the  defendant  knows  what  he 
publishes,  the  inference  is,  that  he  meant  it  should  have  the 
effect  of  lessening  the  character  of  the  plaintiff  in  the  estima- 
tion of  the  community ;  for,  in  the  language  of  Lord  TEXTER- 
DEN,  in  The  King  agt  Harvey,  (2  B.  &  Ores.  257),  "he  must 
be  presumed  to  have  intended  to  do  that  which  the  publica- 
tion is  calculated  to  bring  about."  This  is  a  presumption  of 
law  from  the  act  of  publication.  It  is  the  only  presumption 
which  it  is  necessary  to  draw  ;  and  to  denominate  this  intent 
malice,  or  malice  in  law,  when  it  may  have  arisen  from  a  good 
motive,  the  defendant  believing  what  he  alleges  to  be  true,  is 
to  employ  the  word  -malice  in  a  sense  neither  justified  by  its 
etymology,  its  ordinary  meaning,  nor  its  previous  legal  sig- 
nification. To  do  so  gives  rise  to  confusion  in  respect  to  the 
meaning  of  the  word,  and  involves  the  necessity  of  distinguish- 
ing t\vo  kinds  of  malice,  \vhereas  there  is,  and  can  be,  in  such 
an  action,  but  one  kind;  for,  whether  the  existence  of  malice 
is  presumed,  in  the  adjustment  of  damages,  from  the  abseaes  of 
anything  in  the  mitigation,  or  it  is  proved  as  a  fact  to  enhance 
damages,  or  to  maintain  the  action,  where  the  communication 
is  priviledged,  it  is  generically  the  same  thing  in  either  case. 

Where  the  occasion  upon  which  the  words  were  published 
was  a  priviledged  one,  the  existence  of  malice  shows  that  tho 
party  was  not  acting  in  the  discharge  of  a  duty,  or  in  the  ex- 
orcise of  a  right  which  the  law,  upon  grounds  of  public  policy, 
would  otherwise  presume  to  have  been  the  fact.  •  The  protec- 
tion which  the  occasion  affords  is  founded  upon  the  just  and 
rational  principle,  that  one  who  is  not  a  volunteer,  but  whose 
duty  or  right  it  becomes  to  discuss  or  speak  of  tho  character 
of  another,  is  not  to  be  restrained  by  the  fear  of  an  action  for 
defamation,  but  may  freely  declare  what  lie  hon?sdy  and 
truly  believes.  The  law  presumes  that  he  did  so,  and  upon 
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that  presumption  exempts  him  from  all  liability,  though  what 
he  said  was  unfounded  in  fact,  and  though  its  effect  may  have 
been  highly  detrimental ;  but  the  existence  of  malice  removes 
this  presumption,  and  places  him  upon  the  footing  of  a  mis- 
chievous and  malicious  defamer. 

Malice  may  be  shown  by  the  proof  of  an  extrinsic-  fact,  or  it 
may  be  inferrable  from  the  manner  in  which  the  publication 
was  made,  even  though  the  subject  matter  of  the  communica- 
tion was  relevant,  and  the  occasion  a  privileged  one.  In 
,  Wright  agt.  Woodgale,  (1  Tyr.  &  Gr.  12),  the  letter  written  by 
the  defendant  was  privileged,  and  all  that  was  stated  was  per- 
tinent to  the  subject  matter  of  the  communication,  which  was 
to  dissuade  the  person  to  whom  it  was  written,  from  giving  his 
consent  that  another  solicitor  might  be  appointed  for  the  plain- 
tiff, in  place  of  the  defendant.  PARKE,  B.,  said  that  the  wholo 
of  the  letter  was  a  privileged  communication ;  that  the  occa- 
sion of  writing  it  rebutted  the  presumption  of  malice,  and 
threw  upon  the  plaintiff  to  show  that  there  was  malice,  and 
that  that  might  be  made  out  by  directing  the  attention  of  the 
jury  to  tJie  language  of  the  letter  itself,  or  by  proving,  by  extrinsic 
evidence,  that  the  defendant  enterliai  ned  malicious  feelings.  So 
in  the  present  case,  though  the  occasion  was  one  in  which  the 
defendant  had  a  right  fully  to  discuss  the  character  of  the 
plaintiff,  and  the  fitness  of  requesting  the  architect  to  appoint 
him  engineer,  and  though  the  charge  made  was  relevant  to  the 
matter  under  discussion,  still,  the  way  in  which  it  was  made, 
the  broad  statement  by  the  defendant  that  he  knew  that  the 
plaintiff  was  the  author  of  the  caricature,  was  going  very  far. 
It  was  an  assumption  of  knowledge  of  the  existence  of  what 
was  asserted,  precluding  all  doubt  and  forestalling  all  inquiry  ; 
and,  when  it  is  taken  into  connection  with  what  is  averred  in 
the  complaint,  that  the  plaintiff  was  not  the  author  of  the  cari- 
cature, and  was  wholly  guiltless  of  any  complicity  therein,  I 
think  it  would  be  presumptively  sufficient  to  entitle  the  jury 
to  pass  upon  the  question  of  malice. 

In  Rorjtr  agt.  Clifton,  (3  B.  &  P.  587),  and  in  Child  agt.  Affkrt, 
(9  B.  d-  C.  403),  which  were  cases  of  privileged  communication, 
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positive  proof  by  the  plaintiff,  that  what  was  stated  in  the  com- 
munication  was  false,  would  seem  to  have  been  regarded  by 
the  court  as  sufficient  to  raise  the  question  whether  the  com- 
munication was  made  lonafide  or  not. 

But,  independent  of  this,  I  am  not  aware  that  anything  more 
has  ever  been  required  in  sucli  cases,  than  to  aver  generally, 
as  has  been  done  in  this  complaint,  that  the  defamatory  matter 
Was  published  ex  malitia — that  is,  averring  the  fact  substan- 
tively  ;  aud  it  cannot  be  necessary  to  set  forth  all  the  circum- 
stances upon  which  the  plaintiff  means  to  rely  to  prove  it.  The 
usual  mode  of  averring  it  is,  that,  "contriving  arid  'maliciously 
intending  to  injure  the  character  of  the  plaintiff,  and  to  bring 
him  into  public  scandal  and  disgrace,  the  defendant  published, 
&c.,  of  and  concerning  the  plaintiff,  &c."  This  is  the  form 
given  by  the  elementary  writers,  where  the  communication  is 
privileged.  (2  Starkie  on  Slander,  385  ;  Cooke  on  Defamation, 
811 ;  Chilly  on  Pleading,  G30,  6th  Am.  ed.~)  This  was  the  aver- 
ment used  in  Rogers  agt.  CUftov,  (3  Bos.  &  Pul.  587),  and  in 
Paltison  agt.  Jones,  (8  B.  &  0.  578.)  In  analogous  actions, 
where  the  proof  of  malice  is  essential  to  maintain  the  action, 
this  general  form  of  averring  it  has  been  considered  sufficient. 
(Uarnadifitone  agt.  Some,  2  Lev.  1 14 ;  Mileward  agt.  Sergean^ 
referred  to  in  note  B.  to  Hermans  agt.  Tappenden,  1  East.  555.) 
And  in  my  own  experience,  (a  somewhat  extensive  one,  for  I 
have  tided  a  great  number  of  actions  of  this  description,  many 
of  them  contested  by  very  able  and  experienced  counsel),  I  do 
not  remember  a  case  where  the  pleader  thought  it  necessary  to 
Bet  forth  the  facts  and  circumstances  upon  which  he  meant  to 
rely  to  establish  malice,  or  where  anything  more  was  contained 
in  the  declaration  than  a  general  averment  that  the  act  was 
done  maliciously. 

The  remaining  point  raised  by  the  demurrer  is,  that  the 
complaint  should  show,  in  respect  to  the  publication,  that  there 
was  a  want  of  probable  cause  for  making  it.  The  want  of 
probable  cause,  as  essential  to  a  right  of  action,  arises  only  in 
cases  of  malicious  prosecution,  or  those  actions  for  defamation 
which  are  analagous  to  them — a  class  of  actions  generally  dis- 
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couraged,  (Saville  agt.  Roberts,  I  Ld.  Ray.  374 ;  12  Mod.  208 ; 
1  Salk.  13) ;  as  it  is  to  the  public  interest  that  all  persons  should 
be  free  to  make  complaints,  before  the  proper  tribunals,  of  all 
matters  affecting  their  o\vii  or  the  public  interest,  without  be- 
ing liable  in  damages  if  the  charges  made  by  them  should  turn 
out  to  be  unfounded,  this  exemption  extends  to  the  complain- 
ants and  to  all  persons,  judges,  jurors,  witnesses,  attorneys  or 
public  officers,  who  take  part  in  the  proceeding ;  and  no  action 
will  lie  for  any  injury  to  person,  reputation,  or  property,  grow- 
ing out  of  it,  unless  it  is  shown  that  the  party  who  originated 
and  set  it  on  foot,  had  no  reasonable  or  probable  cause  for  so 
doing.  Probable  cause,  in  such  a  case,  is  a  belief  founded  upon 
a  reasonable  ground  of  suspicion  of  the  truth  of  the  charge 
made,  and  it  is  incumbent  upon  the  party  who  brings  such  an 
action,  to  aver  and  prove  that  there  was  a  want  of  probable 
cause.  It  is  generally  a  legitimate  inference,  from  the  \vant  of 
it,  that  the  party  prosecuting  was  influenced  by  malice ;  but 
not  absolutely  so  in  all  cases,  as  he  may  honestly  believe  in  the 
truth  of  the  charge  he  makes,  but  act  upon  insufficient  grounds 
of  suspicion — as  in  Merman  agt.  Mitchell,  (13  Maine,  439), — the 
rule  being,  that  the  circumstances  which  warrant  a  reasonable 
ground  of  suspicion,  must  be  such  as  would  induce  a  cautious 
man  to  believe  in  the  truth  of  the  charge.  (Munns  agt.  Ne- 
mours, 3  Wash.  C.  C.  37.)  Whilst,  again,  proof  of  the  most  ex- 
press malice  will  not  support  sucli  an  action,  if  there  were 
probable  cause,  of  which  Foshay  agt.  Ferguson  (2  Denio,  617,) 
is  a  striking  example.  The  want  of  probable  cause,  therefore, 
may  exist  with  or  without  malice ;  and,  as  it  is  the  foundation 
of  the  action,  this  ingredient  essentially  distinguishes  the  action 
from  one  brought  for  defamatory  matter  maliciously  published 
upon  a  privileged  occasion. 

I  am  disposed  to  think  that  the  present  action,  though  in 
form  an  action  for  slander,  is  sufficiently  analogous  to  demand 
the  application  of  the  rule  that  prevails  in  actions  for  malicious 
prosecution,  and  that  proof  of  the  want  of  probable  cause  is 
essential  to  sustain  it.  Howard  agt.  Thompson  (21  Wend.  319,) 
was  an  action  for  libel,  in  sending  a  written  communication  to 
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the  secretary  of  the  treasury,  accusing  the  plaintiff,  who  was  a 
subordinate  officer  of  the  secretary's  department,  of  various  acts 
of  peculation  and  fraud  upon  the  government,  and  requesting 
his  removal ;  and,  after  mature  consideration,  it  was  held  that, 
though  in  form  an  action  for  libel,  it  was  essentially,  in  princi- 
ple, like  an  action  for  a  malicious  prosecution— that  proof  of 
the  want  of  probable  cause  was  necessary.  If  a  person  had 
sent  a  remonstrance  to  the  board  of  commissioners,  against  the 
employment  of  the  plaintiff,  containing  the  same  charge  which 
the  defendant  made  before  the  board,  the  remonstrant  would 
have  occupied  a  position  similar  to  that  of  the  defendant  in 
Howard  agt.  Thompson ;  and  certainly  the  defendant  in  this 
case,  for  what  was  said  by  him  at  the  deliberations  of  the  board, 
where  he  was  acting  in  the  capacity  of  a  public  officer,  comes 
as  fully  within  the  reason  of  the  rule. 

The  complaint  here  does  not  aver,  in  so  many  words,  that 
there  was  a  want  of  probable  cause,  but  I  think  it  sufficiently 
shows  it.  As  before  stated,  it  alleges  that  the  plaintiff  was  not 
the  author  of  the  caricature,  and  had  no  complicity  therein. 
This,  I  think,  is  all  that  the  plaintiff  should  be  required  to 
prove,  in  such  a  case,  to  make  out  prima  facie  the  want  of  pro- 
bable cause.  In  ordinary  cases  of  prosecution,  complaints,  or 
petitions,  whether  made  to  judicial  tribunals  or  to  public  offi- 
cers, the  party  who  institutes  the  proceeding,  necessarily  lays 
before  the  body  or  officer  the  facts  or  circumstances  upon 
which  he  rests  his  charge,  to  satisfy  or  convince  the  authority 
he  addresses  that  a  case  exists  demanding  its  interference  or 
action.  The  accused  is  thus  advised  of  what  is  relied  upon  to 
maintain  the  accusation  against  him,  and  may  give  such  expla- 
nation of  the  circumstances,  or  submit  such  proof  in  connection 
with  them,  as  will  show  that  the  defendant  acted  without  rea- 
sonable grounds  of  suspicion.  But  in  this  case,  the  defendant, 
before  a  public  body  of  which  he  was  a  member,  made  a  posi- 
tive charge  of  a  venr  grave  nature  against  the  plaintiff,  with- 
out affording  the  slightest  clue  as  to  the  facts  and  circumstances 
upon  which  he  relied  for  the  truth  of  his  assertion.  lie  stated 
that  he  knew  that  the  plaintiff  was  the  author  of  the  caricature, 
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•without  stating  how,  or  upon  what,  his  knowledge  was  founded, 
and  all,  I  apprehend,  that  the  accused  party  can  do  in  such  a 
case,  is  to  go  upon  the  stand,  and  swear  that  he  was  not  the 
author,  and  knew  nothing  about  the  making  or  publication  of 
the  caricature ;  and  if,  after  such  proof  is  submitted,  the  defend- 
ant can  furnish  no  explanation  of  the  grounds,  facts,  or  reasons 
which  induced  him  to  make  so  positive  a  charge,  the  plain  in- 
ference must  be  that  he  has  none  to  offer,  and  that  it  was  made 
without  any  cause  whatever.  Such  a  state  of  facts  would,  in 
my  judgment,  be  ample  evidence  of  want  of  probable  cause. 

'Judgment  must,  therefore,  be  given  for  the  plaintiff  upon 
the  demurrer. 


NEW-YORK  COMMON  PLEAS. 

JACOB  D.  C.  OUTWATER  agt.  THE  MAYOR,  &c.,  OF  THE  CITY 
OF  NEW-YORK. 

The/F/tt  section  of  the  act  of  1859,  (Laws  1859,  p.  1127),  authorizing  the  comp- 
troller of  the  city  of  New- York  to  take  all  proper  and  necessary  means  to  open 
and  Teverse  any  judgments  against  the  city,  which  he  shall  have  reason  to 
believe  was  obtained  by  collusion  or  founded  in  fraud,  is  not  unconstitutional. 

An  affidavit  of  the  comptroller,  that  he  has  reason  to  believe  that  the  judgments 
were  obtained  by  collusion  and  fraud,  is  not  of  itself  sufficient  to  entitle  him 
to  have  the  judgments  opened  or  reversed.  It  is  sufficient,  however,  to  en- 
title him,  on  application  to  the  court,  to  ''take  all  proper  and  necessary 
means  to  have  them  opened  or  reversed ;"  but  it  rests  in  the  sound  discretion 
of  the  court  whether  the  application  will  bo  granted  or  not.  (This  case,  and 
the  three  following,  were  judgments  obtained  against  the  city  upon  report  of  sole 
referees,  and  were  severally  set  aside,  and  new  trials  ordered,  upon  tJie  facts  dis- 
closed in  the  respective  cases.) 

New -York,  Special  Term,  April,  1860. 

WILLIAM  CURTIS  NOTES,  for  comptroller. 

DALT,  F.  J.  It  is  objected  to  this  motion,  that  the  fifth 
section  of  the  act,  (Laws  ofISo$,p.  1127),  under  which  it  is 
made,  is  unconstitutional.  The  constitution  declares  (Art.  3, 
§  1C,)  that  "no  private  or  local  bill,  which  may  be  passed  by 
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the  legislature,  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title."  The  title  of  the  act  in  ques- 
tion is,  "An  Act  to  Authorize  the  Supervisors  of  the  City  and 
County  of  New-York  to  raise  Money  by  Tax."  The  first  and 
second  sections  authorize  the  supervisors  to  raise  a  specified 
sum  by  tax,  to  be  applied  to  certain  objects  and  purposes 
which  are  named  in  the  act.  The  third  section  authorizes 
them  to  direct  the  comptroller  to  issue  revenue  bonds  to  an 
amount  sufficient  to  pay  any  judgment  obtained  against  the 
city,  other  than  those  mentioned  and  provided  for  in  tho 
second  section,  and  to  satisfy  claims  of  members  of  the  police 
force  for  back  pay,  or  arrearages  of  salary,  and  to  raise  by  tax 
the  next  succeeding  year — that  is,  in  1860 — a  sum  sufficient 
for  the  redemption  of  the  above-mentioned  bonds,  with  inter- 
est; and  ihe  fifth  section,  the  one  in  question,  authorizes  the 
comptroller  to  take  all  proper  and  necessary  means  to  open 
and  reverse  any  judgments  against  the  city,  which  he  shall 
have  reason  to  believe  was  obtained  by  collusion  or  founded 
in  fraud,  and  for  that  purpose  to  use  the  name  of  the  defend- 
ants, and  to  employ  counsel. 

I  think  the  fifth  section  comes  clearly  within  the  subject  of 
the  act,  as  expressed  in  its  title.  The  amount  of  the  revenue 
bonds,  and  the  amount  of  the  tax  to  be  raised  by  their  re- 
demption, will  depend  upon  the  amount  of  the  judgments  to 
be  paid;  and  if  any  of  those  judgments  should  be  reversed, 
and  judgment  given  for  the  city ;  or  if  any  of  them  should  be 
reduced  in  amount,  through  the  steps  which  the  comptroller 
is  authorized  to  take  by  this  section  ;  the  amount  for  which 
revenue  bonds  are  to  be  issued,  or  at  least  the  amount  to  be 
raised  by  tax,  in  1860,  for  their  redemption,  will  be  proportion- 
ably  lessened.  A  proviso,  therefore,  in  an  act  authorizing  the 
supervisors  to  raise  money  by  tax,  which  contemplates  the  pos- 
sible reduction  of  the  amount  to  meet  which  the  tax  is  to  be 
imposed,  is  as  much  a  part  of  the  subject  of  the  act,  indicated 
by  the  title,  as  any  other  part  of  it.  If  the  act  had  named  the 
sum  which  was  to  be  raised  to  meet  the  claims  of  the  police 
force,  and  the  judgments  referred  to,  there  might  bo  some 
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doubt ;  but,  as  it  is  left  to  tlie  supervisors  to  ascertain  the 
amount  for  which  it  will  be  necessary  to  issue  revenue  bonds, 
as  well  as  the  amount  necessary  for  their  redemption,  and  as  the 
obligations  for  which  provision  is  to  be  made,  may  be  reduced 
through  the  means  which  the  comptroller,  by  this  section,  is 
authorized  to  take,  it  is  very  clear  to  my  mind  that  this  provision 
appertains  to,  and  forms  a  part  of,  the  whole  subject  of  the  act. 

An  affidavit  of  the  comptroller,  that  he  has  reason  to  believe 
that  the  judgments  were  obtained  by  collusion  and  fraud,  is 
not  of  itself  sufficient  to  eutitle  him  to  have  the  judgments 
Opened  or  reversed.  His  belief,  in  that  respect,  shown  to  the 
court,  is  sufficient  to  entitle  him,  in  the  language  of  the  act, 
to  "  take  all  proper  and  necessary  means  to  have  them  opened 
or  reversed,"  but  it  rests  in  the  sound  discretion  of  the  court 
whether  the  application  will  be  granted  or  not. 

The  judgment  in  this  case  was  for  damages  arising  from  the 
settlement  and  cracking  of  the  plaintiff's  buildings,  the  referee 
finding  that  the  foundations  were  weakened  by  water  flowing 
into  the  cellars  of  the  buildings  from  one  of  the  city  sewers — 
the  mouth  of  the  sewer  being  obstructed.  The  case,  which 
was  eminently  one  to  be  tried  by  a  j  ury,  was  referred,  by  the 
written  consent  of  the  corporation  counsel,  to  a  single  referee. 
The  only  witness  who  testified  that  the  buildings  settled  and 
cracked,  in  consequence  of  the  water  flowing  into  the  cellar 
from  the  sewer,  was  the  plaintiff  himself.  A  builder  was 
called  to  prove  the  damages,  whose  testimony  is  embraced  in 
four  lines — that  he  had  examined  the  buildings,  and  that  it 
would  cost  all  of  five  thousand  dollars  to  put  them  in  the  same 
condition,  as  nearly  as  may  be,  as  they  were  in  before  the  wa- 
ter came  in.  The  counsel  of  the  corporation  was  not  present 
at  the  hearing  before  the  referee,  but  one  of  his  assistants  acted 
in  his  stead.  No  witnesses  were  called  on  behalf  of  the  city. 
No  examination  of  the  buildings,  on  the  part  of  the  city,  either 
as  to  the  cause  of  the  injury  or  as  to  the  extent  of  the  damage, 
appears  to  have  been  made ;  for,  I  take  it,  from  the  diligence 
shown  in  procuring  affidavits  to  resist  this  motion,  that  if  it  had 
been  the  fact  it  would  have  been  shown.  The  builder  was  not 
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asked  by  the  assistant  of  the  corporation  counsel  whether  he 
made  any  estimate  of  the  damage,  and  of  the  cost  and  expense 
of  putting  the  buildings  in  the  same  condition  as  before,  as 
near  as  might  be ;  or  how  he  arrived  at  the  sum  of  five  thou- 
sand dollars,  whether  it  was  a  mere  general  guess,  or  founded 
upon  a  positive  and  accurate  estimate,  such  as  it  might  bo  pre- 
sumed he  would  carefully  make  if  about  to  enter  into  a  con- 
tract to  restore  the  buildings,  as  far  as  possible,  to  their  former 
condition :  and  upon  the  loose,  general  testimony  of  this  builder, 
and  the  testimony  of  the  plaintiff  as  to  the  cause  of  action,  the 
case  was  submitted,  on  the  part  of  the  city,  to  the  referee,  who 
gave  judgment  for  the  whole  amount  claimed  in  the  complaint 
—that  is,  $5,000. 

The  comptroller  swears  thai  he  knows  that  he  will  be  able 
to  prove,  if  a  new  trial  is  granted,  that  the  houses  were  built 
cheap,  for  tenement  houses,  upon  made  soil,  recently  filled  in 
from  the  waters  of  the  East  river,  and  were  liable  to  settle  and 
crack ;  that  other  buildings  in  the  same  neighborhood  have 
also  settled  and  the  walls  cracked,  arising  principally  from  the 
character  of  the  newly  made  soil  upon  which  they  were  erected. 
And  this  fact,  certainly  a  very  important  one,  is  neither  con- 
troverted nor  questioned  in  the  affidavits  made  on  behalf  of 
the  plaintiff.  The  comptroller  further  swears  that  he  knows 
that  he  will  be  able  to  prove  that  the  damages  sustained  by 
the  plaintiff,  in  reference  to  the  buildings,  did  not  exceed  $500 ; 
that  he  has  caused  them  to  be  examined  by  competent  build- 
ers, to  ascertain  the  amount  of  the  actual  damage  sustained  by 
the  plaintiff — and  will  be  enabled  to  show  that  the  principal 
damage  was  done  to  the  rear  walls ;  that  no  other  damag*  of 
any  importance  was  done  to  the  property ;  that  the  whole 
damage  does  not  exceed  the  sum  before  mentioned,  and  that 
such  builders  offer  to  rebuild  the  entire  rear  walls  for  the  sum 
of  $1,000,  and  completely  restore  the  plaintiff's  property  to  its 
former  condition. 

The  plaintiff  swears  that  he  met  the  persons  sent  by  the 
'comptroller;  that  they  only  examined  the  outside  of  the 
houses,  and  did  not  go  through  thorn,  or  examine  the  side 
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walls ;  and  that  he  proposed  to  show  them  other  damages  or 
injuries,  which  they  declined  to  examine ;  that  the  damages 
are  not  confined  to  the  rear  walls,  but  that  all  the  walls  of  all 
the  houses  are  injured.  He  has  also  submitted  the  affidavits 
of  four  builders,  who  swear  that  they  have  examined  the  build- 
ings, and  that  it  will  cost  five  thousand  dollars  to  replace  the 
damage  done  to  them  by  the  overflow  of  the  sewer ;  but  this 
testimony  is  of  the  same  general  character  as  that  of  the  builder 
who  testified  on  the  trial.  It  does  not  appear  that  any  one  of 
them  made  any  estimate  of  the  actual  cost  and  expense,  nor 
do  they  show  how  they  reach  a  sum  expressed  in  round  num- 
bers at  five  thousand  dollars.  The  plaintiff  and  his  attorney 
also  swear  that  the  judgment  was  not  obtained  by  collusion, 
and  is  not  founded  in  fraud ;  but  was  fairly  recovered. 

I  think,  upon  the  facts  here  presented,  that  we  are  called 
upon  to  open  the  judgment,  and  order  a  new  trial.  The  dis- 
cretion with  which  courts  are  clothed  to  order  new  trials,  is 
very  well  expressed  by  Mr.  Graham,  after  a  full  review  of  the 
authorities : — "Error,"  he  says,  "is  the  strict  right  of  the  party 
relying  upon  the  legal  conviction  of  the  court ;  but  motions  to 
avoid  verdicts  take  a  wider  range,  and  are,  for  the  most  part, 
addressed  to  the  discretion  of  the  j  udge,  upon  the  equity  and 
conscience  of  the  case."  (Graham  on  New  Trials,  \sted.} 

In  view  of  the  facts  submitted  on  the  part  of  the  comptroller, 
and  of  the  manner  in  which  the  case  was  defended,  I  think 
we  are  called  upon  to  interpose  for  the  protection  of  the  inter- 
est of  the  city,  and  I  shall  therefore  direct  that  the  judgment 

be  set  aside  and  a  new  trial  ordered. 

• 

WILLIAM  JOYCE  agt.  THE  MAYOR,  &c. 
JOHN  KELLY  agt.  THE  MAYOR,  &c. 
CHARLES  BRUSH  agt.  THE  MAYOR,  &c 

All  the  questions  of  Jaw  involved  in  the  respective  motions 
made  in  those  causes,  have  been  decided  in  the  preceding  case 
of  Outwater  agt.  The  Jfayor,  &c.\  and  the  same  decision  will 
be  rendered  here. 
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ACTION.  "When  plaintiff  claiming  the  contract  price  of  an  article,  bound 

to  show  performance  on  his  part,  to  sustain  his  action 53 

When,  in  an  action  for  damages  for  injuries  caused  equally  by  the 
negligence  of  the  drivers  of  two  respective  teams,  which  came  in 
collision,  the  plaintiff  as  a  passenger  entitled  to  recover 1C5 

An  action  for  a  penalty  by  reason  of  a  violation  of  the  tire  laws  of  a 
city,  is  one  which  must  be  tried  by  a  jury,  unless  by  consent  of 
parties 181 

When  an  action  may  be  maintained  by  the  holder,  on  an  order  paya- 
ble in  goods,  although  the  order  was  not  transferable  in  law  by 
indorsement,  but  only  in  equity 266 

"When  the  plaintiff  in  an  action  against  the  guarantor  of  a  promissory 
note,  was  held  not  to  have  first  prosecuted  the  maker  in  good 
faith,  so  as  to  sustain  an  action  against  the  guarantor 283 

\Vhuii  an  action  brought  to  recover  a  penalty  under  §g  13  and  14  of 
the  prohibitory  liquor  law  of  1857,  may  be  brought  in  the  indi- 
vidual names  of  the  commissioners  of  excise 302 

The  statutes  of  1847  and  1849,  giving  an  action  for  causing  death, 
were  intended  to  regulate  the  conduct  of  corporations,  their 
ageuts,  engineers,  &c.,  and  of  other  persons,  while  operating  or 
being  in  this  state  only.  Our  courts  have  no  jurisdiction  of  such 
cases  which  occur  out  of  this  state 335 

The  New  Y«rk  and  New-Haven  Railroad  Company,  held,  not  liable 
in  an  action  on  the  case  for  the  fraud  of  Schuyler,  in  inducing  a 
loan  upon  the  faith  of  the  false  and  fraudulent  certificates  of  stock 
issued  by  him 419 

The  representatives  of  a  deceased  executor,  leaving  assets  in  his  hands 
belonging  to  the  estate  he  represented,  are  not  liable  to  a  com- 
mon law  action  for  such  assets 438 

"When  an  action  between  same  parties,  ponding  in  another  court,  no 
ground  for  staying  proceedings  in  present  action 60S 

In  order  to  maintain  an  action  for  malicious  prosecution,  it  is  noces- 

VOL.  XVIJI.  37 
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sary  that  the  complaint  should  show  that  the  alleged  malicious 

prosecution  has  been  legally  and  finally  terminated 529 

ACTION.     "When  a  specific  performance  of  a  contract  will  be  refused,  and 

the  parties  left  to  their  remedy  by  action  for  its  violation 534 

ADJOURNMENTS.  Adjournments  on  a  reference,  not  formally  made  from 
day  to  day,  or  from  one  hearing  to  another,  do  not  amount  to 
such  an  irregularity  as  will  void  the  proceedings 1 

ADMIRALTY.     Liability  and  duty  of  a  propeller  in  passing  a  tow-boat  with 

barges  attached 20 

What  constitutes  a  delivery  of  goods,  so  as  to  part  with  the  lien  for 
the  freight 25 

What  is  considered  a  settled  rule  of  navigation,  where  two  sailing  ves- 
sels are  approaching  each  other  on  opposite  tackg 136 

A  master  of  a  vessel  is  quasi  agent  of  both  parties — owner  or  con- 
signee of  the  cargo,  and  the  owner  of  the  vessel.  When  his  acts 
should,  be  indulgently  considered ' 141 

When  the  shipper  of  a  cargo  of  lard  in  hot  weather,  takes  the  risk  of 
loss  by  melting,  &c 166 

When  the  U.  S.  court  will  not  disturb,  on  appeal,  a  question  of  fact.   185 

When,  in  an  action  inpersonam}  accounts  between  the  parties,  as  mas- 
ter and  owner  of  a  vessel,  comprise  the  subject  of  the  suit,  it  is  a 

proper  case  for  a  reference  to  a  commissioner 238 

The  extent  of  a  master's  lien  and  interest  to  the  freight  money  earned  by 

the  vessel,  and  how  such  lien  discharged 276 

In  claims  for  salvage,  the  courts  look  to  the  nature  and  character  of 
the  service,  the  time  consumed,  and  the  peril  involved,  &c.  A 
moiety  of  a  vessel  saved,  is  the  extreme  limit 319 

When  bills  of  sales  of  steamships,  absolute  on  their  face,  but  in  fact 
given  as  security  for  a  usurious  loan  of  money,  held  to  be  void, 
and  the  vessels  ordered  to  be  delivered  up 322 

The  liability  of  a  ship  in  the  stowage  of  a  new  article  of  merchandise — 

the  consequences  of  blending  grain  in  the  discharge  of  a  ship. . .   328 

The  rules  of  law  for  the  government  of  steamers  in  respect  to  a  look- 
out, and  the  duty  of  sailing  vessels  stated  and  applied  in  a  case 
of  collision 482,  526 


ADVERTISEMENT.  When  the  advertisement  of  sale  of  premises  in  par- 
tition, not  affected  by  the  addition  of  other  parties,  on  the  death 
of  an  original  party „ 458 

AFFIDAVIT.  What  affidavit  of  merits  necessary,  to  open  a  judgment  en- 
tered by  default 347 
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AMENDMENT.  Where  an  order  of  arrest  is  set  aside  on  the  ground  that 
the  complaint  shows  a  cause  of  action  for  damages  in  taking  and 
carrying  away  personal  property,  instead  of  a  cause  of  action  to 
recover  possession  of  personal  property,  the  complaint  will  not 
be  amended  where  no  basis  is  laid  for  it 94 

When  a  party  allowed  to  amend  of  course,  he  may  serve  an  amended 
answer  or  complaint,  containing  an  entire  new  and  different  de- 
fence, or  cause  of  action 272 

Referees  have  no  power  to  allow  amendments  to  pleadings,  under  § 
173  of  the  Code.  Their  power  of  amendment  is  confined  to  im- 
material variances,  arising  on  the  trial,  under  §§  169  and  170  of 
the  Code , 506 

ANSWER.  Where  summons  and  complaint  served  on  one  joint  debtor 
(co-partner)  only,  the  other  has  a  right  to  appear  and  put  in  an 
answer,  although  an  infant 10 

Where  the  answer  is  sufficient  tojbar  the  action,  which  is  sustained 
on  demurrer,  the  judgment  should  be  a  dismissal  of  the  complaint, 
and  final,  although  there  may  be  issues  of  fact  joined  in  the 
cause 79 

Where  the  matter  stated  in  the  answer  constitutes  a  partial  defence, 
and  judgment  for  defendant  on  demurrer,  with  leave  to  plaintiff 
to  withdraw  the  demurrer  in  twenty  days,  on  payment  of  costs, 
the  decision  should  stand  as  an  order  overruling  the  demurrer. 
It  is  irregular  to  enter  judgment  for  costs 79 

An  answer  may  contain  matter  as  a  defence,  which  will  not  consti- 
tute a  bar,  and  a  demurrer  for  that  cause  will  be  overruled. ...  79 

Answer  will  be  stricken  out  where  the  defendant  has  recovered  a  judg- 
ment in  another  court,  which  would  be  a  bar  to  the  same  matter 
contained  in  the  answer 123 

Where,  in  an  action  for  taking  and  converting  personal  property,  the 
defendant  relies  upon  a  former  levy  made  by  the  sheriff,  who  is 
also  a  defendant,  he  must  set  up  the  special  facts  connected  with 
it  in  his  answer 144 

In  an  answer  against  husband  and  wife,  concerning  the  separate 
estate  of  the  wife,  she  may  now  answer  separately,  of  course, 
and  without  application  to  the  court 147 

A  whole  answer  or  defence  will  not  be  struck  out  for  redundancy. . .  240 

When  an  answer,  separate  denial,  or  defence,  containing  redundant 
matter,  may  be  stricken  out.  The  rule  stated  in  reference  to  ex- 
ceptions to,  and  striking  out  irrelevant  and  redundant  matter  iu 
answers  or  separate  defences 240 

When  the  answer  sufficiently  raises  an  exception  to  sustain  an  ap- 
peal   267 

When  defendant  allowed  to  amend  of  course,  he  may  serve  an  amend- 
ed answer  containing  an  entire  flew  and  different  defence 272 
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ANSWER.  When  an  answer,  setting  up  the  defence  of  a  failure  of  con- 
sideration of  the  note  in  suit,  considered,  on  demurrer,  no  de- 
fence   321 

A  part  of  an  entire  demand,  arising  upon  a  promissory  note,  may  be 
admitted  by  the  answer,  and  the  order  mado  under  §  244  of  the 
Code,  to  satisfy  the  same,  may  be  enforced  as  a  judgment 411 

APPEAL.    No  ex  parts  order  to  stay  proceedings  on  appeal  beyond  twenty 

days  can  be  made  by  a  judge  at  chambers 163 

When  the  U".  S.  Court  will  not  disturb,  on  appeal,  a  question  of  fact.  185 

By  the  2lOth  section  of  the  Code,  the  undertaking,  in  order  to  operate 
as  a  stay,  must  be  filed  and  served  with  the  notice  of  appeal — 
not  afterwards 261 

When  the  answer  sufficiently  raises  the  exception  to  sustain  an  ap- 
peal   267 

An  order  of  special  term,  denying  a  motion  to  dismiss  the  complaint, 
on  the  ground  that  no  security  for  costs  had  been  filed,  is  not 
appealable 275 

When  decisions  by  justices  of  the  peace,  on  questions  of  fact,  conclu- 
sive   285 

After  the  time,  provided  by  §  332  of  the  Code,  for  bringing  an  appeal 
from  the  special  to  the  general  term  has  elapsed,  the  court,  but 
not  a  judge  at  chambers,  may,  in  its  discretion,  grant  leave  to 
the  party,  under  §  174,  to  bring  the  appeal 324 

When,  on  appeal  from  a  justice's  judgment  for  a  penalty  given  by 
the  excise  law,  a  repeal  of  the  statute  giving  the  penalty,  pend- 
ing the  appeal,  does  not  affect  the  justice's  judgment 331 

What  questions  or  objections,  which  were  not  raised  before  the  jus- 
tice, will  not  be  considered  on  appeal 331 

When  the  county  court,  on  appeal  from  a  justice's  judgment,  bound  to 
hear  and  determine  a  motion  for  a  new  trial  for  error  in  fact,  as 
well  as  the  appeal  upon  the  merits 454 

APPEARANCE.  Where  summons  and  complaint  served  on  one  joint- 
debtor  (co-partner)  only,  the  other  has  a  right  to  appear  and  put 

in  an  answer,  although  an  infant 10 

When,  by  appearance,  libelants  in  U.  S.  Court  waive  their  claim  to  a 
stipulation,  by  the  defendants,  for  the  costs  in  the  cause 47 

ARBEST.  When  execution  against  the  person  may  be  issued,  without  ap- 
plication to  the  court 45 

An  order  of  arrest  will  be  set  aside,  where  the  complaint  claims  a 
certaiu  sum  as  relief,  although  it  alleges  a  cause  of  action  for 
taking  and  carrying  away  personal  property 94 

On  habeas  corpus  for  the  discharge  of  a  defendant  from  arrest,  the 
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court  must  determine  the  case  upon  tho  testimony  taken  before 

the  committing  magistrate  179 

ARREST.  A  person  arrested  for  intoxication  in  a  public  place,  under 
the  prohibitory  liquor  law  of  1857,  has  a  right  to  give  bail  for 
his  appearance  to  be  tried  at  the  oyor  and  tenniner,  or  sessions.  288 
In  order  to  justify  the  arrest  of  a  defendant,  on  execution  issued  upon 
a  judgment  obtained  against  him  in  a  district  (justice's)  court  in 
the  city  of  New- York,  the  justice  must  state  in  tho  judgment, 
and  enter  it  in  his  docket,  that  the  defendant  is  subject  to  arrest 

and  imprisonment 400 

"When  an  execution  against  the  person  of  a  defendant  can,  and  can- 
not bo  issued,  in  an  action  on  contract 469 

ASSESSMENTS.  Where  tho  street  commissioner  of  the  city  of  New-York 
falsely  certifies  the  rates  at  which  work  is  done  under  a  contract 
for  the  corporation,  the  assessment  will  be  set  aside  and  a  new 
one  ordered 460 


ASSIGNMENT.  On  no  ground  can  an  assignment  of  all  tho  property  of 
the  firm,  for  the  benefit  of  creditors,  creating  a  trust  and  giving 
preferences,  be  sustained,  when  made  by  a  portion  of  the  mem- 
bers of  a  partnership,  without  the  concurrence  and  consent  of  the 
other  acting  partners 442 

ATTACHMENT.  What  amounts  to  a  discharge  of  non-resident  insolvent 
debtors,  under  the  Concordat  in  France,  and  the  efl'ect,  upon 
French  creditors,  of  an  attachment  here  upon  property  of  the  in- 
solvent debtor 16 

An  attachment  against  property  of  a  foreign  corporation  here,  cannot 
be  sustained  where  the  plaintiff  is  a  non-resident,  and  the  con- 
tract, the  breach  of  which  constitutes  the  plaintiff's  claim,  was 
made  out  of  the  state,  or  where  the  cause  of  action  was  an  award 
made  out  of  this  state 218,  412 

ATTORNEY.  When  settlement  with  the  party,  does  not  affect  attorney's 

lien  for  costs 158 

An  attorney  who  serves  the  summons  in  a  cause  in  a  justice's  court, 

cannot  act  as  counsel  on  the  trial 279 

When  a  party  or  attorney,  in  disregard  of  a  stipulation  in  the  cause, 

will  have  all  their  proceedings  set  aside  as  irregular.,  with  costs.  314 

When  a  judgment  against  the  city  of  New- York  may  be  opened,  on 
the  ground  of  relief  to  a  client  from  the  result  of  gross  negligence 
by  his  attorney 642 
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ILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  A  promissory 
note  made  and  delivered  for  the  purpose  of  assisting  to  form  a 
mutual  insurance  company  under  the  act  of  1849,  is  absolute  and 
payable,  without  any  assessment 150,  151 

An  action  on  a  premium  note,  given  after  the  organization  of  a  mutual 
insurance  company,  cannot  be  maintained,  except  to  pay  for  losses, 
and  after  assessment  made 161 

When  an  order  for  the  payment  of  an  indebtedness  in  goods,  may  be 

transferred  by  indorsement  in  equity,  but  not  at  law 265 

When  plaintiff  in  an  action  against  the  guarantor  of  a  promissory  note, 
was  held  not  to  have  first  prosecuted  the  maker  in  good  faith,  so 
as  to  sustain  an  action  against  the  guarantor 282 

When  an  answer,  setting  up  the  defence  of  a  failure  of  consideration 

of  the  note  in  suit,  considered  on  demurrer  no  defence 321 

BONDS.     State  internal  improvement  bonds,  and  railroad  bonds,  are  negoti- 
able securities,  the  title  to  which  will  pass  by  delivery 186 

When  a  railroad  company  may  issue  their  bonds  as  security  for  bor- 
rowed money 374 


C 


'AUSE  OF  ACTION.  An  action  by  a  judgment-creditor  to  set  aside,  as 
fraudulent  and  void,  several  and  separate  conveyances  of  real  es- 
tate made  to  different  grantees  by  the  defendant,  contains  but 
one  cause  of  action,  and  the  several  grantees  are  proper  parties 
defendants 106 

When  an  action  may  be  maintained  by  the  holder,  on  an  order  paya- 
ble in  goods,  although  the  order  not  transferable  in  law  by  in- 
dorsement, but  only  in  equity 265 

What  constitutes  a  cause  of  action  against  the  drawees  of  a  bill  of  ex- 
change who  refuse  to  accept,  as  being  a  promise  made  to  a  third 
person  for  a  fixed  consideration 330 

COMMISSION.     A  commission  is  not  authorized  to  examine  a  party  as  a 

witness  on  a  special  motion 159 

COMMISSIONERS  OF  HIGHWAYS.    Their  powers  and  duties,  in  refer- 
ence to  the  discontinuance  of  roads 70 

COMMISSIONERS  OF  RECORDS.     It  \3  not  necessary  that  all  the  com- 
missioners of  records  (city  of  New-York)  should  sign  the  certi- 
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ficates  given  for  amounts  due  upon  contracts — a  majority  is 
sufficient 152 

COMMISSIONERS  OF  RECORDS.    Where  relators  claimed,  and  the  writ 

Of  mandamus  demanded,  too  much  of  the  commissioners 152 

COMPLAINT.  Where  a  complaint  alleges  a  cause  of  action  for  wrong- 
fully taking  and  carrying  away  personal  property,  and  demands 
relief  for  a  judgment  of  $1,500,  besides  costs,  the  action  is  for 
damages  only 94 

An  order  of  arrest  cannot  be  sustained  on  such  a  complaint  under  sub. 

3  of  §  179  of  the  Code 94 

An  amendment  of  such  a  complaint  will  not  be  allowed,  where  no 

basis  is  laid  for  it 94 

When  plaintift"  may  recover  where  the  complaint  alleges  a  joint  con- 
tract, but  the  proof  shows  that  a  portion  only  of  the  defendants 
made  the  contract — the  latter  being  liable 108 

In  an  action  for  work  and  labor,  where  there  is  a  special  contract  be- 
tween the  parties,  if  not  completed  or  executed,  the  plaintiff 
should  state  it,  or  refer  to  it  in  his  complaint 235 

When  a  plaintiff  allowed  to  amend  of  course,  he  may  serve  an  amended 

complaint,  containing  an  entire  new  and  different  cause  of  action .  272 

A  plaintiff  need  not  aver,  in  his  complaint,  any  fact  not  necessary  to 
be  proved  on  the  trial ;  and,  where  the  plaintiffs  are  a  corporation, 
they  need  not  allege  or  refer  to  the  act  of  their  incorporation . . .  308 

In  an  action  brought  by  a  receiver,  it  is  necessary  to  state,  hi  the  com- 
plaint, the  time  and  mode  of  his  appointment,  so  that  issue  may 
be  taken  on  such  facts 326 

What  constitutes  a  cause  of  action  against  the  drawees  of  a  bill  of 
exchange  who  refuse  to  accept,  as  being  a  promise  made  to  a  third 
person  for  a  fixed  consideration 330 

In  order  to  maintain  an  action  for  malicious  prosecution,  it  is  neces- 
sary that  the  complaint  should  show  that  the  alleged  malicious 
prosecution  has  been  legally  and  finally  terminated 629 

When  allegations  in  the  complaint,  that  assignment  for  the  benefit 
of  creditors  is  fraudulent  and  void,  Ac.,  considered  sufficiently 
definite  and  certain 530 

When  supplemental  complaint  authorized  to  continue  an  action  for 
the  foreclosure  of  a  mortgage  in  the  name  of  a  new  special  re- 
ceiver as  plaintiff,  in  the  place  of  the  original  plaintiff,  as  special 
receiver,  deceased 546 

CONSTITUTIONAL  LAW.  The  5th  section  of  the  act  of  1859,  (Laws  1859, 
p.  1127),  authorizing  the  comptroller  of  the  city  of  New-York  to 
open  and  reverse  judgments  against  the  city,  held,  not  to  be  un- 
constitutional   9".  572 
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CONTRACT.    "When  plaintiff  claiming  the  contract  price  of  an  article,  bound 

to  show  performance  of  the  contract  on  his  part,  to  sustain  his 
action t . .     58 

Construction  of  a  written  contract,  as  to  independent  agreement. ...     58 

When  plaintiff  may  recover  where  the  complaint  alleges  a  joint  con- 
tract, but  the  proof  shows  that  a  portion  only  of  the  defendants 
made  the  contract — the  latter  being  liable 108 

It  is  not  necessary  that  all  the  commissioners  of  records  (city  of  New- 
Tork,)  should  sign  the  certificates  given  for  amounts  due  upon 
contracts — a  majority  is  sufficient 152 

Construction  of  an  agreement  to  fit  up  a  steamboat,  for  the  purpose  of 
trading  on  the  Pacific  coast  and  rivers 191 

In  an  action  for  work  and  labor,  where  there  is  a  special  contract  be- 
tween the  parties,  if  not  completed  or  executed,  the  plaintiff 
should  state  it,  or  refer  to  it  in  his  complaint 235 

A  contract  made  hi  violation  of  the  requirements  of  the  12th  section, 
of  the  act  of  1853,  amending  the  charter  of  the  city  of  New- York, 
establishing  a  system  by  which  all  work  to  be  performtd  for  the 
city,  which  shall  amount  to  more  than  $250,  shall  be  subjected 
to  public  competition  and  given  to  the  lowest  bidder,  is  null  and 
void 343 

If  a  contract  be  made  with  a  married  woman,  the  contracting  party 
takes  it  subject  to  the  legal  disabilities,  and  must  rely  either  upon 
her  separate  property,  and  the  facts  necessary  to  charge  it,  or 
the  liability  of  the  husband  founded  on  his  supposed  assent. ...  371 

"What  evidence  properly  admissible,  in  defence  of  an  action  for  a  breach 
of  an  executory  contract  for  the  purchase  of  shares  of  stock  of 
an  incorporated  company 383 

What  clauses  in  an  article  of  agreement  for  the  payment  of  money, 
and  to  perform  certain  services,  considered  independent,  and  not 
dependent,  one  upon  the  other 431 

"When  a  specific  performance  of  a  contract  will  be  refused,  and  the 

parties  left  to  their  remedy  by  action  for  its  violation 534 


CORPORATIONS.  Construction  of  a  will  in  reference  to  the  claim  of  prop- 
erty here,  by  a  foreign  municipal  corporation,  as  devisee 125 

Liability  of  a  municipal  corporation,  for  injuries  caused  by  neglect  to 

keep  the  streets  in  repair 1C!) 

The  capital  stock  of  banking  incorporations  in  this  state,  which  is  in- 
vested in  stocks  of  the  United  States,  is  liable  to  taxation 245 

Plaintiffs,  being  a  corporation,  need  not  allege  in  their  complaint,  or 

refer  to  the  act  of  their  incorporation 308 

The  statutes  of  1847  and  1849,  giving  an  action  for  causing  death, 
were  intended  to  regulate  the  conduct  of  corporations,  then- 
agents,  engineers,  &c.,  and  other  persons,  wliile  operating  or  be- 
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ing  in  this  state  only.    Our  courts  havo  no  jurisdiction  of  such 

cases,  which  occur  out  of  this  state 335 

CORPORATIONS.  A  contract  made  in  violation  of  tho  requirements  of  tho 
12th  section  of  tho  act  of  1853,  amending  tho  charter  of  the  city 
of  New- York,  establishing  a  system  by  which  all  work  to  be  per- 
formed for  the  city,  which  shall  amount  to  more  than  $250,  shall 
bo  subjected  to  public  competition  and  given  to  the  lowest  bid- 
der, is  null  and  void 343 

"When  a  railroad  company  may  issue  their  bonds  as  security  for  bor- 
rowed money 374 

Tho  New- York  and  New-Haven  Railroad  Company,  held,  not  liable 
in  au  action  on  the  case  for  the  fraud  of  Schuyler,  in  inducing  a 
loan  upon  the  faith  of  tho  false  and  fraudulent  certificates  of  stock 
issued  by  him 419 

Where  the  street  commissioner  of  the  city  of  New-York  falsely  certi- 
fies the  rates  at  which  work  is  done  under  a  contract  for  the  cor- 
poration, the  assessment  will  be  set  aside,  and  a  new  one  or- 
dered    460 

When  a  judgment  against  the  city  of  New-York  may  be  opened,  on 
the  ground  of  relief  to  a  client  from  the  result  of  gross  negligence 
by  his  attorney 542 

The  5th  section  of  the  act  of  1859,  (Laws  1859,  p.  1127),  authorizing 
the  comptroller  of  the  city  of  New- York  to  make  application  to 
open  and  reverse  judgments  against  the  city,  held,  not  to  be  un- 
constitutional What  statements  in  the  affidavit  of  the  comptrol- 
ler, on  such  application,  deemed  sufficient 97,  213,  572 


COSTS.  When  libelants  in  U.  S.  court  waive  their  claim  to  a  stipulation, 

by  tho  defendants,  for  the  costs  in  the  cause 47 

Where  one  of  several  defendants,  in  an  action  on  contract,  who  an- 
swers separately,  succeeds,  he  cannot  have  his  costs  taxed  of 
course.  The  court  must  award  the  costs 102,  108,  397 

But,  if  the  defendant  does  not  answer  separately,  and  succeeds,  he  is 

entitled  to  costs  of  course 1  OS 

When  settlement  with  the  party,  does  not  affect  attorney's  lien  for 

costs 156 

Witnesses  who  attend  by  request,  are  entitled  to  their  fees  in  two 
causes  between  same  parties 168 

When  tho  finding  of  a  referee,  that  the  plaintiff  recover  costs  as  well 

as  damages,  is  correct,  although  the  damages  are  less  than  $50.  171 

For  all  proceedings  after  notice,  and  before  trial  ($10,)  when  properly 
included  in  the  terms  for  vacating  a  judgment  and  allowing  a  de- 
fence   287 

When  a  party  entitled  to  costs  "  for  all  subsequent  proceedings  before 
trial " — what  costs  allowed  on  a  motion  for  a  new  trial  upon  a 
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case,  or  exceptions  at  the  special  term,  and  -what  amount  allowed 

on  appeal  to  the  general  term,  from  an  order  of  the  special  term, 

granting  or  refusing  a  new  trial 385 

COSTS.    "When  a  married  woman  may  prosecute  as  a  poor  person,  without 

payment  of  costs  of  a  former  suit 466 

"When  a  defendant,  sued  as  a  public  officer,  not  entitled  to  double  costs 

on  appeal  to  the  county  court  from  a  justice's  judgment 468 

"When  an  officer  joins  in  a  plea  or  answer  (does  not  answer  sepa- 
rately) with  a  person  not  entitled  to  double  costs,  he  cannot  be 
allowed  such  costs 481 

Costs  should  be  taxed  according  to  the  fee  bill  in  force  at  the  tune  of 
the  rendition  of  the  last  verdict  in  the  action 385,  532 

COUNTY  COURT.  A  judgment  rendered  before  a  justice  of  the  peace,  after 
filing  a  transcript  in  the  county  clerk's  office,  becomes  a  judgment 
of  the  county  court,  and  leave  of  the  county  court  must  be  ob- 
tained to  prosecute  it 267 

"When  the  county  court,  on  appeal  from  a  justice's  judgment,  bound  to 
hear  and  determine  a  motion  for  a  new  trial  for  error  in  fact,  as 
well  as  the  appeal  upon  the  merits 454 

CRIMINAL  TRIALS.  What  defective  averments  in  an  indictment  may  be 
considered  matters  of  form  merely,  which,  under  the  statutes,  may 
be  disregarded,  as  not  tending  to  the  prejudice  of  the  defend- 
ant— and  which  objections  may  be  taken  before,  but  not  after 
verdict 72 

"When  a  juror,  on  challenge,  held  to  be  impartial  within  the  meaning 
of  the  law  requiring  jurors  to  be  persons  "  of  sound  judgment, 
and  well  informed," 72 

When  the  heat  of  passion  no  excuse  for  the  crime  of  murder 72 

A  request  to  charge  on  the  facts  in  a  criminal  trial,  is  very  properly 

refused  by  the  judge 134 

When  indictment  insufficient  to  sustain  a  verdict  of  assault  and  bat- 
tery with  intent  to  kill 134 

There  is  no  authority  or  power  for  a  subsequent  court  of  oyer  and 
terminer  to  hear  a  motion  for  a  new  trial,  where  the  trial  was  had 
before  a  different  judge  at  a  previous  court,  or  to  nullify  the 
judgments  and  proceedings  of  such  previous  court 350 

On  an  indictment  for  false  pretences,  what  evidence  of  admissions, 

acts,  &c.,  sufficient  to  convict 493 

A  conviction  and  sentence  of  a  person  for  petit  larceny,  does  not  ren- 
der him  an  incompetent  witness  in  any  case 538 
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EED.  A  debtor  must  strictly  observe  any  conditions  affixed  by  a  cred 
itor  to  his  consent  to  a  composition  deed,  where  the  conditions 
are  expressed  in  the  deed.  Manner  and  effect  of  signing  a  com- 
position deed 58 

On  a  motion  to  reform  a  deed,  as  to  the  consideration — when  a  refer- 
ence will  be  ordered  to  ascertain  the  value  of  the  property 512 

DELIVERY.     What  constitutes  a  delivery  of  goods  so  as  to  part  with  the 

lien  for  the  freight 25 

DEMURRER.  An  answer  may  contain  matter  as  a  defence,  which  will 
not  constitute  a  bar,  and  a  demurrer  for  that  cause  will  be  over- 
ruled   79 

Where  judgment  for  defendant,  on  demurrer  to  an  answer  containing 
a  partial  defence,  is  ordered,  with  leave  to  plaintiff  to  withdraw 
the  demurrer  in  twenty  days,  on  payment  of  costs,  the  decision 
should  stand  as  an  order  overruling  the  demurrer.  It  is  irregu- 
lar to  enter  judgment  for  costs 79 

DISCOVERY  OF  BOOKS  AND  PAPERS.  What  a  petition  for  a  dis- 
covery of  books  and  papers  should  contain,  in  order  to  authorize 
an  order  for  discovery 619 


V 

Ju  JECTMENT.    The  statute  authorizing  the  vacating  of  the  judgment  and 

a  new  trial  in  ejectment,  does  not  apply  to  ejectment  for  non-pay- 
ment of  rent 12 

EVICTION.  Where  a  tenant  remains  in  possession  of  the  entire  premises, 
his  obligation  to  pay  rent  continues,  and  a  defence  of  eviction  is 

not  available  in  extinguishment  or  suspension  of  the  rent 359 

When  injurious  acts  of  the  landlord  cannot  be  set  up  as  a  counter- 
claim for  rent  due 35P 

EVIDENCE.  On  a  motion  to  set  aside  report  of  referees  and  judgment  for 
collusion  and  fraud,  the  evidence,  to  warrant  the  motion,  must 
be  sufficient  to  sustain  an  action  brought  to  obtain  the  relief 

sought 1 

Additional  proof  may  be  offered  and  received  to  the  return  on  habeas 

corpus,  at  the  hearing 92 

When,  in  an  action  for  taking  and  converting  personal  property,  a 
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sheriff,  one  of  the  defendants,  not  allowed  to  prove  that  the  prop- 
erty was  levied  upon  by  a  former  execution 144 

EVIDENCE.  Any  evidence  authorizing  an  inference  of  the  sale  of  personal 
property  is  sufficient  to  subniit  that  question  to  the  jury,  and  is  a 
sufficient  consideration  for  the  sale 144 

What  evidence  properly  admissible,  in  defence  of  an  action  for  a 
breach  of  an  executory  contract  for  the  purchase  of  shares  of 
stock  of  an  incorporated  company 383 

"What  evidence  considered  sufficient  to  set  aside  the  verdict  of  a  jury 
on  a  question  of  negligence  against  a  railroad  corporation,  and 
which  should  have  induced  a  nonsuit 427 

What  evidence  of  admissions,  acts,  &c.,  of  a  defendant  indicted  for 

false  pretences,  sufficient  to  convict 493 


EXECUTION.  An  execution  returned  before  the  Jsixty  days,  by  the  pro- 
curement of  the  party  or  his  attorney,  does  not  authorize  supple- 
mentary proceedings 33 

When  execution  against  the  person  may  be  issued,  without  applica- 
tion to  the  court 45 

"When  a  receiver  required  to  account  to  the  sheriff  for  the  amount 
levied  upon  property  prior  to  its  coming  into  the  hands  of  the 
receiver 121 

"When,  in  an  action  for  taking  and  converting  personal  property,  a 
sheriff,  one  of  the  defendants,  not  allowed  to  prove  that  the 
property  was  levied  upon  by  a  former  execution.  If  such  a  levy 
is  relied  on,  the  special  facts  connected  with  it  must  be  set  up  in 
the  answer 144 

A  defendant  is  not  to  be  charged  in  execution  within  three  months 
from  the  offer  of  judgment,  but  from  the  time  it  was  actually 
entered  up 270 

A  justice  in  a  district  court  in  the  city  of  New- York,  must  enter  in 
the  judgment  and  docket,  that  the  defendant  is  subject  to  arrest 
and  imprisonment,  in  order  to  authorize  an  execution  against  hia 
person 400 

"When  an  execution  against  the  person  of  a  defendant  can,  and  can- 
not be  issued  in  an  action  on  contract 469 

EXECUTORS  AND  ADMINISTRATORS.  When  order  of  rcvivor  con- 
clusive, on  the  trial,  that  the  action  was  properly  revived  and 
continued 112 

When  and  how  assets  here  may  bo  paid  to  executors  appointed  by 
will  made,  executed,  and  proved  in  another  state,  and  the  duty 
of  foreign  executors  in  tho  collection  of  demands  here 193 

The  representatives  of  a  deceased  executor,  leaving  assets  in  his  hands 
belonging  to  the  estate  ho  represented,  aro  not  liable  to  a  com- 
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mon  law  action  for  such  assets,  and  arc,  therefore,  not  bound 
to  refer  under  the  act  concerning  the  duties  of  executors  and 

administrators 439 

No  trustee  (including  executors  and  administrators)  can,  directly  or 
indirectly,  become  the  purchaser  of  tho  subject  of  his  trust 612 


OREIGN  CORPORATIONS.  Construction  of  a  will,  in  reference  to  the 
claim  of  property  here  by  a  foreign  municipal  corporation  as  de- 
visee   126 

An  attachment  against  property  of  a  foreign  corporation  here,  cannot 
be  sustained  where  the  plaintiff  ia  a  non-resident,  and  the  con- 
tract, the  breach  of  which  constitutes  tho  plaintiff's  claim,  was 
made  out  of  the  state 218,  412 

Where  the  cause  of  action  against  a  foreign  corporation  consisted  of 
an  award  made  by  arbitrators  residing  out  of  this  state,  and  where 
auch  corporation  existed,  held,  that  the  award  was  a  foreign  debt, 
and  our  courts  had  no  jurisdiction  of  an  action  thereon 412 


G 


UAJJANTEE.  When  the  plaintiff,  in  an  action  against  tho  guarantor  of 
a  promissory  note,  was  hold  not  to  have  first  prosecuted  the 
maker  in  good  faith,  so  as  to  sustain  an  action  against  the  guar- 
antor. .,  282 


BEAS  CORPUS.    Additional  proof  may  be  offered  and  received  to  the 

return,  on  the  hearing 92 

On  habeas  corpus  for  the  discharge  of  a  defendant  from  arrest,  the 
court  must  determine  the  case  upon  the  testimony  taken  before 

the  committing  magistrate  (adverse  to  above,  p.  92,) 179 

It  is  considered  a  sufficient  answer  to  habeas  corpus,  by  tho  managers 
of  the  House  of  Refuge,  for  the  non-production  of  a  child  ser.t  to 
that  institution,  that  it  has  been  bound  out  to  a  person  residing 
out  of  the  state. .  .  409 


HELL  GATE  PILOTS.     The  act  of  1847,  declaring  it  a  misdemeanor  for 
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any  person  other  than  a  Hell  Gate  pilot  to  pilot  a  vessel  through 

Hell  Gate,  (East  River,  New- York),  does  not  apply  to,  nor  in- 
clude, the  case  of  a  pilot  of  a  steam-tug  towing  a  canvas  through 
the  Gate 475 

HOUSE  OF  REFUGE.  It  is  considered  a  sufficient  answer  to  habeas  cor~ 
pus,  by  the  managers  of  the  House  of  Refuge,  for  the  non-pro- 
duction of  a  child  sent  to  that  institution,  that  it  has  been  bound 
out  to  a  person  residing  out  of  the  state ....  409 

HUSBAND  AND  WIFE.  In  action  against  husband  and  wife  concerning 
the  separate  estate  of  the  wife,  she  may  now  answer  separately, 

of  course,  and  without  application  to  the  court ]4T 

If  a  contract  be  made  with  a  married  woman,  the  contracting  party 
takes  it  subject  to  the  legal  disabilities,  and  must  rely  either  upon 
her  separate  property  and  the  facts  necessary  to  charge  it,  or  the 
liability  of  the  husband  founded  on  his  supposed  assent 371 


L 


PORTATION.  Coin  shipped  from  China,  used  there  as  money,  not  en- 
titled to  be  imported  free  of  duty,  without  showing  that  it  is,  or 
was  at  the  time  of  importation,  a  part  of  the  currency  here,  or  to 
be  used  as  such 85 

A  protest  after  the  money  for  the  duty  is  paid,  and  in  the  hands  of  the 
collector,  is  too  late 86 

It  seems  that  a  suit  cannot  be  sustained  for  a  balance  of  money  paid 
for  duties,  in  the  hands  of  the  collector,  where  the  amount  was 
tendered  to  the  plaintiffs  before  suit  brought 85 ' 

The  market  value  of  goods  at  the  port  of  exportation,  is  the  criterion 
to  govern  the  officers  at  the  customs ;  and  any  discounts  that 
may  be  made  to  the  parties  purchasing,  are  not  to  be  taken  into 
the  account. 87 

Appraisers  cannot  add  to  the  invoice  value  of  goods,  as  a  charge  for 
export  duty  at  the  port  of  shipment,  upon  the  ground  that  the 
invoice  value  is  too  low 61 


INDICTMENT.  What  defective  averments  in  an  indictment,  may  be  con- 
sidered matters  of  form  merely,  which,  under  the  statute,  may  be 
disregarded  as  not  tending  to  the  prejudice  of  the  defendant — 
and  which  objections  may  be  taken  before,  but  not  after  verdict.  72 
When  indictment  insufficient  to  sustain  a  verdict  of  assault  and  bat- 
tery with  intent  to  kill 134 
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INDICTMENT.     An  indictment,  in  other  respects  correct,  is  not  invalid  by 

reason  of  not  containing  tho  signature  of  the  district-attorney — 
that  office  at  tho  time  being  vacant 380 

Not  necessary  to  prove  all  the  false  pretences  alleged  in  the  indict- 
ment— if  any  material  portion  of  them  proved,  it  is  sufficient. . . .  493 

"Where,  in  an  indictment  for  murder,  it  is  apparent  that  the  allegations 

are  substantially  sufficient,  a  clerical  mistake  will  be  disregarded.  638 

INJUNCTION.  When  plaintiff  not  entitled  to  an  injunction  restraining  the 
use  of  a  certain  name,  as  applicable  to  an  article  of  trade  sold  by 
him 04,  421 

The  allowance  of  an  injunction  is  of  equal  weight  with  an  order  ap- 
pointing a  receiver — both  are  provisional  remedies ;  and  tho  al- 
lowance of  either  before  the  other,  gives  jurisdiction  first 138 

"When  a  partner  should  not  be  deprived  of  his  possession  of  property, 
where  an  injunction  is  ample  to  protect  it,  until  a  receiver  can 
be  appointed 138 

"Where  the  only  ground  on  which  an  injunction  can  be  sustained  is  de- 
nied in  the  answer,  it  cannot  be  retained 158,  18fl 

"When  injunction  allowed,  and  receiver  appointed,  to  restrain,  pending 
litigation,  parties  to  a  charter  party  from  collecting  the  freight 
earned  by  the  vessel,  pending  litigation 276 

When  an  injunction  will  be  granted  restraining  a  defendant,  not  act- 
ing bona  fide,  from  using  a  name  or  trade-mark  used  by  the 
plaintiff 42 1 

When  injunction  to  restrain  alleged  violation  of  a  contract  will  be  re- 
fused   534 

INSOLVENT  DEBTORS.  What  amounts  to  a  discharge  of  non-resident 
insolvent  debtors  under  the  Concordat  in  France,  and  the  effect 
upon  French  creditors  of  an  attachment  here,  upon  property  of 
the  insolvent  debtors 15 

A  debtor  must  strictly  observe  any  conditions  affixed  by  a  creditor  to 
his  consent  to  a  composition  deed,  where  the  conditions  are  ex- 
pressed in  the  deed.  Manner  and  effect  of  signing  a  composition 
deed 38 

On  no  ground  can  an  assignment  of  all  the  property  of  the  firm,  for 
the  benefit  of  creditors,  creating  a  trust  and  giving  preferences, 
be  sustained,  when  made  by  a  portion  of  the  members  of  a  part- 
nership, without  the  concurrence  and  consent  of  the  other  acting 
partners 

INSURANCE  COMPANIES.  A  promissory  note  made  and  delivered  for 
the  purpose  of  assisting  to  form  a  mutual  insurance  company  un- 
der tho  act  of  1849.  is  absolute  and  payable  without  any  assess- 
ment..  150'  151 
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INSURANCE  COMPANIES.     An  action  on  a  premium  note,  given  after 

the  organization  of  a  mutual  insurance  company,  cannot  be  main 
tained  except  to  pay  fur  losses,  and  after  assessment  made. . . .  161 

"When  an  insurance  company  held  liable,  on  a  restrictive  clause  in  a 
time  policy,  on  the  freight  of  a  vessel  lost  on  a  return  trading 
voyage 395 

When  an  insurance  company  may,  on  the  purchase  of  a  mortgage  of 
real  estate,  also  purchase  and  collect  under  the  mortgage,  an  in- 
dividual debt  or  claim  due  from  the  mortgagor  to  the  mort- 
gagee  431 

IRRELEVANCY  AND  REDUNDANCY.  A  whole  answer  or  defence 

will  not  be  struck  out  for  redundancy 240 

When  an  answer,  separate  denial,  or  defence  containing  redundant 
matter  may  be  stricken  out.  The  rule  stated  in  reference  to  ex- 
ceptions to,  and  striking  out,  irrelevant  and  redundant  matter  in 
answers  or  separate  defences 240 

When  allegations  in  the  complaint,  that  assignment  for  the  benefit  of 
creditors  is  fraudulent  and  void,  &.C.,  considered  sufficiently  defi- 
nite and  certain 530 


'  UDGMENT.  On  a  motion  to  set  aside  report  of  referees  and  judgment  for 
collusion  and  fraud,  the  evidence,  to  warrant  the  motion,  must  be 
sufficient  to  sustain  an  action  brought  to  obtain  the  relief  sought,  1 

When  defendant  not  allowed  to  set  up  a  payment  on  the  judgment, 
against  a  bonafide  assignee  of  the  judgment,  as  a  partial  discharge 
thereof 23 

When  a  defective  statement  of  a  judgment  on  confession,  not  availa- 
ble to  the  plaintiff  on  another  judgment  on  confession  by  defend- 
ant   23 

It  is  irregular  to  enter  judgment  for  costs,  on  a  decision  giving  judg- 
ment for  defendant  on  demurrer,  to  an  answer  containing  a  par- 
tial defence,  with  leave  to  plaintiff  to  withdraw  the  demurrer 
on  payment  of  costs.  The  decision  should  stand  as  an  order 
overruling  the  demurrer 79 

A  statement  in  a  judgment  on  confession,  held  to  be  sufficient 89 

The  5th  section  of  the  act  of  1859,  (Laws  1859,  p.  1127),  authorizing 
the  comptroller  of  the  city  of  New- York  to  make  application  to 
open  and  reverse  judgments  against  the  city,  held  not  to  be  un- 
constitutional   572 

What  statements  in  the  affidavit  of  the  comptroller,  on  such  applica- 
tion, deemed  sufficient 97,  213 
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JUDGMENT.  An  answer  will  bo  stricken  out,  when?  tho  fkTomLint  Ins  re- 
covered judgment  in  another  court,  which  would  bo  a  bur  to  tho 
same  matter  contained  in  the  answer 12-3 

A  judgment  rendered  before  a  justice  of  the  peace,  after  filing  a  tran- 
script in  tho  county  clerk's  office,  becomes  a  judgment  of  the 
county  court,  and  leave  of  the  county  court  must  bo  obtained  to 
prosecute  it 201 

A  defendant  is  not  to  be  charged  in  execution  within  three  months 
from  the  offer  of  judgment,  but  from  the  time  it  was  actually  en- 
tered up 270 

"What  affidavit  of  merits  necessary  to  open  a  judgment  entered  by  de- 
fault   347 

A  pnrt  of  an  entire  demand  arising  upon  a  promissory  note-,  may  bo 
admitted  by  the  answer,  and  the  order  made,  under  §  244  of  tho 
Code,  to  satisfy  the  same,  may  bo  enforced  as  a  judgment 411 

"When  a  judgment  against  tho  city  of  New- York  may  be  opened,  on 
tho  ground  of  relief  to  a  client  from  the  result  of  gross  negligence 
by  his  attorney 642 

JO! NT  DEBTORS.     Where  summons  and  complaint  served  on  one  joint 
.    debtor  (co-partner)  only,  the  other  lias  a  right  to  appear  and  put 
in  an  answer,  although  an  infant \0 

"When  plaintiff  may  recover  where  the  complaint  alleges  a  joint  con- 
tract, but  the  proof  shows  that  a  portion  only  of  the  defendants 

m::do  the  contract — the  latter  being  liable J.08 

•  Lir.biii'y  where  money  loaned,  and  note  of  one  joint  debtor,  signed  by 
tin?  other  as  surety,  taken  for  part  of  the  amount,  and  the  note  of 
one  only  taken  for  the  residue 112 

On  no  ground  cnn  an  assignment  of  all  the  property  of  tho  firm  for 
the  benefit  of  creditors,  creating  a  trust  and  giving  preferences, 
be  sustained,  when  rnado  by  a  portion  of  the  members  of  a  part- 
nership, without  the  concurrence  and  consent  of  the  other  acting 
partners 442 

"When  summons  may  be  served,  after  judgment,  upon  a  joint  debtor, 
not  before  served,  to  show  cause  why  he  should  not  be  bound  by 
the  judgment 457 

JURISDICTION.  Where  two  suits  are  commenced  in  different  courts,  and 
the  subject  of  the  action,  and  the  parties,  are  tho  same  in  each, 
the  court  which  first  acquires  jurisdiction  should  dispose  of  the 
whole  matter 138 

The  allowance  of  an  injunction  is  of  ecmal  weight  with  an  order  ap- 
pointing a  receiver — both  are  provisional  remedies,  and  the  al- 
lowance of  either  before  the  other,  gives  jurisdiction  first 13S 

No  ex  parte.  order  to  stay  proceedings  ou  appeal  beyond  twenty  days, 

can  be  made  by  a  judge  at  chambers 163 

VOL.  XV  IK.  S3 
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JURISDICTION.    Jurisdictioa  of  a  surrogate  in  regard  to  assets  paid  by 

creditors  here  to  foreign  executors,  and  the  construction  of  a 

will  made,  executed,  and  proved  in  another  state 193 

Jurisdiction  of  courts  in  granting  compulsory  references 213 

Jurisdiction  of  a  judge  of  the  supreme  court,  under  §  294  of  the  Code, 
to  make  an  order  compelling  a  debtor  to  a  judgment  debtor  to  ap- 
ply property,  <tc.,  where  execution  has  been  issued  and  returned 
fn  another  county,  and  out  of  the  judicial  district  of  the  judge 

where  the  judgment  debtor  resides 25S 

The  statutes  of  1847  and  1S49,  giving  an  action  for  causing  death, 
were  intended  to  regulate  the  conduct  of  corporations,  their 
agents,  engineers,  &c.,  and  of  other  persons,  while  operating  or 
being  in  this  state  only — our  courts  have  no  jurisdiction  of  such 
cases,  which  occur  out  of  this  state 335 


JURORS.  "When  a  juror,  on  challenge,  held  to  be  impartial  within  the 
meaning  of  the  law  requiring  jurors  to  be  persona  "  of  sound 
judgment  and  well  informed  " 72 

JUSTICE'S  COURTS.  A  judgment  rendered  before  a  justice  of  the  peace, 
after  filing  a  transcript  in  the  count}'  clerk's  office,  becomes  a 
judgment  of  the  county  court,  and  leave  of  the  county  court  must 
be  obtained  to  prosecute  it 26f 

An  attorney  who  serves  the  summons  in  a  cause  in  a  justice's  court, 

cannot  act  as  counsel  on  the  trial 279 

When  decisions  by  justices  of  the  peace,  on  questions  of  fact,  con- 
clusive   285 

When,  on  appeal  from  a  justice's  judgment  for  a  penalty  given  by  the 
excise  law,  a  repeal  of  the  statute  giving  the  penalty,  pending 
the  appeal,  does  not  afl'ect  the  justice's  judgment 331 

What  questions  or  objections,  which  were  not  raised  before  the  justice, 

will  not  be  considered  on  appeal 331 

In  order  to  justify  the  arrest  of  a  defendant  on  execution  issued  upon 
a  judgment  obtained  against  him  in  a  district  (justice's)  court  in 
the  city  of  New- York,  the  justice  must  state  in  the  judgment,  and 
enter  it  in  his  docket,  that  the  defendant  is  subject  to  arrest  and 
imprisonment 400 


LANDLORD  AND  TENANT.    Where  a  tenant  remains  in  possession  of 
the  entire  premises,  his  obligation  to  pay  rent  continues,  and  a 
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defence  of  eviction  is  not  available  in  extinguishment  or  suspen- 
sion of  the  rent .  359 

LANDLORD  AND  TENANT.     When  injurious  acts  of  the  landlord  can- 
not be  set  up  as  a  counter-claim  for  rent  due 359 

LEVY.    When  a  receiver  required  to  account  to  the  sheriff  for  the  amount 
levied  upon  property  prior  to  its  coming  into  the  hands  of  the 

receiver 121 

When,  in  art  action  for  taking  and  converting  personal  property,  a 
sheriff,  one  of  the  defendants,  not  allowed  to  prove  that  the 
property  <vas  levied  upon  by  a  former  execution.  If  such  a  levy 
is  relied  on,  the  special  facts  connected  with  it  must  be  set  up  in 
the  answer 144 


M 


ALICIOUS  PROSECUTION.  !|^Br  to  maintain  an  action  for  mali- 
cious prosecution,  it  is  nd^llp  that  the  complaint  should  show 
that  the  alleged  malicious  prosecution  has  been  legally  and  finally 

terminated 529 

"When  an  action  of  slander  considered  sufficiently  analogous  te  an  ao 
tion  for  malicious  prosecution,  to  require  averments  and  proof  of 
want  of  probable  cause 550 

MANDAMUS.  Public  bodies  should  not  take  technical  objections,  but  an- 
swer merits  of  mandamus  at  once 152 

A  return  bad,  which  leaves  the  defence  to  be  inferred  from  the  facts 
stated,  should  be  distinct  averments  of  facts 152 

Where  relators  claimed,  and  the  writ  demanded,  too  much  in  relation 
to  commissioners  of  records 1 G2 

MARRIED  WOMEN.  A  married  woman,  in  action  against  her  and  her 
husband  concerning  her  separate  estate,  may  now  answer  sepa- 
rately of  course,  and  without  application  to  the  court 147 

If  a  con  tract  to  made  with  a  married  woman,  the  contracting  party 
takes  it  subject  to  fhe  legal  disabilities,  and  must  rely  either  upon 
her  separate  property  and  the  facts  necessary  to  charge  it,  or  the 
liability  of  the  husband  founded  on  his  supposed  assent 371 

When  a  married  woman  may  prosecute  as  a  poor  person,  for  injuries 
to  her  separate  property,  without  nayment  of  costs  of  a  former 
suit 466 

MORTGAGE  FORECLOSURE  When,  in  an  action  for  the  foreclosure  of 
a  mortgage,  the  mortgagor  is  not  a  competent  witness  for  hia 
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grantee  of  the  premises,  under  §  397  of  the  Godb,  to  prove  usury 

in  the  bond  and  mortgage , 256 

MORTGAGE  FORECLOSURE.  Where  the  purchaser  of  a  mortgage  of  real 
estate  may  also  purchase,  and  collect  under  the  mortgage,  an  in- 
dividual debt  or  claim  duo  from  the  mortgagor  to  the  mortgagee,  431 

MOTION.  On  a  motion  to  set  aside  report  of  referees  and  judgment  for 
collusion  and  fraud,  the  evidence,  to  warrant  the  motion,  must 
be  sufficient  to  sustain  an  action  brought  to  obtain  the  relief 
sought 1 


H: 


EGLIGENCE.  "When,  in  an  action  for  damages  for  injuries  caused 
equally  by  the  negligence  of  the  drivers  of  two  respective  teams, 
which  came  in  collision,  thejJaiutiff  as  a  passenger  entitled  to 

recover '^^^k* 1G5 

Liability  of  a  municipal  corporJ^^^Br  injuries  caused  by  neglect  to 

keep  the  streets  in  repair. ..^^. 169 

What  evidence  considered  sufficient  to  set  aside  the  verdict  of  a  jury 
on  a  question  of  negligence  against  a  railroad  corporation,  and 
which  should  have  induced  a  non-suit 427 

NEW  TRIAL.  The  statute  authorizing  the  vacating  of  the  judgment  and 
a  new  trial  in  ejectment,  does  not  apply  to  ejectment  for  non-pay- 
ment of  rent 12 

Motion  for  a  new  trial  on  exception  to  a  non-suit,  may  be  made  at  the 

special  term,  &c 27 

When  a  general  exception  of  one  joint  debtor  sufficient  on  a  motion 
for  a  new  trial,  where  verdict  as  to  part  of  the  claim  is  found 
against  both 112 

There  is  no  authority  or  power  for  a  subsequent  court  of  oyer  and 
terminer  to  hear  a  motion  for  a  new  trial,  where  the  trial  was  had 
before  a  different  judge  at  a  previous  court,  or  to  nullify  the 
judgments  and  proceedings  of  such  previous  couft 350 

What  evidence  considered  sufficient  to  set  aside  the  verdict  of  a  jury 
on  a  question  of  negligence  against  a  railroad  corporation,  and 
which  should  have  induced  a  non-suit 427 

Whon  the  county  court,  on  appeal  from  a  justice's  judgment,  bound  to 
hear  and  determine  ainoiion  for  a  new  trial  for  error  in  fact,  as 
well  as  the  appeal  upon  tho  merits 454 

HON-SUIT.     A  motion  for  a  new  trial  on  exception  to  a  non-suit,  may  bo 

made  at  the  special  term , 2T 
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NON-SUIT.     "When  a  non-suit  should  bo  ordered  in  an  action  for  damages 

arising  from  negligence 437 

NOTARIES  PUBLIC.     Their  powers  under  the  laws  of  1859,  in  reference 

to  acknowledgments  of  deeds 118 


ERS.  No  ex  parts  order  to  stay  proceedings  on  appeal  beyond  twenty 

dnys,  can  be  made  by  a  judge  at  chambers 163 

Service  of  summons  by  publication — what  the  order  must  show. . . .  248 

Order  for  examination  of  a  witness  conditionally — how  testimony 

taken 149 

An  order  of  special  term,  denying  a  motion  to  dismiss  the  complaint, 
on  the  ground  that  no  security  for  costs  had  been  filed,  is  not 
appealable 275 

A  part  of  an  entire  demand,  arising  upon  a  promissory  note,  may  be 
admitted  by  the  answer,  and  the  order  made  under  §  244  of  the 
Code,  to  satisfy  the  same,  may  be  enforced  as  a  judgment 411 

Order  for  discovery  of  books  and  papers,  not  authorized  where  the 
matter  stated  in  the  petition  is  insufficient 619 


JL  ARTIES.  An  action  by  a  judgment-creditor  to  set  aside,  as  fraudulent 
and  void,  several  and  separate  conveyances  of  real  estate  made 
to  different  grantees  by  the  defendant,  contains  but  one  cause 
of  action,  and  the  several  grantees  are  proper  parties  defend- 
ants   106 

A  commission  is  not  authorized  to  examine  a  party  aa  a  witness  on  a 

special  motion 1  &9 

A  plaintiff  may  bo  examined  as  a  witness  hi  his  own  behalf,  in  an  ac- 
tion agaiftt  a  municipal  corporation 1&> 

"When,  in  an  action  for  the  foreclosure  of  a  mortgage,  the  mortgagor 
is  not  a' competent  witness  for  his  grantee  of  the  premises,  under 
§  397  of  the  Code,  to  prove  usury  in  the  bond  aad  mortgage. . .  25G 

"When  the  advertisement  of  the  s;ile  of  premises  in  partition,  not 
affected  by  the  addition  of  other  par^^,  on  tho  death  of  an  origi- 
nal party ^. 4*8 

PARTNERS.  When  a  partner  should  not  be  der -rived  of  possession  of  prop- 
erty, where  an  injunction  is  aaip!c  te  protect  '>,  until  a  receiver 
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can  be  appointed.     An  allowance  of  an  injunction,  and  the  ap- 
pointment of  a  receiver,  are  both  equal  to  give  jurisdiction  as 

provisional  remedies 138 

PARTNERS.  On  no  ground  can  an  assignment  of  all  the  property  of  the 
firm  for  the  benefit  of  creditors,  creating  a  trust  and  giving  pref- 
erences, be  sustained,  when  made  by  a  portion  of  the  members 
of  a  partnership,  without  the  concurrence  and  consent  of  the 
other  acting  partners 442 

PATENTS.  The  patent  act  of  1836  was  designed  to  protect  the  right  of 
the  first  inventor,  provided  he  had  filed  his  caveat  and  used  rea- 
sonable diligence  in  protecting  his  discovery.  The  purpose  of 

the  caveat  stated,  &c 7 

Without  a  patent  from  the  government,  no  one  has  an  exclusive  right 

to  manufacture  and  sell  pills  as  a  useful  invention 421 

POOR  PERSON.  When  a  married  woman  may  prosecute  as  a  poor  person, 
for  injuries  to  her  separate  property,  without  payment  of  costs  of 
a  former  suit 4G6 

POSSESSION  OP  PERSONAL  PROPERTY.  When,  in  an  action  for 
taking  and  converting  personal  property,  a  sheriff,  one  of  the  de- 
fendants, not  allowed  to  prove  that  the  property  was  levied  upon 
by  a  former  execution.  If  such  a  levy  is  relied  on,  the  special 
facts  connected  with  it  must  be  set  up  in  the  answer 144 

Any  evidence  authorizing  an  inference  of  the  sale  of  personal  prop- 
erty, is  sufficient  to  submit  that  question  to  tho  jury,  and  is  a 
sufficient  consideration  for  the  sale 1-14 

In  au  action  for  the  recovery  of  personal  property,  when  and  how 
the  sheriff  required  to  retain  the  property — his  liability  until  bail 
properly  justify,  and  what  constitutes  a  proper  justification  of  bail 
in  such  cases 376 

PROHIBITORY  LIQUOR  LAW  1857.  A  person  arrested  under  §  17  of 
the  act  for  being  intoxicated  in  a  public  place,  cannot  be  coerced 
into  a  summary  trial  before  the  magistrate;  IB  has  a  right  to 
give  bail  for  his  appearance,  and  to  be  tried,  at  the  oyer  and  ter- 

minor  or  sessions 289 

An  action  brought  to  recover  a  penalty  under  §§  13  and  14  of  tho 
act,  may  be  brought  in  the  individual  names  of  the  commission- 
ers of  excise,  whero  the  cause  of  action  is  stated  as  accruing  to 
the  board  of  comoRionera. . ,  302 
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ECEIVKR.  When  required  to  account  to  sheriff  for  amount  of  levy 

upon  property  prior  to  its  coming  into  the  hands  of  the  receiver.  121 

Tht>  allowance  of  an  injunction  is  of  equal  weight  with  an  order  ap- 
pointing a  receiver — both  are  provisional  remedies;  and  the 
allowance  of  either  before  the  other,  gives  jurisdiction  first 138 

When  a  partner  should  not  be  deprived  of  possession  of  property, 
where  an  injunction  is  ample  to  protect  it,  until  a  receiver  can 
be  appointed 138 

Wh.  n  injunction  allowed  aud  receiver  appointed  to  restrain,  pending 
litigation,  parties  to  a  charter  party  from  collecting  the  freight 
earned  by  the  vessel 276 

In  an  action  brought  by  a  receiver,  it  is  necessary  to  state  in  the 
complaint  the  time  and  mode  of  his  appointment,  so  that  issue 
may  be  taken  on  such  facts 326 

When  supplemental  complaint  authorized,  to  continue  an  action  for 
the  foreclosure  of  a  mortgage,  in  the  name  of  a  new  special  re- 
ceiver as  plaintiff,  in  the  place  of  the  original  plaintiff  as  special 
receiver  deceased „ 545 

REFEREES  AND  THEIR  REPORTS.  On  a  motion  to  set  aside  report 
of  referees  and  judgment  for  collusion  and  fraud,  the  evidence,  to 
warrant  the  motion,  must  be  sufficient  to  sustain  an  action 
brought  to  obtain  the  relief  sought 1 

Adjournments,  not  formally  made  from  day  to  day,  or  from  one  hear-" 
ing  to  another,  does  not  amount  to  such  an  irregularity  as  will 
void  the  proceedings 1 

Where,  by  the  facts  found  by  a  referee  in  a  matter  of  account,  it  was 
ascertained  that  a  justice  of  the  peace  had  no  jurisdiction  of  the 
action,  held,  that  the  referee  finding  less  than  $50  due  to  the 
plaintiff,  and  his  conclusion  of  law  that  he  recover  costs  as  well 
as  damages,  was  correct 177 

When,  on  a  motion  to  set  aside  a  judgment,  a  reference  is  ordered  to 
ascertain  the  grounds  of  alleged  settlement  between  the  parties, 
the  referee  has  authority  to  find  the  facts  as  well  as  the  testi- 
mony taken  before  him 189 

Compulsory  references  should  be  rigorously  confined  to  cases  involv- 
ing the  examination  of  a  long  account  in  actions  on  con- 
tract   2 1 3,  310 

What  actions  not  referable  without  the  consent  of  parties 213,  310 

Referees  have  no  power  to  allow  amendments  to  pleadings  under 
§  173  of  the  Code.  Their  power  of  amendment  is  confined  to 
immaterial  variances  arising  on  the  trial  under  §§  1G9  and  170 
of  the  Code. .  50G 
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Service  of  a  summons  by  publication.     What  the  order  must 
show 243 

An  attorney  who  serves  the  summons  in  a  cause  in  a  justice's  c"burt, 

cannot  act  as  counsel  on  the  trial 279 

The  service  of  a  summons  by  the  plaintiff  in  the  action,  is  a  mere 
irregu'arity,  which  may  be  corrected  by  motion  before,  but  not 
after  judgment 3 17 

When  summons  may  be  served,  after  judgment,  upon  a  joint  debtor, 
not  before  served,  to  show  cause  why  he  should  not  be  bound  by 
the  judgment 457 

SHERIFF.  When  a  receiver  required  to  account  to  the  sheriff  for  the 
amount  levied  upon  property  prior  to  its  coming  into  the  hands 
of  the  receiver 121 

When,  in  an  action  for  taking  and  converting  personal  property,  a 
sheriff,  one  of  the  defendants,  not  allowed  to  prove  that  the  prop- 
erty was  levied  upon  by  a  former  execution.  If  such  a  levy  is 
relied  on,  the  special  facts  competed  with  it  roust  be  set  up  in 
the  answer 144 

In  an  action  for  the  recovery  of  personal  property,  when  and  how  the 
sheriff  required  to  retain  the  property — his  liability  until  bail 
properly  justify,  and  what  constitutes  a  proper  justification  of  bail 
in  such  cases 376 

SLANDER  AND  LIBEL.     To  charge  a  man  with  publishing  a  libel,  or,  after 
it  is  published,  to  say  that  he  is  the  auffxr  of  it,  are  words  ac- 
tionable per  se 550 

What  averments  necessary,  where  the  alleged  slanderous  statement  is 
privileged,  to  charge  malice,  and  a  want  of  probable  cause 550 

SUMMONS.    Service  of  summons  by  publication.     What  the  order  must 

show •. 248 

An  attorney  who  serves  the  summons  in  a  cause  in  a  justice's  court, 

cannot  act  as  counsel  on  the  trial 279 

The  service  of  a  summons  by  the  plaintiff  in  the  action  is  a  mere 
irregularity,  which  may  be  corrected  by  motion  before,  but  not 
after  judgment 347 

When  summons  may  be  served,  after  judgment,  upon  a  joint  debtor, 
not  before  served,  to  show  cause  why  he  should  not  bo  bound  by 

the  judgment 457 

f 

SUPERVISORS.  Proceedings  of  a  board  of  supervisors  in  reference,  to  de- 
signating two  newspapers  for  the  publication  of  general  laws  for 
the  county,  under  the  statute,  when  defective 160 
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SUPPLEMENTAL  COMPLAINT.  When  supplemental  complaint  author- 
ized, to  continue  an  action  for  the  foreclosure  of  a  mortgage,  la. 
tho  naino  of  a  new  special  receiver,  as  plaintiff,  iu  the  place  of 
the  original  plaintiff  as  special  receiver  deceased 545 

SUPPLEMENTARY  PROCEEDINGS.  Not  necessary  to  serve  the  affida- 
vit, with  the  order,  upon  the  judgment-debtor 33 

An  execution  returned  before  the  sixty  days,  by  the  procurement  of 
the  party  or  his  attorney,  does  not  authorize  supplementary  pro- 
ceedings   33 

An  order  iu  supplementary  proceedings  may  be  issued  where  a  second 
execution  is  issued  and  a  levy  under  it  is  pending,  if  the  first 
execution  is  returned  unsatisfied 33 

When  judgment  and  execution  creditor  of  a  cestui  que  trust  cannot, 
in  these  proceedings,  have  tho  question  determined  whether  the 
whole  income  of  a  trust-fund  is  necessary  for  the  support  of  a 
judgment-debtor,  or  what  part  should  be  applied  on  the  judg- 
ment   50 

When  a  receiver  not  vested  with  a  title  to  tho  interest  of  a  judgment- 
debtor,  as  cestui  que  trust  in  the  income  of  a  fund  which,  by  the 
statute,  is  inalienable  by  tho  cestui  que  trust 50 

What  assignee  of  a  judgment,  seeking  to  examine  a  judgment-debtor, 

must  show  in  his  affidavit 96 

Jurisdiction  of  a  judge  of  the  supreme  court,  under  §  294  of  the  Code, 
to  make  an  order  compelling  a  debtor  to  a  judgment-debtor  to 
apply  property,  ic.,  where  execution  has  been  issued  and  re- 
turned in  another  county,  where  tho  judgment-debtor  resides, 
and  out  of  the  judicial  district  of  the  judge 258 

STAY  OF  PROCEEDINGS.  No  ex  parts  order  to  stay  proceedings  on 
appeal  beyond  twenty  days,  can  be  made  by  a  judge  at  cham- 
bers  '.....  1G3 

When  an  action  between  same  parties,  pending  in  another  court,  no 

ground  for  staying  proceedings  in  present  action 509 

STIPULATION.  When  a  party  or  attorney,  in  disregard  of  a  stipulation  in 
the  cause,  will  have  all  their  proceedings  set  aside  as  irregular, 
with  costs 314 


AXATION.  The  capital  stock  of  banking  incorporations  in  this  state, 
which  is  invested  in  stocks  of  tho  United  States,  is  liable  to  tax- 
ation. .  2-15 
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TITLE.     Title  to  state  internal  improvement  bonds,  and  railroad  bonds,  will 

pass  by  delivery 186 

TEADE-MARKS.  When  plaintiff  not  entitled  to  an  injunction  restraining 
the  use  of  a  certain  name  as  applicable  to  an  article  of  trade  sold 
by  him 64,  421 

But  an  injunction  will  issue  restraining  a  defendant,  not  acting  bona 
fide,  from  using  a  name  or  trado-mark  used  by  the  plaintiff 421 

TRIAL.  An  action  for  a  penalty  by  reason  of  a  violation  of  the  fire  laws 
of  a  city,  is  one  which  must  be  tried  by  a  jury,  unless  by  consent 

of  parties 181 

What  action  should  be  tried  by  a  jury  unless,  by  consent  of  parties,  a 

reference  is  had 213,  310 


TRUSTEE.  No  trustee  (including  executors  and  administrators)  can,  di- 
rectly or  indirectly,  become  the  purchaser  of  the  subject  of  hia 
trust..  .  512 
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NDERTAKING.    By  the  240th  section  of  the  Code,  the  undertaking,  in 
order  to  operate  as  a  stay,  must  be  filed  and  served  with  the 

notice  of  appeal — not  afterwards 261 

"When  and  how  sureties  to  justify,  in  undertaking  given  in  an  action 
to  recover  possession  of  personal  property 376 

USURY.  When  bills  of  sales  of  steamships,  absolute  «n  their  face,  but  in  fact 
given  as  security  for  a  usurious  loan  of  money,  held  to  be  void, 
and  the  vessels  ordered  to  be  delivered  up 322 


Construction  of,  in  reference  to  the  claim  of  property  here,  by  a 

foreign  municipal  corporation,  as  devisee 125 

When  and  how  assets  here,  may  be  paid  to  executors  appointed  by 
will  made,  executed,  and  proved  in  another  state ;  and  the  duty 
of  foreign  executors  in  the  collection  of  demands  hero 193 

WITNESSES.    A  commission  is  not  authorized  to  examine  a  party  as  a  wit- 
ness on  a  special  motion 159 
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"WITNESSES.  Witnesses  who  attend  by  request,  are  entitled  to  tht-ir 

fees  in  two  causes  between  same  parties 163 

A  plaintiff  may  be  examined  as  a  witness  in  his  own  beJialf,  in  an  ac- 
tion against  a  municipal  corporation 1  f/j 

How  testimony  of  witnesses,  taken  conditionally  under  the  statute, 

taken  down  by  the  court 24!) 

When,  in  an  action  for  the  foreclosure  of  a  mortgage,  the  mortgagee  U 
not  a  competent  witness  for  his  grantee  of  the  premises,  under 
§  397  of  the  Code,  to  prove  usury  in  the  bond  and  mortgage. . .  25C 

A  conviction  and  sentence  of  a  person  for  petit  larceny,  does  not  ren- 
der him  an  incompetent  witness  in  any  case 533 
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